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Welcome 

 

Welcome to this month’s edition of BC Disease News, our monthly disease 

update in which you will find news, legislative updates, case law developments 

and extensive features on everything from the world of insurance/disease and 

defendant occupational disease litigation. 

 

This month, we celebrated the publication of our 200
th
 edition of BC Disease 

News.  

 

In September, Lord Chancellor, David Lidington publicised that the Ogden 

discount rate is set to rise from (-)0.75% to between 0 and 1 per cent, while the 

CJC NIHL Working Party published its final report on fixed fees in NIHL. 

 

In this IRLA edition, we discuss the acceptance of the Justice Select Committee, 

to critique draft discount rate legislation and deliberate whether fixed costs 

reforms will be implemented before 2019. 

 

We also formally announce the launch of ABCQuantum, the most 

comprehensive and innovative quantum and reserving software for all types of 

occupational disease and personal injury claim, including, fatal accident and 

lost years claims. 

 

We highlight High Court guidance, provided in the case of Jones v Chichester 

Harbour Conservancy [2017] EWHC 2270 (QB), in order to clear up any confusion 

between the interplay between CPR 7.5 and CPR 6.14, which has been the result 

of defective service. 

 

Elsewhere, we report on the current state of affairs in US ovarian cancer lawsuits, 

brought against baby powder producer, Johnson & Johnson. In a recent, single 

claimant case, the company was ordered to pay $417 million in damages.  

 

In respect of case law, we share the High Court’s clarification of rules governing 

service, after defendant solicitors argued that Slater and Gordon had failed to 

serve a claim form within the relevant time limits.  

 

Further, we preview the decision of Bains v Royal Wolverhampton NHS Trust, 

which has reportedly taken a stricter interpretation of ‘good reason’ to depart 

from a costs budget than in RNB v London Borough of Newham [2017] EWHC 

B15 (Costs). 

 

In this month’s features, firstly, we assess the impact of the new discount rate on 

quantum in asbestos-related mesothelioma claims. We then go on to examine 

the 14
th
 edition of the Judicial College Guidelines for the Assessment of General 

Damages in Personal Injury Cases and compare the new general damages 

figures with the figures in the 13
th
 edition.  

 

We would like to take this opportunity to wish our warmest regards to all members 

of IRLA and invite you to contact the directors here at BC Legal, Boris Cetnik or 

Charlotte Owen with any comments, feedback or questions that you may have. 

 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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New Discount Rate: ‘0% 

to 1%’, Lidington 

Reveals 

 

Yesterday, the Lord Chancellor and Justice 

Secretary, David Lidington, announced 

that the new Ogden discount rate, which is 

used to calculate the size of lump sum 

damages awards, is expected to be 

somewhere between 0% and 1%, an 

increase from (-)0.75%.
1
 The change will be 

proposed in draft legislation with Ministers 

discussing the issue before a formal Bill is 

introduced into Parliament.  

 

If this goes ahead as planned, it would 

bring the updated rate closer to the former 

rate, as of February (2.5%) and could help 

to reduce motor insurance premiums, if the 

insurance industry can afford to lower their 

reserves. 

 

At present, predicted investment strategy 

forms the basis on which the rate is set. It 

has been suggested by some, however, 

that the negative discount rate has already 

led to ‘significant overpayment’, inferring 

that the economic forecasts were wrong. 

 

After having received responses to a 

Government consultation on the how the 

rate should be set in the future, Mr Lidington 

said: 

 

‘Where they expressed a view, consultees 

advised that claimants do not invest in 

very-low risk portfolios such as one entirely 

comprising index-linked gilts and many 

suggested that it is reasonable to expect 

claimants to invest in low-risk portfolios 

instead ... We want to introduce a new 

framework based on how claimants 

actually invest, as well as making sure the 

rate is reviewed fairly and regularly’.
2
 

 

The first review will be scheduled within 90 

days of the new legislation coming into 

force, requiring the consultation of the Lord 

Chancellor, the Government Actuary and 

HM Treasury. In future, the process will be 

overseen by an independent expert panel, 

chaired by the Government Actuary, who 

will be on hand to assist the Lord 

News 

 

Launch of ABCQuantum 

 

We are delighted to announce the launch of 

ABCQuantum, the most comprehensive and 

innovative quantum and reserving software 

for all types of occupational disease and 

personal injury claim, including, fatal 

accident and lost years claims.  

 

ABCQuantum is a new and powerful way of 

dealing with quantum, reserving and IBNR 

issues on your injury claims. It: 

 

a. Makes light work of the most 

complex calculations for past and 

future losses and dependency in all 

types of disease and injury claims; 

b. Saves significant time and money in 

preparing and comparing 

schedules of loss; 

c. Provides invaluable insight into the 

injury market and quantum issues; 

d. Provides an executive dashboard 

and MI analytics tool allowing you 

to analyse and interrogate key 

quantum data on your book of 

claims; and 

e. Includes a unique reserving function 

which allows you to: 

 perform accurate day 1 

assessments of reserves based 

on your concluded claims 

history; and 

 assess and analyse reserves on 

your entire book of claims. 

f. perform predictive analysis to help 

with IBNR assessments. Changes in 

IBNR requirements following 

discount rate changes can be 

performed in seconds-even for 

1000s of claims. 

 

ABCQuantum has been designed and 

developed for use within the insurance and 

legal sectors by a team of leading lawyers 

and software engineers at BC Legal with the 

help of claims managers within the insurance 

industry.  

 

For more information on how ABCQuantum 

can help you please watch the following 

video here, or email quantum@bc-

legal.co.uk. 

Chancellor. It is proposed that this would 

take place at least every three years. 

 

Reaction from the insurance industry has 

been positive, with Huw Evans, Director 

General of the Association of British Insurers 

(ABI), welcoming ‘a sound basis for setting 

the rate in the future’. Further, FTSE 100 

company, Direct Line, has seen its share 

price rise by 4% since the latest news 

surfaced, although their interim profits, 

published last month, demonstrated that 

the impacts of the (-)0.75% discount rate 

had been less severe than feared, in any 

event.
3
 

 

We await the circulation of a full draft of the 

Bill in due course.  

 

In a future edition of BC Disease News we 

will be providing an analysis of what a 

discount rate of 0-1% would mean for 

compensation in mesothelioma claims.  

 

CJC NIHL Working Party 

Publish 

Recommendations  

 

Having been set-up almost 2 years ago by 

the Civil Justice Council (CJC), the NIHL 

Working Party has published its final report, 

entitled, ‘Fixed Costs in Noise Induced 

Hearing Loss Claims’. The working party’s 

members include claimant and defendant 

representatives and has put forward 

proposals for fixed recoverable costs in 

respect of NIHL claims which remain in the 

fast track.  

 

We reported in edition 196 (here) on LJ 

Jackson’s proposals for fixed fees for all fast 

track cases, excluding NIHL claims, which 

remain in the fast track. The reason for this 

exclusion was that NIHL claims were being 

considered separately by the CJC Working 

Party. However, the report did include a 

summary of the NIHL mediated agreement, 

enclosed in Appendix 11, which we 

outlined in detail.  

 

The full report has now been approved and 

published by the CJC; thus, the 

recommendations contained within have 

https://www.bc-legal.co.uk/quantum.html
mailto:quantum@bc-legal.co.uk
mailto:quantum@bc-legal.co.uk
https://www.bc-legal.co.uk/images/pdf/196-BC-Disease-News-2017-08-04-Edition-196.pdf
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  LETTER OF RESPONSE 

 

The letter of response should address the 

issues fully, including identification as to 

whether delegated authority applies under 

the ABI’s Claims Handling Guidelines, 

additional to the name of the coordinating 

insurer and reference. The Working Party 

places emphasis on the importance of the 

ABI Guidelines and the interaction between 

defendants and handling insurers. Indeed, 

the Guidelines were published as part of 

the report in the hope that it would 

encourage more insurers to sign up to them 

and, for those that have already signed up 

to them, to abide by them more strictly.  

 

The new Letter of Claim will mean that 

defendants will have to consider all of the 

information available and only make 

requests for further information if material 

information is missing. It is hoped that this 

will successfully narrow the issues between 

parties to litigation, such that genuine 

disputes will be reduced.  

 

Templates for both the new Letter of Claim 

and Letter of Response can be found in 

appendices B and C.  

 

In terms of enforcement, the Working Party 

stated that they do not advocate the 

production of a separate protocol for NIHL 

claims, but the recommended procedural 

changes would, however, have to carry an 

appropriate level of force. In particular, 

they state they are not yet convinced that 

the creation of an electronic portal for such 

claims is either necessary or likely to lead to 

improvements in process and behaviour.  

 

MEDCO? 

 

The report concludes that, whilst an 

accreditation model or agreed minimum 

standard for experts should be adopted for 

NIHL claims, the machinery of MedCo is 

unlikely to be the right way of doing this in 

its present state. This is because the MedCo 

system only introduced its accreditation 

process for individual experts on 1 June 

2016, just over a year ago. The quality 

controls, such as peer review and audit, 

come into play at the point of renewal, 

which is at or after 12 months, so their 

effectiveness remains unknown.  

 

been sent to the Lord Chancellor.  

 

The report contains a bespoke procedure 

for NIHL claims, which would apply to more 

straightforward types of NIHL claim. The 

report states that these claims ‘are still the 

majority’. As such, the proposed matrix of 

costs are restricted to cases which would 

remain within the fast track (both on value 

and on complexity) and exclude specific 

types of case which are considered less 

suitable for fixed costs, or are more 

complex than the norm. We outlined these 

exceptions, along with the fixed costs 

matrix, in edition 196 and this remains 

unchanged in the final report.  

 

Other key recommendations, unveiled in 

the final report, include: 

 

NEW LETTER OF CLAIM  

 

The report states:  

 

‘The new letter of claim is designed to 

contain more meaningful and relevant 

information, to avoid the need for requests 

for further information, to enable 

defendants to make early decisions on 

breach and to consider limitation and 

causation. This in turn should lead to costs 

savings and early filtering of and 

settlement of meritorious claims’.  

 

The main requirements are that the letter of 

claim should be accompanied by:  

- An audiogram produced by a 

suitably experienced and 

approved provider; 

- Schedule of employment from 

HMRC; and 

- Search results from the Employer’s 

Liability Tracing Office (ELTO).  

 

The audiogram will need to be from an 

‘acceptable UK “quality standard” 

audiologist’ from tests conducted in 

acceptable conditions. The Working Party 

claim this should ‘significantly reduce the 

need for defendants to request a repeat 

audiogram’.  

 

Further to this, the claimant group 

acknowledged that in a case where 

liability is not in dispute and where there 

are no other unusual factors, the evidence 

of a suitably qualified audiologist would be 

 

 

 

 

sufficient to validate the level of NIHL, 

obtain evidence of tinnitus and assess the 

necessity of hearing aids. This was 

adopted as a proposal by the Working 

Party, who said that this would prevent the 

incurrence of additional costs of an ENT 

surgeon’s report.  

 

The Working Party describe this approach 

to medical evidence as: 

 

‘… a significant breakthrough in the 

handling of NIHL claims generally and the 

use of medical testing and evidence in 

particular’.  

 

WHAT IS A ‘SUITABLY QUALIFIED’ 

AUDIOLOGIST? 

 

The claimant representatives of the 

Working Party prepared a document on 

how to best ensure that audiologists are 

suitably qualified, along with input from the 

British Society of Audiology (BSA), the British 

Academy of Audiology (BAA), Professor 

Mark Lutman, Professor Emeritus of 

Audiology at the University of Southampton 

and the past President of the BAA.  

 

This document is contained in Appendix F 

of the report and states that, in order to be 

classed as a qualified audiologist, the 

audiologist must be able to demonstrate 

the below:  

- That they hold a degree in 

Audiology/Health Care Science; 

- That they are registered with both 

the BSA and the RCCP/HCPC; 

- That they have a good 

understanding of the CLB paper; 

- That they agree to undergo 

training on NIHL once per year; 

and  

- That they are willing to submit to 

an audit process.  

 

Interestingly, it was agreed that Hearing 

Aid Dispensers do not hold the requisite 

qualifications to produce reports of this 

nature.  

 

However, the Working Party did not reach 

any concrete conclusions on this, stating 

that the proposals would need to be 

discussed further with the relevant 

professional bodies before they could be 

formally approved and adopted.  
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  Whilst work has been started on the 

accreditation of experts, as mentioned 

above, the Working Party agreed that this 

would need the input of relevant 

professional bodies and, as such, was 

beyond the scope of this report.  

 

REPEAT AUDIOGRAMS AND OBTAINING 

DEFENDANT MEDICAL EVIDENCE  

 

The aim of attaching an audiogram from 

a ‘qualified audiologist’ to the Letter of 

Claim, as mentioned above, is to avoid 

the need for requests for retesting, if 

possible.  

 

Both the defendant and claimant 

representatives agreed that:  

- An audiogram of adequate 

quality would largely eliminate 

the need for retesting; and 

- Issues with the need for retesting 

should be a matter for the 

properly qualified audiologist, 

who administered the hearing 

test, provided that the 

appropriate criteria are set.  

 

Therefore, as it is anticipated that 

defendants will only request a repeat 

audiogram in particularly complex cases, 

it was agreed that these claims should be 

excluded from the fixed costs regime (as 

outlined in edition 196).  

 

In relation to obtaining own medical 

evidence, which, according to the 

Working Party, will only be needed when 

liability is disputed, the Working Party 

advocates that, as part of a wider 

implementation of standard directions for 

cases within the fast track, there should be 

a preference in NIHL claims for defendants 

putting questions to the claimant’s expert 

under CPR Part 35, as opposed to 

obtaining own evidence. Nonetheless, the 

report acknowledges that this should be 

decided by courts on an individual case-

by-case basis.  

 

LIMITATION  

 

The report highlights that limitation is often 

a live issue in litigated NIHL claims, which is 

usually tried as a preliminary issue. 

However, they state that this may result in 

a process which involves more work and 

higher costs.  

 

 The Working Party were unable to agree 

on whether a preliminary issue trial on 

limitation would take a claim out of the 

fixed cost regime and concluded that the 

Civil Procedure Rule Committee would 

need to consider this point.  

 

However, the claimant and defendant 

representatives were able to agree that if 

preliminary trials on limitation are included 

within the fixed costs regime, then, in order 

for this to work, there should be tighter 

controls on the criteria applied when 

ordering this type of trial. It was argued 

that, at present, there is an inconsistent 

approach taken by the judiciary, meaning 

that these trials may be ordered without the 

request of either party, or alternatively, 

without a hearing. Therefore, it was agreed 

that:  

 

‘Any request for a preliminary trial on 

limitation should be made within the 

Allocation Questionnaire. The defendant 

must identify the evidence and legal 

argument that give the defendant a real 

prospect of success on the issue of 

limitation and must demonstrate that there 

is a prima facie case for a trial of any 

preliminary issue’.  

 

This differs from the report of Jackson LJ, 

which went further and stated that: 

 

‘The costs of any preliminary issue trials 

should be recovered separately. Having 

said that, absent special circumstances, I 

strongly discourage the ordering of 

preliminary issue trials in the fast track. In 

some parts of the country, apparently, it is 

the practice to try limitation as a 

preliminary issue in ELD claims’. 

 

The report recommends that these 

proposals be contained in some form of 

agreement/protocol, ideally as an annexe 

to the Occupational Disease and Illness 

Protocol.  

 

The recommendations in this report will be 

considered by the Government as part of 

the forthcoming wider review of fixed costs.  

 

The full report and appendices can be 

accessed here.  

 

Slater and Gordon UK 

Arm Ditched By Listed 

Entity 

 

We reported in edition 191 of BC Disease 

News that Slater and Gordon (S&G) was 

planning to sell 95% of its equity to 

secondary debt buyers led by New York 

hedge fund, Anchorage Capital as part of 

a solvent restructure.   

 

The restructure means that S&G’s new 

lenders will write off most of the company’s 

debt in return for 95% of the firm’s equity 

with the remaining 5% going to already 

existing shareholders.  

 

Last week S&G announced an ‘amended 

recapitalisation agreement’ to the 

Australian Stock Exchange (ASX). This 

amended agreement involves, amongst 

other things, breaking off S&G’s UK 

operations and UK subsidiaries so that they 

are held under a new UK holding 

company, separate from the listed 

Australian entity. The new company, which 

will be wholly owned by senior lenders will 

be called ‘UK HoldCo’.  

 

The announcement states that:  

 

‘The Company believes the separation of 

the UK operations provides the best option 

to enable both the Australian and UK 

operations to succeed in their own right 

and will enable the Company to focus its 

management’s time and resources on the 

Australian business’.  

 

The agreement will need to be agreed by 

the shareholders at an investor meeting in 

November, but it is thought that this will be 

a perfunctory process.
4
  

 

This week, it has emerged that BLM has 

held discussions with Slater and Gordon, 

with a view to acquiring its business legal 

services arm, comprising of 43 lawyers.
5
  

 

This announcement comes alongside the 

publishing of S&G’s annual accounts which 

show that the costs of restructuring have 

increased by 41% in 2016/17 from the 

previous year, totalling almost £30m.  

 

https://www.judiciary.gov.uk/publications/establishing-fixed-costs-and-better-procedures-for-noise-claims/


 
  PAGE | 7 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

occupational exposure to talc. In other 

research, conducted by the Women’s 

Health Initiative, no association between 

cancer and talc was found.  

 

However, some studies have estimated the 

increase in risk of developing cancer, 

including a 2008 meta-study, which 

measured a 35% increase. In 2015, a 

study of 2041 ovarian cancer cases 

calculated a 33% increase, claiming that 

some sub-types of ovarian cancer were 

more associated than others and also 

inferred a link between talc and hormone 

therapy.
13

 Moreover, as recently as 

January 2017, a meta-analysis confirmed 

that serious carcinomas were one of the 

sub-types responsible for a weak, but 

statistically significant association, resulting 

in an increased risk of 22%.
14

 Relying on all 

the evidence available, Ovacome, the 

charity, have deduced that, in the worst 

case scenario, the risk increases by one 

third and there is no definitive information 

to prove the exact magnitude: 

 

‘Ovarian cancer is a rare disease, and 

increasing a small risk by a third still gives a 

small risk ... even if talc does increase the 

risk slightly, very few women who use talc 

will ever get ovarian cancer. Also, if 

someone has ovarian cancer and used 

talc, it seems unlikely that using talc was 

the reason they developed the cancer’.
 15

 

 

Currently, there is no relationship between 

duration, or frequency of talc use, and 

cancer risk. In spite of an inability to 

establish definitive causal association, in a 

case from February 2016, in which Johnson 

and Johnson were ordered to pay 

damages to the claimant, the trial 

reportedly saw an internal memo from a 

medical consultant, employed by Johnson 

& Johnson, suggesting that ‘anybody who 

denies [the] risks’ between ‘hygienic’ talc 

use and ovarian cancer would be publicly 

perceived in the same light as those who 

denied a link between smoking cigarettes 

and cancer. 

 

In Echeverria, Johnson & Johnson relied on 

a Harvard University study on 121,000 

women, in which 307 out of 78,630 talc 

users were struck by ovarian cancer, 

displaying ‘no overall association’. 

However, the study did convey a ‘modest 

It also coincides with reports that losses for 

the Group were almost halved to £335m 

for the 2016/17 year with the rate of loss 

slowing in the second half of that year. This 

compared to losses of more than £585m in 

2015/16.  

 

The UK arm of S&G, Slater and Gordon 

Solutions (SGS), which was established in 

2015 and replaced the professional 

services division of Quindell which was 

notoriously purchased by S&G, has seen 

an improved performance in the period 

2016/17. The UK entity has reported 

earnings before interest, tax, depreciation 

and changes in ‘work in progress’ of 

£10.2m.
6
 The report states that:  

 

‘The improvement on FY16 performance 

was due mainly to improved performance 

in the noise induced hearing loss practice’.  

 

However, the net loss of SGS before tax and 

finance costs was still £205.7m.  

 

The full announcement to the Australian 

Stock Exchange can be accessed here.  

 

The annual accounts of S&G can be 

accessed here.  

 

Johnson & Johnson 

Ordered to Pay $417 

Million in Talc and 

Cancer Claim 

 

Following a recent claim, brought against 

family healthcare brand, Johnson & 

Johnson, an order has been made, before 

a Californian jury, for the payment of $417 

million (£323.4 million) in compensation.
7 

The court reached the conclusion that the 

corporation had concealed information 

from the public, regarding the cancer 

associated risks attached to their baby 

powder product. This award was 

separated into compensatory damages 

and punitive damages, valued at $70 

million (£54.3 million) and $347 million 

(£269.1 million) respectively.
8
 

 

Previously, in edition 184 (here), we 

discussed the result of another claim 

against Johnson & Johnson, which saw a 

payout of more than $110 million (£85 

million). This was 1 of 4 cases before juries 

in Missouri, with Johnson & Johnson only 

defending 1 claim successfully. At the time, 

$110 million was the largest award, but the 

most recent decision has seen this record 

almost quadruple.  

 

Both claims were brought in respect of 

cancer, allegedly developed through 

regular application of talcum powder, 

manufactured by the company. This is 

unlikely to be the last of the claims against 

Johnson & Johnson as there are currently 

4,800 talcum powder based claims in the 

process of being brought against Johnson 

& Johnson nationally in the US.
9
 

 

In this most recent decision, the claimant, 

Eva Echeverria, was 63 years old and had 

been suffering with terminal ovarian 

cancer for the past 10 years. She began 

using talcum powder at the age of 11 and 

stopped in 2016. The claimant argued that 

ill health was the ‘proximate result of the 

unreasonably dangerous and defective 

nature of talcum powder’.
10

 

 

Although talc is a naturally occurring 

mineral, mined for extraction, it was 

common industrial practice to mix talc with 

asbestos, pre-1970, before selling it to 

customers as a cosmetic. As such, it has 

never required the official approval of the 

Food and Drug Administration, although 

baby powder does exhibit a warning, 

cautioning against inhalation and 

prescribing external use only.  

 

Ultimately, the carcinogenicity of non-

asbestos talc (post-1970) is disputed. The 

American Cancer Society, on their website, 

proposes that: 

 

‘... talcum powder might cause cancer in 

the ovaries if the powder particles (applied 

to the genital area or on sanitary napkins, 

diaphragms, or condoms) were to travel 

through the vagina, uterus, and fallopian 

tubes to the ovary’.
11

 

 

Further, in 2006, the International Agency 

for Research on Cancer (IARC) classified 

asbestos-free talc used on the genitals as 

‘possibly carcinogenic to humans’, but 

there was limited evidence in support of 

this assertion.
 12

 Identical findings were 

observed with inhaled talc and 

 

https://yourir.info/84964f7c6d66cb3080aa9675b9bebe01/SGH_Market_Update_Amended_Recapitalisation_Agreement.pdf
https://yourir.info/5ca82cb995513f1622f776600061f401/SGH_Full_Year_Statutory_Accounts.pdf
https://www.bc-legal.co.uk/images/pdf/184-BC-Disease-News-2017-05-12-Edition-184.pdf


 
  PAGE | 8 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

elevation in risk’ for a sub-type of ‘invasive 

serious ovarian cancer’, which Echeverria 

supposedly has. Conversely, the claimant 

lawyers cited a 1982 research publication, 

written by Daniel W. Cramer, which showed 

that women had a 92% increased risk of 

ovarian cancer through talc application. 

The jury, on balance, sided with the 

evidence put forward by counsel for 

Echeverria.
16

 

 

Spokesperson for Johnson & Johnson, 

Carol Goodrich, released a post-judgment 

statement, as follows: 

 

‘We will appeal today's verdict because we 

are guided by the science’. 

 

The New Jersey headquartered company 

will therefore proceed in the same vain as 

with other rulings on the same subject 

matter, by challenging the preliminary 

ruling. When Johnson & Johnson were 

successful in defending a claim, in March, 

their strength in submission hinged on the 

unconvincing nature of evidence 

establishing a connection between cancer 

and talc. This rendered insufficient the 

proposition that warnings on packaging 

should be stricter. More rulings are 

anticipated in due course, along with an 

updated selection of adduced scientific 

evidence. We will continue to report on this 

issue in the coming months. 

 

Growing Friction 

Between Auditors and 

MROs  

 

This week, it has been reported that the 

MedCo Board have issued a warning to 

Medical Reporting Organisations in the 

process of audit.  

 

MedCo, the government-backed scheme 

for providing soft tissue injury diagnosis, 

changed its minimum qualifying criteria for 

registering a medical reporting 

organisation (MRO) last autumn. The 

rationale for this was to better ensure that 

financial links between lawyers and medics 

were severed, which was the original 

mission statement of MedCo. 

Consequently, the updated MRO definition 

depicts:  

 

‘... an organisation whose principle 

function is to provide medico-legal 

reporting services and which is—  

(i) independent;  

(ii) properly staffed and resourced; and  

(iii) directly and solely responsible for all 

work associated with receiving instructions 

via the MedCo portal and instructing a 

medical expert to provide an initial 

medical report’.
17

 

 

In edition 187 (here) we announced that 23 

Medical Reporting Organisations (MROs) 

and 14 Direct Medical Experts (DMEs) had 

been suspended. This was additional to the 

termination of a further 134 user 

agreements in November of 2016, in the 

wake of the new qualifying criteria coming 

into force. One of the various reasons for 

suspension was the creation of shell 

organisations, which would artificially 

increase the chances of an MRO being 

‘randomly’ chosen via the search function 

for experts. 

 

Recently, MROs have been tested under 

the latest qualifying criteria for 

accreditation. Top tier organisations must 

have the capacity to process at least 

40,000 expert medico-legal reports per 

year, while new organisations have to 

demonstrate competent business strategy 

and operations for potentially managing 

the workload of an established 

organisation. As such, MROs must have 

contractual agreements in place with at 

least 250 individual active MedCo 

accredited experts who are located in 

80% of the postcodes in England and 

Wales. 

 

However, the Board have, in recent times, 

recorded increased incidents of 

unacceptable behaviour, exhibited by its 

members, such as unjustified complaints 

made of the auditors responsible for 

conducting necessary inspections. 

Emphasising the fact that this mistreatment 

will not be tolerated, the Board have used 

their privilege of oversight to release a 

statement: 

 

'MedCo auditors have therefore been 

instructed that if, during the audit process, 

they are subjected to any behaviour they 

consider to be unacceptable they are, 

with the agreement of the head of the  

 

 

MedCo audit team, to abort the audit and 

report the matter to the board.'
18

 

 

If and when an MRO is found to have 

acted improperly towards auditors, 

immediate suspension will follow, along 

with a £500 fine. The suspension will not 

elapse until a rescheduled inspection is 

carried out, which may take up to 3 months 

to arrange.  

 

Public Companies 

Redde and NAHL 

Staking Claims to the 

Personal Injury Market 

 

Redde plc is an AIM-listed company which 

has, in recent times, been establishing 

multiple alternative business structures 

(ABS), in the hope of sustaining financial 

growth. Currently, Redde owns Principia 

Law, which has seen a 21% growth in credit 

hire cases and, by way of joint-venture with 

the National Accident Helpline, Your Law 

ABS began trading at the end of the 

financial year (30 June 2017).  

 

Speaking about the position of Redde in 

the market, Chief Executive Officer, Martin 

Ward stated: 

 

‘[It] represents an exciting growth potential 

for the group’. 

 

He went on to say that Redde: 

 

‘… provides the potential to grow and 

develop more vehicle incident and 

accident management services to both 

business and insurance customers, 

supporting the group’s position as a leader 

in vehicle mobility, rapid roadside 

recovery, repair, legal and other support 

services”.
19

 

 

As a consequence of Redde’s acquisition 

of Accident Management Group, FMG, in 

2015, their turnover is up 25% to £472.3 

million, while their profit before tax is also 

up 16% to £40 million. This translates into 

an 8.7% increase in final dividends (5.6p). 

Although the share price of Redde feel to 

145p in August, the latest financial results 

have seen shares increase in value to 

https://www.bc-legal.co.uk/images/pdf/187-BC-Disease-News-2017-06-02-Edition-187.pdf
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170p, which is much closer to the price in 

September of last year, which stood at 

203p.
20

  

 

Another of Redde’s acquisitions was the 

purchase of NewLaw Solicitors in February 

of 2014, a provider of credit hire cases, 

mobility, incident management solutions 

and legal services to motorists, car 

dealerships, fleet owners and the 

insurance industry. Mr Ward claims that:  

 

‘The group has continued to build its range 

of legal services and has also pursued the 

additional opportunities available to it’.  

 

Further, as a result of road traffic cases 

making up a smaller proportion of the 

caseload: 

 

‘… the group has made investment, and 

strengthened its teams, in its employment 

law practice and also in its private client 

practice dealing with wills, probate and 

trusts. In addition the Group has seen 

further growth in those areas of its practice 

dealing with employers’ liability and 

medical negligence and has increased its 

professional staff in these areas’.
21

 

 

Capitalising on this growth and 

diversification, National Accident Helpline, 

in July, engaged in a joint venture with 

NewLaw, which contributed towards 

around £1.5 million of Redde’s published 

profit figures. Simon Trott, Managing 

Director of National Accident helpline has 

explained that expansion is the 1
st
 stage of 

their corporate strategy to increase their 

Personal Injury market share, with more ABS 

engagements ‘in the pipeline’.  

 

On 8 September, NAHL, the AIM-listed plc 

which owns National Accident Helpline, 

made an announcement to the London 

Stock Exchange: 

 

‘NAHL … is pleased to announce that it has 

entered into new, increased banking 

facilities with Yorkshire Bank (the "Facility"). 

The new Facility comprises a £25.0m 

Revolving Credit Facility ("RCF") which will 

be used to repay the current £9.4m Term 

Loan and replace the existing £5.0m RCF. 

The new Facility can be utilised for general 

business purposes, including working  

 

 

capital of the Group and the payment of dividends. The Facility will support the Group's 

long-term business strategy. The increased RCF meets the immediate needs of the Group 

as well as providing sufficient headroom to allow the business to invest for growth and to 

fund investment in cases in the Personal Injury division. 

 

The Facility has a final maturity date of 31 December 2021’.
22

 

 

The intention isfor this new refinance banking facility to allow the business to thrive, in 

preparation for impending reforms to whiplash claims, along with amendments to the small 

claims limit. 

 

Slater and Gordon Slashes Australian Jobs  

 

We recently discussed the decision taken by the Australian limb of Slater and Gordon to 

decouple itself from partnering UK operations, following the disastrous acquisition of Quindell 

in 2015.  

 

The latest decision taken by new owners, the US hedge fund Anchorage Capital Partners, 

appears to have been unsuccessful at settling the Australian parent, however, as this week, 

in an announcement to the Australian Stock Exchange, it disclosed the need for a ‘business-

wide transformation plan, including cost reductions and structural changes … for the future 

sustainability of the Australian operations’.
23

 

 

This ‘comprehensive strategic and operational review’
24

 is predicted to mean the loss of 7% 

or 1,210, employees across 54 Australian locations,
25

 as offices risk closure. Meanwhile, on 

the UK side, employing 3,070 staff in 20 locations, progress remains unclear for now.
36

 

 

The SGH share price continues to dwindle at AU$0.07, which equates to just £0.04. 

 

Source: The Financial Times 

 

 

KPMG Audit Questions ‘Emergency Powers’ 

Responsible for £300,000 Asons Grant 

 

Following calls from local business and electoral opposition for his resignation, Bolton 

Councillor, Cliff Morris, requested an audit of Bolton Council to ‘provide transparency’ over 

his actions as Council Leader. Accordingly, on 8 September 2017, KPMG published their 

draft report, much of which concentrated on the controversial £300,000 grant awarded to 

Asons Solicitors, under ‘emergency powers’, allegedly for the purpose of refurbishing its 
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Churchgate offices. At the time, the 

Council’s Constitution permitted Councillor 

Morris’ use of emergency procedure for 

‘any action on behalf of the council in any 

cases of urgency’. 

 

 Intrigue surrounding the legitimacy of the 

grant was only exacerbated when it soon 

became clear that Asons were struggling 

financially. In March of this year, Asons 

became Coops Law, only to be shut down 

by the SRA in June, on the grounds that 

there was ‘reason to suspect dishonesty’.
27

 

 

At the centre of the report, KPMG 

highlights
28

: 

 

‘We have concluded that the Authority has 

made proper arrangements to ensure it 

took properly-informed decisions and 

deployed resources to achieve planned 

and sustainable outcomes for taxpayers 

and local people, except for in relation to 

the use of emergency powers to make 

decisions’. 

 

Having underlined the key issue of specific 

relevance to the Asons dispute, KPMG 

goes on to review if and how the Council’s 

Constitution allowed for compliant use of 

the ‘emergency powers’ procedure, within 

the confines of legality and good practice. 

Despite having ‘gained assurance over 

the legality and appropriateness of the 

overall decisions made’, the external audit 

notes several issues with the process by 

which ‘emergency powers’ takes effect: 

 

 ‘There is no clear rationale 

documented as to why these 

decisions should be taken under 

the emergency powers 

procedure. For example, why 

there is such urgency to the 

decision that means it has to go 

through the emergency powers 

procedure.  

 There is no clear audit trail around 

the rationale as to whether the 

decisions made under the 

emergency power procedure are 

‘key decisions’ or ‘other executive 

decisions’. To note the 

emergency powers process 

differs depending on the type of 

decision that it is.  

 

 There is no evidence that relevant 

opposition members have been 

informed of the decision, which 

forms part of the procedure under 

the Council’s Constitution.  

 There is no clear audit trail as to 

why standing orders have been 

waived in the course of the 

decision that has been made’. 

 

Nevertheless, upon consideration of the 

arrangements that the Council has in 

place to award grants, KPMG determined 

that ‘the issues in relation to the award of 

the Asons grant are isolated’.  

 

Further, KPMG chose to reserve its use of 

‘wider powers’ on Bolton Council. There 

had been ‘no financial loss to the public’, 

since they: 

  

 ‘Pursued Asons, through the 

provisions in the grant agreement, 

and recovered the full amount 

(£300k) that was initially paid’. 

 

The report summarises the outcomes of the 

audit, as follows: 

 

‘Overall, we are not satisfied the authority 

has made proper arrangements to make 

informed decisions, when using 

emergency power procedure within the 

authority's constitution … However, we 

recognise the authority has been 

proactive in making changes to the 

process including updating the 

constitution and 

completing training sessions with officers 

and other staff to raise awareness of the 

process required throughout the council’’. 

 

One of the aforementioned updates to the 

constitution, introduced by way of cabinet 

approved proposal, in July, is an 

obligation to obtain the agreed consent of 

Bolton Council’s Chief Executive, or 

Borough Solicitor, when seeking the use of 

emergency powers.
29

   

 

Newly endowed Chief Executive, Margaret 

Asquith, reflected on the points raised in 

the report, stating: 

 

'We are pleased that the audit has found 

that the council took properly informed 

decisions and deployed our resources to 

achieve sustainable outcomes for local 

people. The audit also found that all 

decisions made around the award of the 

Asons grant and all other grants examined 

were legal and appropriate … However, 

we recognise that there were some issues 

around the council’s use of emergency 

powers and due diligence and monitoring 

and we have already introduced new 

procedures to address these issues’. 

 

What is more, Councillor, Cliff Morris, 

continued to defend his actions, in light of 

KPMG’s findings: 

 

‘I have said all along that I did not feel we 

had done anything wrong and this is not 

something I have had sleepless nights over 

… The good thing is that this has now been 

signed off and KPMG have said the 

decision was legal and appropriate … At 

the time, the grant was about 

supporting jobs in the town centre. We 

could not have foreseen what happened 

to the company after that’. 

 

The report is scheduled to be discussed at 

the next Bolton Council Audit Committee 

Meeting, on 19 September 2017. 

 

Fixed Costs Delayed 

Until 2019?  

 

Before the snap election, in June 2017, it 

was originally anticipated that reforms to 

fixed costs would be implemented on 1 

October 2018. 

 

In the interim, Jackson LJ’s long-awaited 

report, published on 31 July 2017, 

expressed an intention to extend the scope 

of the present regime, by creating an 

‘intermediate track’ for cases valued 

between £25,000 and £100,000. 

 

However, Dominic Regan, an expert in the 

field of costs, has suggested ‘that April 

2019 is now a sensible objective’ for 

implementation. 

 

Kerry Underwood, a solicitor who assisted 

Jackson LJ with the review, also believes 

that ‘time is already getting tight’, 

especially since the Government has yet to 
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state when its consultation on the reforms 

will begin. Further, they decided against 

prioritising the ‘controversial’ Civil Liability 

Bill in the ‘raft of bills presented to 

parliament … after the summer recess’, 

which ‘may struggle to get through 

parliament anyway’ with the ‘lack of an 

overall majority in the House of 

Commons’. 

 

He went on to say that:  

 

‘Lord Justice Jackson’s fixed costs 

proposals are more detailed than they 

might have been, and are clearly 

capable of being taken forward into the 

multi-track in due course … While I fully 

support the concept of different 

complexity bands, this does make the job 

of the Civil Procedure Rule Committee 

rather lengthier.’
30

 

 

We will continue to report on any 

developments in this area.  

 

Updated Claims Portal 

MI 

 

The Claims Portal has released its latest 

management information (MI) for August 

2017.  

 

In August, 761 disease claims entered the 

Portal. Of these 761 claims, 367 left it at 

Stage 1. The majority of these, 293 were 

because of the time to reply expired. 74 

cases were denied or admitted with an 

allegation of contributory negligence. 

The following graph shows a 12 month 

rolling summary of the number of CNFs 

that left the Portal at Stage 1 in 2016-

2017. A 12 month summary takes into 

consideration the total sum of CNFs for 

each month, adding them together and 

then subtracting the last month before 

adding the next month’s amount to get 

the overall number for the previous 12 

months. This is why the numbers in the 

graph below do not constantly increase.  

 

Ministry of Justice Portal: EL/Disease Statistics August 2017 – Rolling 12 Month Summary of 

CNFs Leaving Portal at Stage 1.  

 

 

 

The figures include CNFs that have not had a response at the end of Stage 1 – CNFs where 

liability has not been accepted and CNFs where liability has been accepted with 

contributory negligence. The figures do not include CNFs that were taken out of the process 

using the Exit function during Stage 1.  

 

8 claims left the Portal at Stage 2 for reasons other than settlement. 337 were exited from 

the Portal: amongst these, 15 were duplicate claims and 31 were because of an incomplete 

claim notification form. 198 claims left the Portal because the claim required further 

investigation.  

 

Consistent with the trend seen throughout the past two years, August has shown a decreasing 

number of claims settled through the Portal, registering a low of 45. Meanwhile, 3 additional 

cases saw court packs completed so the court was able to adjudicate on quantum. Of 

those claims that have settled through the Portal, the average amount of damages in August 

2017 was £3,455, £442 less than the amount recorded in August 2016 (£4,191). In July of 

this year, the average general damages payment was £4,191, when we last reviewed portal 

figures (here), £736 up from August 2017 damages. The table below shows the trend in the 

amount of damages secured from 2015-2018; 

 

Ministry of Justice Portal: EL/Disease Statistics August 2017 – Average General Damages on 

Settled Claims  

 

 

 

https://www.bc-legal.co.uk/images/pdf/198-BC-Disease-News-2017-08-18-Edition-198.pdf
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  Select Committee to 

Commence Discount 

Rate Scrutiny 

 

This week, it has been announced that the 

justice select committee has accepted the 

Ministry of Justice’s (MoJ) invitation to pick 

apart draft legislation, which is set to carry 

through personal discount rate reform. 

Only a week ago, we reported in BC 

Disease News that the rate would be 

increasing from (-)0.75% to ‘between 0 

and 1%’, in line with ‘low risk’ investment, as 

opposed to ‘very low risk’ investment.  

 

In a letter to Bob Neill MP, who chairs the 

select committee, Lord Chancellor and 

Justice Secretary, David Lidington, has 

stated:  

 

‘I am keen to make progress with the 

proposals because of the significant 

financial impact of unreasonable 

assumptions reflected in the current rate 

and to minimise the length of the period of 

uncertainty as to what the law will be’.
31

 

 

It has been requested that the committee 

finish their work by the end of November. 

Accordingly, a call for evidence has been 

issued, which will expire on 13 October, to 

obtain views on ‘actual claimant 

investment behaviour’ and whether 

claimants are being compensated in full, 

‘neither more or less’, as well as opinions on 

the fairness of potential impacts on new 

legislative procedure, such as the 

proposed appointment of an expert panel 

to advise the Lord Chancellor and 

mandatory review of the rate conducted 

every 3 years. 

 

In the meantime, the MoJ will maintain their 

engagement with stakeholders ‘pro-

actively with a view to collecting their 

opinions ...’ in the hope of providing 

‘assurance to interested parties that the 

government is committed to ensuring that 

compensation remains full, fair and 

reasonable in the light of changing 

investment conditions’.  

 

Despite the fact that Tony Sault, UK general 

insurance leader for EY, predicts that 

reserve releases for insurers and reinsurers  

could be between £1.2 billion and £2.5 

billion, it was only LV= that explicitly 

promised 100% of the savings would be 

passed on to customers. However, 

Mohammad Khan, UK general insurance 

leader at PwC, revealed that insurers had 

‘only passed on roughly half of the 

expected costs caused by the original rate 

move’ to their customers, until now. 

Premiums should therefore ‘remain stable 

for the next six months’ and not rise again 

by the remaining half in November, as was 

previously expected. 

 

We will continue to report on the 

conclusions of the justice select 

committee.  

 

Turbulent Times for 

Small Claims Limit 

Legislation? 

 

In the Queen’s Speech, following the June 

2017 election, the Civil Liability Bill was 

eluded to, but as of yet, remains a mere 

proposal of the Ministry of Justice. 

Recently, the PI Futures conference took 

place. At the event, personal injury lawyers 

alleged that the Bill is ‘all to play for’, after 

the hung parliament and rebellious 

backbench have left the Government 

‘nervous’ of parliamentary defeat.
32

   

 

Reforms included in the Bill, originally 

intended for introduction in October 2018, 

included a rise in small claims limit for RTA 

claims to £5,000. However, Tom Jones, of 

claimant firm, Thompsons solicitors, has 

suggested that this is not a ‘done deal’ and 

is optimistic for success. Moreover, he 

argues that the rise in small claims limit for 

all other personal injury claims, to £2,000, 

should only occur when inflation pushes it 

from the current limit of £1,000. Mr Jones 

asserts that, hypothetically, inflation has 

only increased the limit to £1,500, thus far. 

 

It was suggested at the conference that, 

communications between solicitors firms, 

the Law Society and the House of 

Commons Justice Select Committee 

should be encouraged, on the count of the 

fact that the Committee are may be 

amenable to claimant solicitor fears. 

Andrew Twambley, spokesman for Access 

to Justice anticipates that claimant lawyer 

inaction, on this specific issue could lead 

to 30,000 professional redundancies and 

the denial of justice to 600,000 prospective 

claimants.  

 

Patrick Allen, a former Law Society council 

member and president of the Association 

of Personal Injury Lawyers has warned that: 

 

‘The effects of these changes would be 

catastrophic and totally unfair. It would be 

a massive windfall for the insurers and 

many claimants would be deterred. The 

claims companies and McKenzie Friends 

would rush in’. 

 

Bob Neill MP, Chairman of the Justice 

Select Committee, has, in the past, 

accused the MoJ ‘firing in entirely the 

wrong direction’ and, in a Committee 

meeting in February, stated that the focus 

should be ‘putting claims management 

companies out of business’, rather than 

specifically targeting whiplash injuries. 

 

Watchstone Ups 

Defence Costs Reserves 

 

In edition 184 of BC Disease News (here), 

we reported that, on Wednesday 11th 

May, Slater and Gordon (S&G) alerted the 

London Stock Exchange to their intention to 

issue proceedings against Watchstone 

Group PLC, formerly known as Quindell, for 

£600 million. They later served 

proceedings on 14 June. 

 

The claimant personal injury firm acquired 

Quindell’s professional services division for 

£673 million in 2015. However, they now 

argue that ‘… but for fraudulent 

misrepresentation it would not have 

entered into the transaction at all’.  

 

In an effort to ‘robustly defend the action’, 

which an independent barrister predicts 

could go either way, Watchstone Group 

Executive Chairman, Indro Mukerjee, has 

revealed to the London Stock Exchange, in 

its mid-financial year results
33

 that it is 

increasing its legal costs budget from £1 

million to £3.5 million and will file its 

defence ‘imminently’.
34
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This will be on the basis that ‘... neither the 

warranty claim nor a misrepresentation 

claim have merit.’ 

 

We will continue to update our readers on 

the progress of litigation in due course. 

 

Hearing Loss and 

Anaemia  

 

Earlier this year, a study by Pennsylvania 

State University College of Medicine 

published in the JAMA Otolaryngology 

Head & Neck Surgery journal found a 

positive association between hearing loss 

and anaemia. 

 

One reason for hypothesising an 

association is that ‘blood supply to the 

inner ear via the labyrinthine artery is 

sensitive to ischemic damage (damage 

caused by reduced blood flow)’. Another, 

is that ‘Reduced iron in the body causes 

the breakdown of lipid saturase and 

desaturase, both of which are important in 

energy production and, consequently, the 

production of myelin’, which coats the 

auditory nerve and is important for the 

efficient conduction of signals along its 

fibres.
35

 

 

The author of the study, Kathleen M. 

Schieffer, stated that: 

 

‘… iron deficiency anaemia was positively 

associated with sensorineural hearing loss 

and the presence of combined hearing 

loss’. 

 

‘The overall risk for sensorineural hearing 

loss in persons with iron deficiency 

anaemia was 82% higher than for 

someone without the blood condition and 

the risk of a mixed hearing loss … was 

240% higher than for people without iron 

deficiency anemia’.
36

 

 

Although a positive association was found, 

the author professes that: 

 

‘Further research is needed to better 

understand the potential links between IDA 

[iron deficiency anaemia] and hearing loss 

and whether screening and treatment of 

IDA in adults could have clinical 

implications in patients with hearing loss’.
37

 

 

Aircraft Cabin Air 

Quality Conference 

2017  

 

We have reported several times in BC 

Disease News on the condition known as 

‘Aerotoxic Syndrome’. It will be recalled 

from these articles that the issue concerns 

whether the occupants of aircraft are 

exposed to organophosphates during 

‘fume events’ on aircraft, resulting in illness. 

‘Fume events’ occur because of oil seal 

failures in the bleed air supply, which draws 

hot air from aircraft engines into the cabin 

air supply, with the result that engine oils 

and lubricants – which can contain 

organophosphates – can contaminate the 

cabin air. The aviation industry have never 

recognised Aerotoxic Syndrome as a 

legitimate illness caused by the air in 

cabins. Instead, putting illnesses down to 

several other causes.  

 

However, it was announced earlier this 

week that EasyJet airline, will be the first 

airline to fit ‘test’ filters into its planes in 

order to prevent toxic fumes entering the 

cabins and cockpits. EasyJet have joined 

up with commercial supplier, Pall 

Aerospace, to develop and design a new 

cabin air filtration system for testing. The 

filter was officially presented at the 

International Aircraft Cabin Air Conference 

this week by Pall, which BC Legal attended 

and is discussed in greater detail below.  

 

This development has been hailed by 

organisations such as the Aerotoxic 

Association and the Global Cabin Air 

Quality Executive (GCAQE), as a huge step 

forward for the recognition that toxic cabin 

air has been causing passengers and 

cabin crew ill health. However, in an 

EasyJet statement is was made clear that 

the airline were still refraining from taking a 

position on Aerotoxic Syndrome which they 

said, ‘remains an area of scientific 

uncertainty’.
38

  

 

Elsewhere this week, BC Legal attended 

the International Aircraft Cabin Air 

Conference, held at Imperial College 

London over two days. The conference 

was organised by 

Captain Tristan Loraine BCAi, of GCAQE and 

endorsed by Pall Aerospace, the European 

Sealing Association (ESA), UNITE, the 

International Joint Policy Committee of the 

Societies of Epidemiology (IJPCSE) and 

several other organisations.  

 

The two day event included speakers from 

the scientific community, academics, 

engineers, researchers, aircraft and engine 

manufacturers, politicians, air accident 

investigators and air cabin crew. The topics 

discussed included, a historical overview of 

the contaminated air issue, case studies of 

those affected, regulatory aspects of cabin 

air quality and the latest medical and 

scientific research.  

 

We will be reporting on this conference and 

the information gleaned from it in the 

coming weeks in BC Disease News.  

 

Research Demonstrates 

Link Between 

Disinfectants and COPD 

 

In a joint study, undertaken by Harvard 

University and the French National Institute of 

Health and Medical Research (Inserm)
39

, it 

has been found that using products, such as 

glutaraldehyde, bleach, hydrogen 

peroxide, alcohol and quaternary 

ammonium compounds (commonly found 

in floor and furniture disinfectants), can 

increase the risks of developing chronic 

obstructive pulmonary disease (COPD) by 

24% to 32%, in an occupational setting.  

 

COPD, which commonly affects heavy 

smokers over the age of 35, encompasses 

‘emphysema, chronic bronchitis and 

chronic asthma’.
40

 Symptoms caused by the 

blockage of lung airflow
41

 include 

‘wheezing, shortness of breath, chronic 

chest pain and coughing up blood’,
42

 with 

occupational exposure agents including 

‘coal mine dust, asbestos, silica, welding 

and cutting gases and fumes, cement dust, 

diesel exhausts, spray painting, organic 

solvents and possibly man-made fibres’.
43

 

 

The disease affects 1.2 million people in the 

UK every year and takes 30,000 lives. In 
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fact, England has the third highest death 

rate in Europe, with the toll for COPD-related 

deaths registering at 25,000.
44

 Developing 

on previous research, which has shown a 

relationship between cleaning products 

and types of COPD, e.g. asthma, the most 

recent study sought to identify a definitive 

link between the umbrella of disorders, i.e. 

COPD generally.  

 

The study group consisted of 55,185 nurses, 

who were enrolled in the US Nurses’ Health 

Study II, which began in 1989. Those of 

whom were still nursing in 2009, and had no 

medical history of COPD, were followed 

until May 2017. Overall, 663 nurses were 

diagnosed with COPD during the 8 year 

monitoring period. 

 

Reflecting on the results of the investigation, 

which showed that ‘nurses who use 

disinfectants to clean surfaces on a regular 

basis -- at least once a week -- had a 22% 

increased risk of developing COPD’, Inserm 

researcher, Dr Orianne Dumas said: 

 

‘To the best of our knowledge, we are the 

first to report a link between disinfectants 

and COPD among healthcare workers, and 

to investigate specific chemicals that may 

underlie this association ... Our findings 

provide further evidence of the effects of 

exposure to disinfectants on respiratory 

problems, and highlight the urgency of 

integrating occupational health 

considerations into guidelines for cleaning 

and disinfection in healthcare settings such 

as hospitals’. 

 

It was calculated that 37% of the nurses 

observed were affected by this type of 

exposure and, while there was a suggested 

COPD link with 19% of subjects who used 

disinfectants to clean instruments on a 

weekly basis, it was not classified as 

statistically significant.
45

 Moreover, by virtue 

of the fact that this was an observational 

study, the link between disinfectants and 

COPD conveys an associated risk and not 

a causative one. 

 

This was the message addressed to those 

present at the European Respiratory Society 

International Congress this week, 

highlighting the need to further ‘investigate 

the impact on COPD of lifetime 

occupational exposure to chemicals and 

clarify the role of each specific 

disinfectant’. 
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Workplace Stress and 

Apportionment: BAE 

Systems (Operations) 

Ltd v Marion Konczak 

[2017] EWCA Civ 1188  

 

The Court of Appeal in the recent decision 

of BAE Systems (Operations) Ltd v Konczak, 

provided important guidance on how to 

assess compensation in workplace stress 

claims where a claimant’s injury has 

multiple causes.  

 

The facts of the case were that the 

claimant worked as a secretary for BAE 

from 1998 until her dismissal in 2007. During 

this time she experienced a series of 

stressful events including bullying and 

sexual harassment whilst working as part of 

the liaison team working for the Royal Saudi 

Air Force (RSAF) who were working with the 

defendant employer in this case. In 

January 2005 she was removed from this 

role and moved to the defendant’s 

commercial team. The claimant was 

unhappy in this role as she felt it did not 

constitute a ‘proper job’. In March 2006 she 

applied for a job back with the RSAF but for 

a different team. This then prompted a 

proposal from her line manager that she 

should return to the same team that had 

allegedly subjected her to the instances of 

bullying and sexual harassment. It was at 

this point that her manager stated that 

women take things more emotionally than 

men, while men tend to forget things and 

move on. This was known throughout the 

proceedings as the ‘Dent Comment’ and 

was one of the alleged instances of sexual 

discrimination.   

 

Subsequent to this comment, the claimant 

did not return to work the following day and 

was certified by her GP as unfit to work on 

account of work-related stress. She was 

eventually dismissed on 23 July 2007. The 

reason for the dismissal was said to be ‘it 

not being appropriate for the claimant to 

return to her old job in the commercial 

department and …there being no other 

positions for her’.  

 

At first instance, the Employment Tribunal 

 

which were not the legal responsibility of the 

employer that led to any change in the 

claimant’s mental state from July 2004 to 

April 2006’.  

 

The Tribunal went on to say:  

 

‘In our judgment, set out above when 

answering question 1, we have concluded 

that the claimant’s life events outside the 

workplace did not cause or contribute to 

her current condition and so we reject the 

respondent’s contention that the claimant’s 

unfitness for work has been caused by an 

underlying medical recurrent condition 

and/or the claimant’s part history of 

depression’.  

 

The defendant then appealed to the 

Employment Appeal Tribunal which remitted 

it back to the ET to reconsider. On 

reconsideration they concluded:  

 

‘On the basis of the evidence heard, the 

facts found, the views of the psychiatrists 

and the submissions made to us, we 

conclude that the psychiatric illness 

suffered by the claimant from 26 April 2006 

is not capable of being divided between 

the sex discrimination found by the Cook 

Tribunal to have occurred on that day and 

the 15 other alleged incidents because the 

claimant’s injury was triggered by the final 

straw of the Dent comment…We believe 

that we are supported in this finding by the 

view of Dr Jarman that it would not be 

possible scientifically to give a 

measurement in percentage terms and the 

lack of evidence from Dr Craig as to 

causation, given his comment as to 

perpetuation rather than causation’.  

 

The defendant appealed to the Court of 

Appeal on the grounds that the Tribunal had 

failed to adopt the correct approach to 

causation i.e. that it had failed to adopt the 

correct test as outlined in Rahman i.e. is 

there a rational basis for an objective 

apportionment of causative responsibility 

for the injury.  

 

Giving judgment, Lord Justice Underhill 

usefully provided an overview of the law in 

this area. He began by outlining the 

statement of law in Rahman v Arearose Ltd 

[2000] EWCA Civ 190, in which two essential 

propositions were made:  

 

Case Law 

 

held that the ‘Dent Comment’ was an act 

of sex discrimination and agreed that the 

claimant’s dismissal was discriminatory 

and that as a result BAE were responsible 

for the claimant’s injury and all the losses 

incurred as a result. The claimant was 

awarded an amount of £360,000.  

 

BAE argued that it should not be held liable 

in full for the injury caused to the claimant 

because of the other instances of 

harassment/bullying which were brought to 

light and which BAE were not legally liable 

for e.g. the sexual harassment suffered 

whilst working for the RSAF. It was argued 

by the defendant that these instances all 

contributed to the claimant’s injury and as 

such there should be an objective 

apportionment of causative responsibility.  

 

In this argument they relied on the decision 

of Keith J in the Employment Appeal 

Tribunal in Thaine v London School of 

Economics [2010] UKEAT 0144/10 in which 

it was held: 

 

‘Where an employee’s psychiatric ill-health 

has been caused by a combination of 

factors, some of which amount to unlawful 

discrimination for which the employer is 

liable, but others which were not the legal 

responsibility of the employer, it is open to 

an Employment Tribunal to discount the 

employee’s compensation by such 

percentage as reflects its apportionment 

of that responsibility’.  

 

The Tribunal rejected this argument and 

found that: 

 

‘The Tribunal takes the view that the 

claimant’s condition was “normal” prior to 

the end of July 2004. We have not 

received any evidence of any events 

outside of the claimant’s working life that in 

our judgment might have led to any 

change in her psychiatric health from July 

2004 until the comment made by Mr Dent 

on 24 April 2006 and so we find that it was 

only matters arising in the workplace that 

caused any deterioration in the claimant’s 

mental health. On the basis that these 

matters occurred in the workplace, they 

are the vicarious responsibility of the 

respondent and so in this particular case 

we do not find that there were any causes  
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1) At common law wrongdoers who 

together cause ‘a single 

indivisible injury’ are each liable 

to compensate the claimant for 

the whole of the injury suffered.  

2) An injury is to be regarded as 

single and indivisible ‘where there 

is simply no rational basis for an 

objective apportionment of 

causative responsibility for it’.  

 

Then, considering these principles 

specifically in relation to claims for 

psychiatric injury, the court turned their 

attention to the authority of Sutherland v 

Hatton [2002] EWCA Civ 76 in which Hale LJ 

put forward some practical propositions 

numbered 15 and 16. Proposition 15 

states:  

 

‘Where the harm suffered has more than 

one cause, the employer should only pay 

for that proportion of the harm suffered 

which is attributable to his wrongdoing, 

unless the harm is truly indivisible. It is for the 

defendant to raise the question of 

apportionment…’  

 

Proposition 16 states:  

 

‘The assessment of damages will take 

account of any pre-existing disorder or 

vulnerability and of the chance that the 

claimant would have succumbed to a 

stress related disorder in any event’.  

 

Underhill LJ was quick to point out the 

distinction to be made between these two 

points, he stated at para 62;  

 

‘The distinction between propositions 15 

and 16 needs to be appreciated. 

Proposition 15 is applicable to cases where 

the injury in question is regarded as having 

multiple causes, one or more of which are, 

or are attributable to, the wrongful acts of 

the employer but one or more of which are 

not. Proposition 16 applies where the 

claimant has a pre-existing vulnerability 

which is not treated as a cause in itself but 

which might have led to a similar injury (for 

which the employer would not have been 

responsible) even if the wrong had not 

been committed. At the level of deep 

theory the distinction between pre-existing 

vulnerability and concurrent cause may 

be debatable, and even if it is legitimate it 

may be difficult to apply in particular 

cases. There may also be cases where 

both propositions are in play. It may in 

many or most cases not be necessary for a 

court or tribunal to worry too much about 

where exactly to draw the line. Both 

propositions are tools which enable a 

tribunal to avoid overcompensation in 

these difficult cases. Nevertheless they are 

clearly treated as conceptually distinct’.  

 

The comments in relation to apportionment 

and quantification in Hatton were never 

applied by the Court in that case, and on 

appeal to the House of Lords, whilst they 

described this part of the judgment as ‘a 

valuable contribution to the development 

of the law’, they had heard no argument 

on this section and so expressed no view 

on it.  

 

The approach in Hatton was subsequently 

criticised by Smith LJ in Dickens v O2 Plc 

[2008] EWCA Civ 1144 where it was said:  

 

‘I respectfully wish (obiter) to express my 

doubts as to the correctness of Hale LJ's 

approach to apportionment. My 

provisional view (given without the benefit 

of argument) is that, in a case which has 

had to be decided on the basis that the 

tort has made a material contribution but it 

is not scientifically possible to say how 

much that contribution is (apart from the 

assessment that it was more than de 

minimis) and where the injury to which that 

has led is indivisible, it will be inappropriate 

simply to apportion the damages across 

the board. It may well be appropriate to 

bear in mind that the Claimant was 

psychiatrically vulnerable and might have 

suffered a breakdown at some time in the 

future even without the tort. There may then 

be a reduction in some heads of damage 

for future risks of non-tortious loss. But my 

provisional view is that there should not be 

any rule that the judge should apportion 

the damages across the board merely 

because one non-tortious cause has been 

in play’.  

 

This was supported by Sedley LJ in Dickens 

who stated at para 53: 

 

‘Like [Smith LJ], I am troubled by the shared 

assumption about the appropriateness of 

apportionment on which the case has  

proceeded. While the law does not expect 

tortfeasors to pay for damage that they 

have not caused, it regards them as having 

caused damage to which they have 

materially contributed. Such damage may 

be limited in its arithmetical purchase where 

one can quantify the possibility that it would 

have occurred sooner or later in any event; 

but that is quite different from apportioning 

the damage itself between tortious and 

non-tortious causes. The latter may become 

admissible where the aetiology of the injury 

makes it truly divisible, but that is not this 

case’.  

 

Smith LJ added to these comments when 

giving the Munkman lecture in Leeds in 

2008 (subsequently published as an article 

in the Journal of Personal Injury Law 2009), 

where she said:  

 

‘I do not think that one can apportion 

damages for psychiatric injury. It seems to 

me that it is par excellence an indivisible 

injury. As a rule, the claimant will have 

cracked up quite suddenly; tipped over 

from being under stress into being ill. The 

claimant will almost always have a 

vulnerable personality. But a defendant 

must take the claimant as he finds him, 

eggshell skull or vulnerable personality 

included. So having a vulnerable 

personality should not result in any 

reduction in damages’.  

 

As we outlined above, the comments in 

Hatton are not binding in this area, however, 

the approach adopted by Hale LJ in that 

case was still preferred by Underhill LJ in the 

present claim. He addressed the comments 

of Smith LJ and Sedley LJ at para 70 in which 

he stated:  

 

‘I too believe that, to the extent that there is 

a difference between the views expressed 

by Smith and Sedley LJ in Dickins (and by 

Smith LJ in her article) and the propositions 

enunciated in Hatton, we should follow the 

latter; and I would therefore endorse what 

Keith J said in Thaine. Strictly, as Smith LJ 

pointed out, Hatton is not binding so far as 

concerns these issues. Nevertheless, it 

represents the considered, and fully 

reasoned, opinion of the Court in what was 

intended to be a decision giving guidance 

for the future in cases of psychiatric injury 

caused by the wrongdoing of an employer. 
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Although the Court was concerned with 

common law causes of action rather than 

the statutory tort of discrimination, that 

difference has no bearing on the question 

of principle. I would therefore accept the 

propositions relevant to this appeal unless 

I were satisfied that they were wrong. That 

is not the case. On the contrary, they seem 

to me consistent with principle and to 

follow the approach of the Court in 

Rahman, which is binding on us’.  

 

He went on at para 71:  

 

‘What is therefore required in any case of 

this character is that the tribunal should try 

to identify a rational basis on which the 

harm suffered can be apportioned 

between a part caused by the employer’s 

wrong and a part which is not so caused. I 

would emphasis, because the distinction is 

easily overlooked, that the exercise is 

concerned not with the divisibility of the 

causative contribution but with the 

divisibility of the harm. In other words, the 

question is whether the tribunal can 

identify, however, broadly, a particular 

part of the suffering which is due to the 

wrong; not whether it can assess the 

degree to which the wrong caused the 

harm’.   

 

Underhill LJ said that based on Rahman 

and Hatton, even where the claimant 

‘cracked up’ quite suddenly, the tribunal 

should seek to find a rational basis for 

distinguishing between a part of the illness 

which is due to the employer’s wrong and 

a part which is due to other causes. 

Whether this is possible will depend on the 

facts and the evidence of the case. If there 

is no such rational basis then the injury will 

be ‘truly indivisible’ and the defendant will 

be responsible to compensate for the 

entire injury.  

 

Underhill LJ clarified that if the claimant has 

a vulnerable personality, a discount may 

be required in accordance with principle 

16 in Hatton.  

 

Turning to the decision of the EAT, the Court 

of Appeal concluded that whilst its 

reasoning on the divisibility issue was 

compressed and particular passages were 

not clear, following the acceptance that it 

was the Dent comment that ‘pushed the 

the offer was rejected. Proceedings were 

then issued on 18 September 2014.  

 

On 10 October 2014, the defendant made 

a Part 36 offer for £1,800, subject to liability 

being established and on the basis of a 

50/50 split on liability. The claimant rejected 

this offer on the basis that she did not 

consider herself responsible in any way.  

 

On 11 November 2014, the claimant made 

her second part 36 offer in the sum of 

£1,500. The offer letter expressly set out that: 

 

‘The offer is intended to have the 

consequences of Part 36 of the Civil 

Procedure Rules.   If accepted within a 

period of 21 days from the date of receipt 

of this letter, then such acceptance is on the 

basis that your client will be liable for our 

Client’s costs in accordance with CPR 

36.10… Part 36.14 provides for costs to be 

awarded on the Indemnity Basis together 

with enhanced interest following Judgment’.  

 

This offer was rejected in January 2015. 

Subsequent to this, witness evidence was 

exchanged and the claimant wrote to the 

defendant on 9 March 2016, pointing out 

that the evidence showed that the 

defendant was in the incorrect lane for her 

direction of travel and as such put to the 

defendant:  

 

‘…we invite you to reconsider our offer of the 

11
th
 November 2014 and remind you that in 

the event that our client equals or betters 

her part 36 offer at Trial, indemnity costs will 

be sought following the recent decision in 

Broadhurst (discussed below)’.  

 

Following several discussions, the 

defendant sent a letter to the claimant on 

20 May 2016 which confirmed an offer of 

£1,000 inclusive of interest. The letter stated: 

 

‘Take notice the Defendant offers to settle 

the claim pursuant to Section 1 of Part 36 of 

the Civil Procedure Rules and this offer is 

intended to have the consequences 

attached to the same.  If the offer is 

accepted within 21 days of service of this 

notice the Defendant will be liable for the 

Claimant’s costs in accordance with Rule 

36.13 of the Civil Procedure Rules’. 

 

The claimant rejected this offer and made  

claimant over the edge’ and she had not 

been suffering from an illness up to that 

point, they were entitled to reject a basis 

for apportionment based on aggravation 

of a pre-existing injury. As such, the Court 

of Appeal rejected the defendant’s 

appeal and they were ordered to pay the 

entirety of the compensation owed to the 

claimant for the whole of the injury.   

 

The full judgment can be accessed here.  

 

Late Acceptance of 

Part 36 Offer and Fixed 

Costs: Hislop v Perde 

(County Court at 

Central London) 

 

We reported in edition 125 on a spate of 

conflicting decisions on whether a party 

who beats a part 36 offer in a case where 

fixed fees apply is eligible for indemnity 

costs as well.  

 

This week we consider the similar issue 

where a Claimant’s part 36 offer is 

accepted out of time and where the claim 

is subject to the fixed costs regime of CPR 

45. In the case of Hislop, the claimant 

appealed against the first instance 

decision of Deputy District Judge Lenon 

QC, refusing the claimant’s application for 

indemnity costs and allowing the relevant 

fixed costs down to the date of 

acceptance, three days before trial.  

 

Background 

 

The substantive claim in this case arose 

from a road traffic accident which 

occurred on 17 December 2013. The 

claimant brought a claim for damages for 

personal injury on 7 April 2014, initially 

commenced under the Pre-Action Protocol 

for Low Value Personal Injury Claims in 

Road Traffic Accidents (PAP).  

 

The defendant did not respond in respect 

of liability and so the claim was removed 

from PAP in May 2014. In July 2014, the 

claimant made her first Part 36 offer in the 

sum of £2,100. The defendant responded 

by saying that liability was in issue and that 

 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1188.html
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Appeal  

 

PRESUMPTION 

 

HHJ Walden Smith, agreed that the 

application of indemnity costs in such a 

scenario is subject to judicial discretion. At 

para 37 he held: 

 

‘In my judgment, CPR 36.10 makes clear 

that if the offer is accepted within the 

relevant period then, within the fixed costs 

regime, fixed costs will be awarded; if 

accepted outside the relevant period then 

costs will be fixed within the relevant period 

and the court will make an order as to costs 

if those costs are not agreed between the 

parties and the “offeree [either claimant or 

defendant] will be liable for the offeror’s 

costs [either defendant of claimant] for the 

period from the expiry of the relevant period 

until date of acceptance”. Whether those 

costs are standard or indemnity is a matter 

for the discretion of the judge’.  

 

He rejected the notion that there was a 

presumption in favour of costs being on the 

standard or indemnity basis, pointing out 

that the CPRC would have been aware of 

the potential for such a scenario and could 

easily have given specific guidance on the 

matter, instead they remained silent on the 

issue, so as to give the deciding judge a 

wide discretion.  

 

CAN COSTS BE ASSESSED ON THE INDEMNITY 

BASIS? 

 

The costs consequences of the acceptance 

of a part 36 offer are set out in CPR 36.10, 

of particular relevance here is CPR 36.10 (4) 

which states:  

 

‘(4) Where –  

(a) A Part 36 offer that was made 

less than 21 days before the 

start of the trial is accepted; or; 

(b) A Part 36 offer is accepted 

after expiry of the relevant 

period, if the parties do not 

agree liability for costs, the 

court will make an order as to 

costs. 

(5) Where paragraph 4(b) applies, unless 

the court orders otherwise –  

a) the claimant will be entitled to 

the costs of the proceedings  

clear that they intended to proceed to trial. 

Shortly before the trial, the defendant then 

wrote to the claimant stating: 

 

‘We confirm that the Defendant accepts 

the Claimant’s Part 36 offer to settle her 

claim in the total sum of £1,500 made on 

11 November 2014’.   

 

The claimant responded to this 

acceptance stating, ‘the offer is accepted 

on the condition that you accept 

responsibility for our costs and 

disbursements to be calculated on the 

fixed recoverable costs and indemnity 

costs basis…’ 

 

Those costs amounted to £2,372 with 

respect to fixed recoverable costs up to the 

expiry of the part 36 offer made on 11 

November 2014 (namely 2 December 

2014) and £5,534 from 4 December 2014 

until the conclusion of the claim, a total 

costs bill of £7,906.  

 

First Instance Decision  

 

At first instance, DDJ Lenon QC found that 

by accepting the offer at the very late 

stage before trial, the defendant had 

avoided the application of indemnity costs 

and other penalties that Part 36 provides.  

 

The DDJ referred to CPR 36.13(4)(b) 

providing that where a part 36 offer is 

accepted after expiry of the relevant 

period, the liability of the costs must be 

determined by the court and that there is 

no guidance in the rule itself as to the basis 

on which the court’s discretion is to be 

exercised.   He held it to be an apparently 

unfettered discretion and referred to the 

commentary on the rule stating that ‘there 

is no presumption that the court would 

order a late accepting party to pay the 

other’s costs on the indemnity basis so it is 

the standard basis unless there are some 

special factors.   An authority for that bit of 

commentary is the decision of Mr Justice 

Coulson in Fitzpatrick Contractors v Tyco 

Fire and Integrated Solutions [2009] EWHC 

274.’ 

 

DDJ Lenon QC proceeded to say that the 

starting point from both parties’ 

perspectives is that in order to justify 

 

indemnity costs it has to be shown that 

there is something out of the norm in the 

way that the case has been conducted by 

the party against whom indemnity costs 

are sought.   

 

The claimant argued that the fact that no 

explanation was given for the defendant’s 

sudden change of heart towards the 

original Part 36 offer and this took the case 

out of the norm and justified an order for 

indemnity costs. The defendant explained 

the late change of heart on the basis that 

it was close to trial and that it was a serious 

taxing ordeal for the defendant to go 

through.  Counsel for the claimant pointed 

out that was no explanation as the nature 

of the trial and the fact that litigation could 

be an ordeal was obvious from the outset. 

 

The DDJ rejected the claimant’s argument 

that there was a particular standout point 

which brought this case out of the norm so 

as to justify the application of indemnity 

costs against the defendant. As such, the 

claimant was liable for the additional 

costs, thereby wiping out the damages she 

had recovered.  

 

However, the claimant appealed and 

argued that as a result of the defendant’s 

acceptance just days before the trial, she 

incurred substantial costs in preparation 

and that those costs would not have been 

incurred had the defendant accepted the 

offer within the relevant period of the offer.  

 

She submitted on appeal that the outcome 

of the first instance decision offends 

against fairness and encourages parties to 

delay in settling matters as the 

consequences of delaying until the eve of 

trial is to load the costs upon the claimant 

who is likely to have a conditional fee 

arrangement that results in there being a 

higher success fee closer to trial which will 

reduce the damages in fact recovered.    

The Defendant who waits until the last 

moment to accept the Claimant’s part 36 

offer can accept out of time knowing that 

it will only be liable for a proportionate 

contribution towards the Claimant’s costs. 
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up to the date on which the 

relevant period expired; and  

(b) the offeree will be liable for the 

offeror’s costs for the period 

from the date of expiry of the 

relevant period to the date of 

acceptance’.  

 

Also of relevance is CPR 36.10A, relating to 

costs consequences of acceptance of a 

Part 36 offer where fixed fees apply and the 

claim no longer continues under the RTA or 

EL/PL Protocol. . This states:  

 

‘(4) Subject to paragraphs (5), (5A) and (5B), 

where a defendant’s Part 36 offer is 

accepted after the relevant period—  

a) the claimant will be entitled to 

the fixed costs in Table 6B, 

Table 6C or Table 6D in Section 

IIIA of Part 45 for the stage 

applicable at the date on 

which the relevant period 

expired; and  

b) the claimant will be liable for 

the defendant’s costs for the 

period from the date of expiry 

of the relevant period to the 

date of acceptance.  

 

(5) Subject to paragraphs (5A) and (5B), 

where the claimant accepts the 

defendant’s Protocol offer after the date on 

which the claim leaves the Protocol—  

a) the claimant will be entitled to 

the applicable Stage 1 and 

Stage 2 fixed costs in Table 6 

or Table 6A in Section III of Part 

45; and  

b) the claimant will be liable for 

the defendant’s costs from the 

date on which the Protocol 

offer is deemed to be made to 

the date of acceptance’. 

 

The claimant relied on the decision in 

Broadhurst v Tan which dealt with the point 

of construction arising from the apparent 

tension between the rules fixing costs in most 

lower value personal injury cases pursuant 

to section IIIA of Part 45 of the CPR and the 

provisions in Part 36.14 which specifically 

apply to such claims where judgment has 

been entered. In this claim it was held:  

 

‘The effect of rules 36.14 and 36.14A when 

read together is that, where a claimant  

 

makes a successful part 36 offer, he is 

entitled to costs assessed on the indemnity 

basis.  Thus, rule 36.14 is modified only to the 

extent stated by 36.14A.  Since rule 36.14(3) 

has not been modified by rule 36.14A, it 

continues to have full force and 

effect…Where a claimant makes a 

successful Part 36 offer in a section IIIA case, 

he will be awarded fixed costs to the last 

staging point provided by rule 45.29C and 

Table 6B.  He will then be awarded costs to 

be assessed on the indemnity basis in 

addition from the date that the offer became 

effective’. 

 

Rules 36.14 and 36.14A can be compared 

with 36.10 and 36.10A. As such, HHJ Walden 

Smith followed the interpretation in 

Broadhurst and held: 

 

‘He contends, and I agree with this, that the 

rule in CPR 36.10(4) was not modified or dealt 

with by CPR 36.10A and that the rule must 

therefore continue to apply.   As a 

consequence of that finding, I also find that 

“unless the court finds otherwise” the 

claimant will be entitled to the costs of the 

proceedings up to the date on which the 

relevant period expired; and the offeree will 

be liable for the offeror’s costs for the period 

from the date of expiry of the relevant period 

to the date of acceptance. I further agree 

with the submission that CPR 36.10A limits the 

application of fixed costs to where a Part 36 

offer is accepted in time or where the 

Claimant accepts the Defendant’s Part 36 

offer and abandons the remainder of the 

claim or where the Defendant’s Part 36 offer 

is accepted late (CPR 36.10A(2) and (3)).  

There is no such imposition of fixed costs for 

the period from the date of expiry of the 

relevant period to the date of acceptance, 

being the period of the Defendant delaying 

in accepting the Claimant’s part 36 offer.   

The Claimant is entitled to assessed costs – 

either on the standard or indemnity basis.   

There is no presumption for costs to be 

awarded on the indemnity basis where a 

Claimant’s offer has been accepted prior to 

trial albeit shortly before the trial. That 

presumption is reserved for when the 

Claimant obtains a judgment which is at least 

as advantageous to the claimant as the 

proposals contained in the Claimant’s part 

36 offer.  That is not this case.’ 

 

As such it is clear that whilst there is no 

 

presumption, in the scenario when a 

defendant does not accept the claimant’s 

Part 36 offer until a very late stage and just 

before trial that indemnity costs will apply.  

 

So when will costs be assessed on the 

indemnity basis? 

 

THE TEST  

 

It was agreed that the appropriate test for 

whether costs should be awarded on an 

indemnity basis is whether conduct has 

been ‘out of the norm’ as per Excelsior 

Commercial & Industrial Holdings v Salisbury 

Hammer Aspden & Johnson [2002] CP Rep 

67.  

 

The claimant contends that ‘it would be 

intolerable’ for the court to conclude that 

the conduct of the Defendant in this matter, 

waiting 19 months before accepting the 

offer and then accepting that offer a matter 

of days before the trial, is not ‘out of the 

norm’ in a post Mitchell/Denton world.   

 

The defendant on the other hand argued 

that a party who settles a claim, albeit 

shortly before trial, should not be 

discouraged from doing so by the 

imposition of costs on an indemnity basis.  

HHJ Walden Smith held that whether 

conduct has been ‘out of the norm’ is a 

matter for the discretion of the judge of first 

instance.  

 

So did DDJ Lenon QC apply the correct test 

at first instance? 

 

In considering this question, HHJ Walden 

Smith noted at para 51: 

 

‘While DDJ Lenon QC did not consider 

assessing the costs, he did consider the 

issues as to whether this was a case in which 

indemnity costs should be awarded… The 

DDJ went on to say that he was not satisfied 

that this was a case which was “out of the 

norm” and he accepted the submission that 

in order for there to be an order for 

indemnity costs there had to be a “standout 

point” that can quickly be drawn to the 

court’s attention and which makes it obvious 

that the case has been conducted 

abnormally and that, exceptionally, an 

indemnity costs order is justified’.  
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He went on at para 53:  

 

‘While I accept that the DDJ was wrong to 

suggest that in order for indemnity costs to 

be awarded there needs to be a standout 

point, he did properly consider whether this 

was a case where he felt, on the evidence 

before him, that it was out of the norm such 

that an order for costs assessed on an 

indemnity basis was appropriate’.  

 

As such the Judge held that the conclusion 

reached by DDJ Lenon QC, that this was not 

a case where indemnity costs ought to be 

awarded, was a conclusion which could 

properly be said to be outside a proper 

exercise of discretion.   However, he was 

wrong to conclude that the order for costs 

ought to have been fixed throughout.  

 

As such it was concluded that:  

- In a fixed costs case the 

appropriate order for costs in a 

case where a Part 36 offer has 

been accepted outside the 

relevant period, is fixed costs until 

the end of the relevant period and 

assessed costs thereafter until date 

of acceptance. 

- Whether those costs are assessed 

on the standard or the indemnity 

basis is a matter for determination 

of the Judge exercising his 

discretion judicially.   

- There is no presumption for either 

standard or indemnity costs, but 

the Judge in determining that 

assessment in accordance with the 

provisions of CPR 44 must apply the 

correct legal test and take into 

account relevant matters, while 

disregarding the irrelevant. 

 

The full judgment can be accessed here.
46

  

 

Late Filing of Defence: 

ADVA Optical 

Networking Limited v 

Optron Holding Limited 

[2017] EWHC 1813 (TCC)   

 

As promised in a prior case management 

conference, on 21 July 2017, Mr Justice  

 

Coulson handed down judgment in the case of ADVA Optical Networking Limited v Optron 

Holding Limited [2017] EWHC 1813 (TCC), in which a defendant was relieved from sanctions 

for failing to file a defence within 14 days of particulars being served on them, as prescribed 

by the CPR, and granted an extension of time for belated defence filing. 

 

This action concerned the supply of allegedly defective cables to BT by ADVA, which 

resulted in financial settlement between the parties. Subsequent litigation followed, leading 

to the present case, whereby the settlement burden was passed along the supply chain, 

from AVDA to Optron, then to Rotronic and finally to A One Distribution.  

 

Given that A One refused to be a party to a Standstill Agreement in July 2016, on 10 March 

2017, Rotronic entered separate proceedings, serving their particulars of claim on A One. 

Acknowledgment of service or a defence should have been served by 24 March, a fortnight 

later, but the first correspondence, acknowledging the existence of the claim brought 

against them, arrived by way of a letter, on 16 June. 

 

A One’s further omissions included: 

 

‘... (b) Failing to respond to the invitation to agree to an extension of time for the service of 

the Particulars of Claim in October 2016, thereby forcing Rotronic to make an application; 

 

(c) Failing to respond to the invitations to agree to consolidate the two sets of proceedings 

in February and March 2017, thereby forcing Rotronic to make a further application; 

 

(d) Failing to respond to the letter of 11 May 2017, which amongst other things, notified A 

One that Master McCloud had ordered them to pay the costs of the unnecessary 

application to consolidate the proceedings; 

 

(e) Ignoring the letters of 10 and 25 May 2017, noted at paragraph 6 above; 

 

(f) Failing to take any part in the proceedings until Taylor’s letter of 16 June 2017’. 

 

In order to prevent the consequences of a default judgment in favour of Rotronic, which 

had not yet been ordered, on 23 June, A One made an application for relief from sanctions, 

and/or an extension of time to serve their defence. 

 

Coulson J reasoned, at paragraph 11, on the grounds of the application, that: 

 

‘The correct approach is that a retrospective application for an extension of time to serve 

or file a document should be dealt with on the same principles as a claim for relief from 

sanctions: see R (Hysaj) v Secretary of State for the Home Department [2015] 1 WLR 2472’. 

 

 

 

 

 

 

http://www.civillitigationbrief.com/2017/08/09/costs-after-part-36-offer-fixed-costs-assessed-costs-or-indemnity-costs-circuit-judge-decision/
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As the claimant accepted that the defendant had a realistic prospect of successfully 

defending the claim, CPR 13.3(1)(a) was satisfied, so the application was only subject to the 

3-stage test identified in Denton and Others v T H White Limited [2014] 1 WLR 3926. 

 

 

 

(1) SERIOUS AND SIGNIFICANT BREACH? 

 

At paragraph 15, Coulson J stated: 

 

‘In my view, A One’s failure to comply with the rules was serious. Because A One had refused 

to be party to a Standstill Agreement, Rotronic had had to issue separate proceedings 

against them. A One then ignored those proceedings, and the Particulars of Claim with 

which they had been served. Instead of serving a defence at the end of March 2017, they 

did not provide their draft defence for another three months’. 

 

(2) GOOD REASON FOR BREACH? 

 

‘In my view, there was no good reason for this serious breach of the rules’. 

 

It was submitted that ‘A One did not understand the meaning and effect of the documents 

with which they had been served and that they could be “forgiven for assuming that 

something further was to happen before it was required to respond to the Particulars”?’, 

however, the judge came to the decision that this was ‘a thoroughly bad point’, at 

paragraph 17: 

 

‘There was nothing complicated about the principal document which was provided to A 

One by Rotronic’s solicitors on 10 March 2017. The fact that it was called “Particulars of the 

Third Party’s Additional Claim Against the Fourth Party” could hardly have been a source of 

confusion, because Rotronic and A One were expressly named as the third and fourth 

parties respectively. The fact that A One were also provided with documents in the main 

proceedings, including Rotronic’s defence to Optron’s claim, was nothing to the point’. 

 

(3) ALL THE CIRUMSTANCES SURROUNDING THE BREACH? 

 

Although Mr Justice Coulson surmised that the overall conduct of A One had been ‘very 

poor’, after having balanced the negative assessment against 2 factors in A One’s favour, 

he decided to grant relief from sanctions.  

 

Firstly, he applied the authority of Moore-Bick LJ in Altomart Limited v Salford Estates (No. 2) 

Limited) [2014] EWCA Civ 1408, which permitted relief from sanctions, since ‘non-trivial’ 

delay, despite being considerable in length, had ‘little, if any, effect on the course of the 

proceedings. 

 

In ADVA, the relevant period of delay was a significant amount of time (three months). 

Nevertheless, at paragraphs 21 to 22, the judge explained that: 

 

‘In the claim brought by ADVA, various 

amendments were made to the pleadings, 

which therefore have only just closed. In the 

Rotronic action, if A One was allowed to 

defend the claim then, save for a potential 

reply from Rotronic, the pleadings are also 

closed. Beyond that, the actions are at a 

relatively early stage. Disclosure has not yet 

taken place; indeed, I made specific orders 

in relation to disclosure at the hearing on 14 

July 2017. In addition, at the same hearing, 

I gave directions leading up to the trial in 

April 2018. I consolidated the two sets of 

proceedings and ordered that they should 

be case managed together. 

 

Thus, if I grant A One relief from sanctions, 

their default, serious though it has been, will 

not have caused any delay to the 

proceedings as a whole. Aside from the 

costs of the aborted CMC, which I have 

ordered A One to pay, A One’s default has 

given rise to no additional costs, and a 

minimal waste of judicial and court 

resources. For these reasons, the 

significance of their default should be 

regarded as minor.’ 

 

Secondly, the defendant argued that it 

would be ‘very unsatisfactory in a case of 

this kind for there to be a contingent 

judgment in default’, because ‘the default 

judgment which they would obtain would 

be contrary to their primary position up the 

supply chain’. 

 

At paragraph 23, the judge described 

Rotronic’s primary position as ‘a complete 

denial of liability’:  

 

‘Thus, any judgment in default entered 

against A One (if relief from sanctions is not 

granted) would be a contingent judgment 

only, and would only become relevant if 

Rotronic’s defence was rejected’. 

 

Held, at paragraph 27: 

 

‘Accordingly, having considered all the 

circumstances of the case, I find that, 

although A One’s breach was serious, and 

although there was no good reason for it, 

the breach did not have a significant effect 

on the course of these proceedings as a 

whole. On the particular facts of this case, I 

am uneasy about allowing judgment in 

default on a contingent basis. I also  
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conclude that, even if I refused relief, the issues which would continue to involve A One would be so similar to those which would arise if I 

granted relief, it would be artificial not to grant relief from sanctions. Thus, this is one of those (relatively rare) cases of serious default in 

which it is appropriate to grant relief from sanctions’. 

 

The full judgment can be accessed here.  

 

Reasonable and Proportionate Recovery of Premiums: Mitchell v Gilling-Smith 

[2017] EWHC B18 (Costs) 

 

On 6 June 2017, Master Leonard heard the case of Mitchell v Gilling-Smith [2017] EWHC B18 (Costs) and, on 21 August, handed down 

judgment, approving the recovery of a £10,000 ATE premium, incurred by the claimant solicitor, on the basis that it was both reasonable 

and proportionate. 

 

Proceedings were issued by the claimant, as a result of negligent medical treatment of an ovarian endometrioma, suffering a severe 

abdominal infection, abdominal bleeding, pelvic inflammation, and (following further surgery) an incisional hernia. Settlement was agreed 

at £200,000.  

 

Issues, however, arose in this case, by consequence of the claimant’s entry into a conditional fee arrangement with their sol icitors, who 

also recommended the purchase of an ATE insurance policy, in July 2014, providing cover up to £100,000. The ATE premium totalled 

£13,500, split up into £10,000 for medical experts’ reports, and £3,500 for other disbursements and opponents’ legal costs. 

 

After April 2013, ATE premiums incurred are irrecoverable under costs orders, unless the claimant can satisfy the provisions found within 

under section 58C of the Courts and Legal Services Act 1990 and Regulation 3 of the Recovery of Costs Insurance Premiums in Clinical 

Negligence Proceedings (No 2) Regulations 2013: 

 

 

 

 

 

 

 

http://www.bailii.org/ew/cases/EWHC/TCC/2017/1813.html
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In this instance, the claimant solicitor instructed Professor Cheong, a consultant in 

gynaecology and obstetrics, to conduct an initial report, which stated that the treatment 

received by the Claimant had not been to an adequate standard. Further, Condition and 

Prognosis reports were subsequently received from both Professor Cheong and also Mr 

Smith, a consultant colorectal and general surgeon. 

 

In the claimant’s bill of costs, the defendant argued that it only included one fee for 

Professor Cheong for reporting on liability, totalling just £1,750. 

 

Given the claimant sought to recover the premium of £10,000, the defendant stood in 

staunch opposition, submitting that, even though the conditions under the regulatory 

exceptions were met, there was ‘very real doubt’ that the premium was both ‘reasonably 

incurred’ and ‘reasonable in amount’ 

 

Assessing proportionality, firstly, at the High Court, Master Leonard applied the relevant 

test, for post-March 2013 proceedings, located in CPR 44.3(5), as follows:   

 

 

 

Held, at paragraph 57: 

 

‘... my conclusion is that even assuming that it stands to be considered in isolation, an ATE 

premium of £10,000 could not be characterised as disproportionate in the context of a 

Clinical Negligence claim that settled, in the circumstances I described above, for 

£200,000’. 

 

Subsequently, turning to the question of whether the premium was reasonably occurred, 

the costs judge reasoned, at paragraph 58: 

 

 ‘I do not accept the assertion in the Points of Dispute that “the risks being insured against 

are…controlled entirely by the solicitor (for it is the solicitor who decides if or when to instruct 

an expert to prepare a report)”. Any requirement for independent medical evidence is 

dictated by the needs of the case, not by the whim of the conducting solicitor. It is not 

suggested, nor could it realistically be suggested, that it was not necessary to obtain 

independent medical evidence in this case’. 

 

He went on to say, at paragraph 67: 

 

‘The proposition that it is incumbent upon a claimant to refrain from taking out ATE 

insurance until some undefined point at which the level of risk to be insured has become 

entirely clear, seems to me rather to miss the point of taking out insurance at all’. 

 

Finally, on assessment of the defendant’s argument that the premium sought was 

unreasonably incurred, in paragraphs 84 and 85, Master Leonard opined: 

 

‘... it seems to me that the Defendant has failed to discharge the evidential burden 

identified in Kris Motor Spares, or to give me the sort of good reason for disallowing all or 

part of the ATE premium contemplated by Langstaff J in Pollard. I am, rather, invited on 

little or no relevant evidence, to conclude 

that some element of doubt has been 

established and to reduce or disallow the 

premium on the basis that it seems, in broad 

terms, to be too high. That seems to me to 

be precisely the approach against which 

Langstaff J warned. 

 

For those reasons, the challenge to the ATE 

premium fails and it is allowed in full’. 

 

The full judgment can be accessed here. 

 

Jackson Rebukes 

Claimant Solicitors: 

Graham Thomas v Hugh 

James Ford Simey 

Solicitors [2017] EWCA 

Civ 1303 

 

On 27 July 2017 in the case of Graham 

Thomas v Hugh James Ford Simey Solicitors 

[2017] EWCA Civ 1303 the Court of Appeal 

dismissed a professional negligence claim 

arising from settlement of a vibration white 

finger claim made in accordance with the 

compensation scheme established by the 

Department for Trade and Industry which 

assumed responsibility for the liabilities of 

the National Coal Board (NCB).  

 

The claimant, who had been employed as 

a miner with the NCB for 17 years, instructed 

Hugh James Ford Simey solicitors to pursue 

a claim for vibration white finger under the 

scheme. In January 2001 he successfully 

recovered £10.482 in general damages 

under the scheme. 

 

7 years later, Mellor Hargreaves, the law firm 

which entered into administration this 

summer, posted an advert, purporting that: 

 

‘Thousands of ex miners have had … VWF 

claims settled for much less than they should 

have received’. 

 

Subsequently, Mr Thomas ‘turned his head’ 

to bring professional negligence 

proceedings against Hugh James Ford 

Simey. This change of heart was induced by 

Mellor Hargreaves, who advised the  

http://www.bailii.org/ew/cases/EWHC/Costs/2017/B18.html
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claimant that they could have recovered 

an extra £16,654 in respect of ‘special 

damages’, e.g. for decorating, DIY and 

gardening.  

 

At first instance, before Mr Recorder 

Cameron, in January 2016, the claim was 

dismissed. The Recorder deemed the 

claimant to be an ‘unreliable witness’ and 

surmised that the influence of Mellor 

Hargreaves ‘bred a sense of grievance such 

that … [Mr Thomas was] … prepared to 

advance incorrect assertions’. At 

paragraph 47 of the Recorder’s judgment, 

he concluded: 

 

‘I do not think it is – or ought to be – the role 

of a solicitor to tempt his or her client with 

‘astronomical’ sums once it appears to have 

become apparent that a claim for such 

sums is not practicable’. 

 

On appeal, at the Court of Appeal, the 

claimant argued that the valuation of his 

claim was too low and there was a failure to 

probe, in more detail, the opportunity to 

seek a special damages claim.. By contrast, 

the defendant maintained that it had 

supplied the claimant with proper advice.  

 

Identifying the key issue at the centre of the 

action, Jackson LJ stated, at paragraph 34: 

 

‘The question is not how far a solicitor should 

travel beyond the confines of the retainer. 

The question is whether the solicitor should 

fulfil the original retainer, in circumstances 

where the client has closed down one 

avenue of enquiry. As Henderson LJ 

observed during argument, the issue 

concerns client autonomy’. 

 

Firstly, the judge acknowledged the 

claimant as ‘an intelligent and articulate 

man. He knew his own mind’.  

 

Under the retainer, the defendant was 

required to advise the claimant about the 

possible claims for general or special 

damages and pursue such claims as were 

appropriate. Nevertheless, Jackson LJ 

perceived that ‘He decided not to pursue a 

claim for special damages and he so 

instructed his solicitors’. 

 

He went on to say, at paragraph 42: 

 

‘In my view, if a client instructs his solicitor 

that he does not wish to pursue a particular 

head of claim and that he does not have 

evidence to support it, the solicitor is not 

necessarily under a duty to challenge that 

decision or to try to change the client’s 

mind’. 

 

At paragraph 43 of his judgment, Jackson 

LJ stated ‘a sensible limit upon what we can 

expect solicitors to do in such cases’. 

Consequently, his lordship recognised that 

the correct test for determining the conduct 

of Hugh James Ford Simey was established 

at paragraph 49 of Lord Justice Tomlinson’s 

judgment in Procter v Raleys Solicitors [2015] 

EWCA Civ 400, as follows: 

 

‘This court has, therefore, already 

recognised the need to adopt a realistic 

standard when assessing the performance 

of solicitors conducting litigation under a 

high volume, low cost commoditised 

scheme. Such schemes may be the only 

practicable way of facilitating access to 

justice in such cases at proportionate costs. 

Therefore, no-one should belittle those 

schemes. The solicitors must still exercise 

reasonable skill and care in advising clients 

and pursuing claims. But the solicitors 

cannot be expected to turn over every 

stone and to pursue avenues of enquiry 

which the client has closed down’. 

 

Thomas was distinguished from the earlier 

decision in Procter, on the basis that the 

solicitors, in this instance, took the trouble to 

meet its client. At the meeting, the 

defendant ascertained that there was a 

lack of supportive evidence, besides which, 

the claimant ‘was not too bothered at all’ 

about pursuing a claim for special 

damages. Hence, Jackson LJ reasoned, at 

paragraph 40: 

 

‘… it is not the role of a solicitor to tempt the 

client by referring to large sums, once it is 

clear that supporting evidence for a claim 

is not available’. 

 

The Court of Appeal held that Hugh James 

Ford Simey was not in breach of its duty 

owed to the claimant and the appeal was 

dismissed.  

 

Providing a contextual summary of the 

outcomes of Thomas, Jackson LJ remarked,  

 

at paragraphs 50 to 52: 

 

‘… I express some regret that the claim was 

ever brought. The claimant is undoubtedly 

a man with a hand injury, because he lost a 

finger thirty years ago and he received 

compensation for that. But he probably did 

not and does not have VWF. He has 

recovered £10,482.00 as general damages 

for VWF under the CHA. That is money to 

which the claimant may well have no 

entitlement under the general law of tort. 

That payment was a windfall for the 

claimant. It was acceptable to the DTI on a 

‘swings and roundabouts’ basis. 

 

… the CHA is an efficient low-cost scheme 

which is likely to lead to overcompensation 

in some cases, as it may well have done in 

this case. What is regrettable, however, is 

that a second firm of solicitors then recruited 

the claimant to bring an action against the 

first solicitors in order to ‘top up’ his award. 

 

The civil justice system exists to enable 

injured parties to recover compensation for 

genuine wrongs. It does not exist to service 

artificial claims stirred up by 

advertisements’. 

 

The full judgment can be accessed here.  

 

Immunotherapy 

Assessment Denied: 

David Myall v (1) Ministry 

of Defence (2) Serco Ltd 

[2017] EWHC 1752 (QB) 

 

We previously provided a feature in which 

we discussed a new private treatment 

increasingly seen in living mesothelioma 

claims, known as Keytruda. Keytruda is a 

new immunotherapy drug treatment which 

‘wakes up’ the body’s own immune system 

to fight cancer cells. Keytruda falls within a 

class of immunotherapy drugs known as 

‘checkpoint inhibitors’ which work by 

making cancer tumours more visible to the 

immune system. 

 

In edition 176 we considered the 

effectiveness of immunotherapy treatment 

for mesothelioma and looked at several  

http://www.bailii.org/ew/cases/EWCA/Civ/2017/1303.html
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studies which appeared to show whilst it is unarguable Keytruda has shown promise in treating several cancer types, at this stage there is 

very limited evidence regarding its potential treatment for mesothelioma. Keytruda should be regarded as an experimental therapy for 

mesothelioma, rather than a standard treatment. 

 

This week we report on the High Court decision in David Myall v (1) Ministry of Defence (2) Serco Ltd [2017] EWHC 1752 (QB) in which the 

claimant requested a split trial to allow for the possibility of his being assessed for immunotherapy treatment. The claimant had developed 

mesothelioma as a result of alleged exposure to asbestos from brake pads during employment..  

 

In considering the application, Mrs Justice May stated: 

 

‘As I have already pointed out there is no medical evidence in support of such treatment for the Claimant; in those circumstances I am not 

prepared, on the strength of an unsupported assertion by the Claimant’s solicitor, to order a split trial at this stage’.  

 

Whilst in this instance, the claimant was refused permission to be assessed for suitability for immunotherapy, it was made clear that this was 

because the claimant had failed to put forward sufficient evidence to show that there was a possibility that the treatment would be 

successful in extending the claimant’s life expectancy. This evidence does exist to some extent, as we outlined in edition 176, however, 

this judgment shows that judges will still need some convincing.  

 

Further Guidance on Defective Service: Jones v Chichester Harbour 

Conservancy [2017] EWHC 2270 (QB) 

 

The High Court has recently attempted to clarify rules around service after defendant solicitors argued that Slater and Gordon had failed 

to serve a claim form within the relevant time limits.  

 

The claim concerned injuries sustained by the claimant who at the time was almost 14 years old. The claimant ended up paraplegic as a 

result of falling out of an oak tree she was climbing. The action was brought against the defendant on the basis that the tree was unsafe 

and that she was owed a duty in relation to the state of the tree.  

 

The claim was issued on 1 July 2016 and so the deadline for service was 1 November 2016. On 18 October 2016, the claimant applied to 

extend time for service of the claim form until 17 January 2017. The order was granted and stated:  

 

"1. The date for service of the claim form is extended to 17
th
 January 2017." 

 

The claim form was subsequently emailed to the defendant at 4.27pm on 17 January 2017 and the hard copy was posted by first class 

post on the same day. The hard copy was physically received by the defendant on 18 January 2017. It is noteworthy that the defendant 

had not indicated a willingness to accept service by email.  

 

The defendant made an application on 2 February 2017 in which it sought an order to the effect that service of the claim form was invalid 

and that the court therefore lacked jurisdiction to hear the claim.  

 

Effectively, the issue before the court was the interrelationship between the rules as to the timing of taking the ‘required step’ for service 

under CPR r.7.5 and the operation of the deemed date of service under CPR r.6.14. 

 

The relevant rules state:  

 

CPR 6.14: ‘A claim form served within the United Kingdom in accordance with this Part is deemed to be served on the second business day 

after completion of the relevant step under rule 7.5(1)’.  

 

CPR 7.5: ‘Where the claim form is served within the jurisdiction, the claimant must complete the step required by the following table in 

relation to the particular method chosen, before 12.00 midnight on the calendar day four months after the issue of the claim form’.  
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CPR 7.6(1): ‘The claimant may apply for 

an order extending the period for 

compliance with rule 7.5’.  

 

The defendant contended that the 

effect of the order extending time to 17
th
 

January, was that the required step 

under CPR 7.5 was to be taken on or 

before midnight on Friday 13
th
 January 

2017. This was the latest date the step 

could be carried out in order to ensure 

that the deemed date of service was 

two business days later i.e. Tuesday 17 

January 2017. In this instance the 

defendant said the ‘step’ required by 

r.7.5 was ‘posting, leaving with, 

delivering to or collection by the 

relevant service provider’ for postal or 

DX service, as there was no indication 

that they would accept service by 

email.  

 

The order had fixed the deadline by 

reference to ‘service’ of the claim form 

and not by setting a deadline for the 

latest date by which the required step 

under 7.5 was completed.  

 

The claimant, however, contended that 

the defendant had fundamentally 

misunderstood what a clamant must do 

to serve a claim form within the period 

of its validity. It was submitted that under 

the present rules, all that is required is 

that the claimant must complete the 

step required by 7.5 by midnight on the 

deadline specified. If this is done, then 

the time limit has been complied with 

and service is within time.  

 

In support of this argument, the claimant 

relied upon notes from the White Book at 

6.14.1 of the 2017 edition p273, which 

states:  

 

This arrangement marks a significant 

change from the effect which r7.5 had 

before October 1, 2008. The principal 

objective of the change was to reduce 

the instances in which the deemed date 

of service provisions had the effect of 

rendering service of claim forms out of 

time, with the result that, for the purpose 

of doing justice in individual cases, 

other provisions in the CPR that might be 

conceivably called in aid to rescue the 

claimant's claim … were pressed into 

uses for which they were not designed’. 

 

And at 6.14.3 p274 in that same 

publication: 

 

"… it is important to notice that the question 

whether there has been compliance with 

the time limit fixed by rule 7.5 for service of 

a Claim Form within the jurisdiction … is 

determined, not by enquiring as to whether 

the deemed date for service fell within the 

period, but by asking whether the 'step 

required' was 'completed' within the period 

…" 

 

As such, the claimant’s argument followed, 

that in the case of an extension of the time 

for service extending the four month period 

in 7.5, the same point applies, i.e. that the 

rule is complied with by completing the 

relevant step on or before the last date of 

validity. Therefore, as the claim forms were 

posted before midnight well before the 

deadline of 17 January, the claimant 

argued she had complied with the order 

and rules and the claim form was 

accordingly validly served. In this context, 

the claimant argued that the relevance of 

the 'deemed' date of service rules in rule 

6.14(1) is for such matters as calculating the 

time for taking of subsequent steps such as 

service of acknowledgement of service. 

 

Considering both of these arguments, the 

judge stated:  

 

‘It is the case that there is an unfortunate 

tension between rule 7.5 and rule 6.14. The 

construction contended for by the 

Defendants in a literal sense based on the 

wording of those rules is not a fanciful one. 

There is after all nothing express in the rule 

which says that the deemed date of service 

provisions of rule 6.14 are disapplied for 

the purposes of calculating whether the 

claim form was served within its period of 

validity. The consequence, if I adopt the 

literal approach of the Defendants is that 

their preferred reading of the two rules taken 

together would create a 'dead' period of a 

day or two at the end of the period of 

validity of the claim form during which in 

these circumstances the claim form could 

not validly be served by any of the methods 

in rule 6.14 which have deemed dates of 

service after expiry of the claim form, even 

if the Claimant carries out the step 

mandated by rule 7.5 during validity of the 

claim’.  

 

Master McCloud concluded at para 38:  

 

‘In my judgment: 

 

(1) the correct approach when determining 

whether, for the purpose of answering the 

question "was the claim form served during 

its period of validity?" is to ascertain whether 

the Claimant has carried out the step 

required by rule 7.5 within the time provided 

for doing so. That would apply equally to 

cases where time for service has been 

extended by order (as here) and to cases 

where the basic 4 or 6 month period of 

validity applies; and 

 

(2) as to the purpose of the 'deemed date' 

provisions in rule 6.14 those have to be 

given an interpretation which gives them a 

meaningful function and in my judgment 

the deeming provisions operate as a means 

to ensure that it is clear to the parties what 

date is to be used for the purpose of 

calculating such things as the date for 

service of acknowledgement of service or 

defence’.  

 

As such, the approach to the interpretation 

of the rules advocated by the claimant was 

adopted by the court. So, it was found, rule 

7.5 is intended to assist the claimant to 

avoid the trap of being deemed to be out 

of time and 6.14 assists the defendant such 

that a reasonable assumption is made 

about how long, as a matter of fact, the 

claim form takes to arrive after posting and 

so represents a fair approach to the starting 

point for calculating time to respond.   

 

As such, it was held that the claim form was 

validly served and the defendant’s 

application was dismissed.  

 

Hourly Charging Rates 

and Good reason 

Revisited: Bains v Royal 

Wolverhampton NHS 

Trust 

 

In order to depart from budgeted costs, 

already agreed in the claimant’s costs 

budget at the CCMC, the established 

principle of ‘good reason’ is required, per 

Harrison v University Hospitals Coventry and  
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simplify and reduce the scope of detailed 

assessments. The "good reason" bar was a 

high one’. 

  

Bains would seem, at first glance, to 

provide a much stricter interpretation of 

‘good reason’, Merrix and Harrison, since it 

has not followed the decision in RNB to 

scale down budgeted costs at detailed 

assessment. That being said, the 

defendant is yet to appeal the latest 

decision. It is thought that this is because 

RNB has been granted appeal by the High 

Court, on the hourly rates issue, given its 

‘potential future impact across all detailed 

assessments if the [RNB] decision goes 

unchecked’.
47

 

 

We will analyse, in greater detail, the High 

Court decision of District Judge Lumb in 

Bains, once a copy of the judgment 

transcript is circulated. 

 

Warwickshire Hospital NHS Trust [2017] EWCA 

Civ 792. 

 

In edition 197, we reported the decision of 

RNB v London Borough of Newham [2017] 

EWHC B15 (Costs), where Deputy Master 

Campbell, upon concluding a line-by-line 

assessment of costs, giving regard to CPR 

44.3(5), came to the determination, at 

paragraph 31, that: 

 

‘... the resulting figure [for budgeted costs] if 

left unaltered would result in costs that it 

would be disproportionate for the 

defendant to pay’. 

 

On 21 August 2017, costs lawyer and 

chartered legal executive, Michael 

Fletcher, posted on his LinkedIn account 

that: 

 

‘At a "Harrison" detailed assessment in 

Birmingham last Friday 18th August where I 

acted for the Claimant receiving party, 

District Judge Lumb (sitting as a Regional 

Costs Judge) whilst acknowledging the 

significant standing and experience of 

Deputy Master Campbell; expressly 

disagreed with the decision of the Deputy 

Master in RNB v London Borough of Newham 

[2017] EWHC B15 (Costs) 4 August 2017’. 

 

He then confirmed, in a later post, on 13 

September 2017, that: 

 

‘The case title is Bains v Royal 

Wolverhampton NHS Trust’. 

 

Still unreported, Mr Fletcher revealed that: 

 

‘After submissions, Judge Lumb held that to 

reduce hourly charging rates for budgeted 

costs to the same levels as those allowed for 

the incurred costs, thereby causing a 

potential departure from the budgeted 

phase totals, would be to second guess the 

thought process of Costs Managing Judge 

and would impute a risk of double jeopardy 

into the detailed assessment. The Costs 

Managing Judge was not fixing hourly rates, 

but may have had regard to them when 

setting a reasonable and proportionate 

allowance for each phase of the budget. 

Absent cogent evidence to the contrary, 

the Costs Judge simply couldn't know. The 

clear philosophy and guidance from the 

Senior Courts in Merrix and Harrison was to 
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The Ogden Discount Rate and Its Impact on Asbestos Related Mesothelioma 

Claims: Update 

 

INTRODUCTION 

 

We reported previously on the reduction in the personal injury discount rate from 2.5% to -0.75%, which took effect from 20 March 2017. This 

was a much larger decrease than was anticipated by the insurance industry, with predictions initially ranging from 0.5-1.5%.  

 

At the time, the then Lord Chancellor, Elizabeth Truss, did indicate that the new discount rate might not remain at that level forever, and it 

was announced that there would be another consultation before Easter 2017. She stated:  

 

‘The Government will review the framework under which I have set the rate today to ensure that it remains fit for purpose 

in the future. I will bring forward a consultation before Easter that will consider options for reform including: whether the 

rate should in future be set by an independent body; whether more frequent reviews would improve predictability and 

certainty for all parties; and whether the methodology - which in effect assumes that claimants would invest only in 

index-linked gilts - is appropriate for the future. Following the consultation, which will consider whether there is a better 

or fairer framework for claimants and defendants, the Government will bring forward any necessary legislation at an 

early stage’. 

 

The response to this consultation, entitled: ‘The Personal Injury Discount Rate – How It Should Be Set In Future’, has now been published and 

the Lord Chancellor and Justice Secretary, David Lidington, announced this month that: 

 

‘Where they expressed a view, consultees advised that claimants do not invest in very-low risk portfolios such as one 

entirely comprising index-linked gilts and many suggested that it is reasonable to expect claimants to invest in low-risk 

portfolios instead ... We want to introduce a new framework based on how claimants actually invest, as well as making 

sure the rate is reviewed fairly and regularly’.
48

 

 

As such, based on the evidence gathered during the consultation period, the Government predicted that the discount rate would be 

increased to between 0-1% under this new approach.  

 

This guide outlines the impact the new discount rate increase will have on quantum in asbestos related mesothelioma claims.  

 

Damages in personal injury claims are designed to provide full compensation to claimants for losses suffered as a result of someone’s 

wrongful actions - compensation should neither result in a claimant being over or under-compensated.  

 

The Ogden Tables are designed to assist in the calculation of lump sum damages for future losses in personal injury and fatal accident 

claims - losses such as net earnings, cost of medical treatment, care, and pension loss. Multipliers are applied to the present day value of 

a future annual loss to produce a lump sum award. Lump sum awards mean that there is accelerated receipt of future losses not yet incurred 

and so the lump sum must be adjusted to take into account the interest that can be earned on the lump sum before it needs to be spent. 

This adjustment is made by applying a ‘discount rate’. The discount rate reflects the interest that would be earned on the lump sum payment 

based on safe investment within Index Linked Government Stock
49

. The Ogden Tables also take into account mortality risks, and provide 

discounts for contingencies to try and ensure a claimant is fully compensated - but not over compensated, nor under compensated.  

 

It has long been argued by claimant representatives that the previous discount rate of 2.5% was out of date and did not reflect the substantial 

reduction in interest from Index Linked Government Stock and so its use resulted in under compensation of claimants. 

 

The converse argument was that claimants do not always invest cautiously in Government Stock and may invest in mixed portfolios, including 

higher risk investments. Government Stock does not reflect the reality of how claimants actually invest. Therefore, it was argued that the 

previous rate of 2.5% was still appropriate or alternatively was set too low and resulted in over compensation of claimants. 

 

The discount rate has long been under Government review. There were two MoJ consultations on the issue in 2012
50

 and 2013
51

 to which the 

Government never responded. Apparently as a result of the threat of legal action against it by APIL, the Government, at the end of last year, 

said it would announce the results of its review by 31 January 2017 and this was subsequently extended to February 2017 when it was 

announced that the rate would be reduced to -0.75%.  

 

 

 

 

Features 
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Insurance industry reaction was one of grave concern, as 15 of the UK’s most notable motor and commercial liability insurers, targeted their 

attention towards the Chancellor of the Exchequer, Phillip Hammond, hoping that he would form an obstruction to the change. Indeed, 

shortly after, Hammond confirmed that the government would ‘urgently’ consult on future changes to the rate. Subsequently, Truss announced 

at the end of March, the launch of a new consultation into how the discount rate is set.  The Government received responses from interested 

parties and has now published its response to the recommendations.  

 

The consultation responses were divided as to the investment risk appetite that should be assumed in the setting of the rate. There was 

however, the report states, widespread agreement that claimants should be treated as more risk averse than ordinary prudent investors. The 

report states:  

 

‘It was also clear, taking the responses and the results of other research together, that claimants invest in low risk 

diversified portfolios not in “very low risk” investments, such as Index Linked Gilts (ILGs) alone’.  

 

The Government also considered the results of research commissioned by the department from the Government Actuary’s Department (GAD) 

and the British Institute of International and Comparative Law (BIICL) as well as other evidence, including in particular responses to 

questionnaires issued to members of the Wealth Management Association, the Personal Finance Society and the Association of Professional 

Financial Advisers about the investments that personal injury claimants would be advised to make.  

 

Based on these findings, the Government has predicted that the new rate will be between 0-1%. The Lord Chancellor has outlined that a 

new framework will also be introduced ensuring that the rate is reviewed fairly and regularly.  

 

The first review will be scheduled within 90 days of the new legislation coming into force, requiring the consultation of the Lord Chancellor, 

the Government Actuary and HM Treasury. In future, the process will be overseen by an independent expert panel, chaired by the 

Government Actuary, who will be on hand to assist the Lord Chancellor. It is proposed that this would take place at least every three years. 

 

The discount rate is set by the Lord Chancellor under powers provided by s.1 of the Damages Act 1996 (as amended). The Statutory 

Instrument, entitled, The Damages (Personal Injury) Order 2017 formally amended the rate of return in section 1(1) of the Damages Act 1996 

to -0.75% and a new Statutory Instrument will be introduced when the new rate is determined.  

 

First, the new rate will be proposed in draft legislation with Ministers expected to discuss the issue before a formal Bill is introduced into 

Parliament. The Government has invited comments on the draft legislation from interested parties. Once enacted the changes will be brought 

into force on a date to be specified by the Lord Chancellor.  

 

The response to the consultation can be accessed here.  

 

IMPACT ON MESOTHELIOMA CLAIMS 

 

How will the potential options for the new Ogden discount rate impact on quantum in mesothelioma claims? 

 

We look at a worked example below and provide a Fatal Damages Calculator and a simple quantum ready reckoner table to allow you to 

carry out your own quantum assessments of the different potential discount rates across different ages.  

 

Example: Fatal mesothelioma claim 70 year old deceased male 

 

Let us take as an example a male who dies from asbestos related mesothelioma at age 70. The medical evidence is that the deceased had 

a normal life expectancy and would have lived for just over a further 17 years to age 87 but for the mesothelioma. He was married and a 

claim is pursued by his widow on behalf of the estate and as a dependent. She was aged 60 at the time of death and has a normal life 

expectancy to age 88. She would therefore have outlived the deceased in any event. Her dependency upon the deceased would have 

come to an end on his death when he reached 87. 

 

The widow’s dependency on the deceased’s pension is valued at £10,000 p.a. 

 

There is also a dependency claim on services valued at £1,500 p.a. which would have existed for 10 years up to the deceased reaching 

age 80. 

 

An assessment of damages takes place 3 years after death - so the deceased’s assumed age is 73. 

 

 

 

 

 

 

https://consult.justice.gov.uk/digital-communications/personal-injury-discount-rate/results/discount-rate-response-consultation-web.pdf
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Applying the previous 2.5% discount rate, the value of the claim is £276,478 based on the heads of loss shown in the table below-see edition 

168 of BC Disease News for the full calculation. Applying the -0.75% discount rate the claim is valued at just over £308,000 (ignoring interest) 

- an increase of £31,844 or 11.5% of the current value. In the example below the valuation for this claim is also provided based on 0%, 0.5% 

and 1%.  
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The only affected heads of loss are for dependency on pension and for dependency on services. The other heads of loss valued at 

£117,980 (or 43% of the claim overall) remain unaffected. 

 

Based on the same set of facts as our example above, but applying different ages for the deceased at death (5 year brackets between 

ages 60-80), we set out in the table below, the impact the potential new discount rates will have on the overall cost of such a claim, 

compared to the old 2.5% discount rate and the current -0.75% discount rate.  

 

 

These changes are also represented in the figures below. 

 

Figures: Comparison of quantum assessments in fatal mesothelioma by age  
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Mesothelioma fatal damages tool 

 

The HSE has reported that the majority of mesothelioma deaths in recent years has been in those aged 75-80
52

. Most fatal mesothelioma 

claims arise when the deceased is retired. Ogden Table 28 multipliers are typically used with the ‘but for’ life expectancy or duration of 

services dependency based on medical evidence and taken as term certain
53

. For a full explanation of the methodology for assessment 

of damages in fatal claims please see editions 130 of BC Disease News here. 

 

Our mesothelioma fatal damages tool can be used to carry out your own assessments of quantum in relatively straightforward cases 

applying the new discount rate. Just enter some brief factual details of the claim, your financial and services multiplicands and the tool 

will do the rest. 

 

If you would like access to this tool, please email quantum@bc-legal.co.uk. 

 

IMPACT ON THE INSURANCE INDUSTRY 

 

As we have already mentioned, the -0.75% discount rate came as a surprise to many who predicted that the rate would be reduced from 

its previous 2.5% but would remain positive.  

 

Reaction thus far to the latest discount rate change has been mostly positive, with Huw Evans, Director General of the Association of British 

Insurers (ABI) welcoming ‘a sound basis for setting the rate in the future’ and said the new rate ‘would better reflect how claimants actually 

invest their compensation in reality’.  

 

Further, FTSE 100 company, Direct Line, has seen its share price rise by 4% since the latest news surfaced, although their interim profits, 

published last month, demonstrated that the impacts of the (-)0.75% discount rate had been less severe than feared, in any event.
54

 

 

LV= pledged to pass the savings on in full. Steve Treloar, managing director of general insurance at the firm, said: 'The new system will not 

only ensure fair payments for those making claims but it will also help reduce the cost of car insurance for drivers at a time when premiums 

are at record highs for hard pressed motorists. LV= commits to passing on 100 per cent of the savings produced by this legislation.' 

 

 

 

 

http://www.bc-legal.co.uk/images/pdf/130%20BC%20Disease%20News%20-%2026.02.2016%20Edition%20130.pdf
mailto:quantum@bc-legal.co.uk


 
  PAGE | 34 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Stephen Hester, chief executive at RSA Group, added: 'If passed, the benefits will be felt by all our customers, helping to stop the rot of 

steep rises in premiums.' 

 

Colm Holmes, chief executive of Aviva's UK general insurance business, said: 'This is good news for our customers, as any measures which 

reduce the rising costs of insurance will directly feed through to premiums.' 

 

Simon McCulloch, director at comparethemarket.com, said if the discount rate were set at 0.5 per cent it would reduce the average car 

insurance premium by around £23. 

 

'We should bear in mind, however, that the original changes to the rate in February this year added around £60 to 

motor insurance costs, so drivers are still paying more than they were last year as a result of the reforms,' he added. 

 

'Whilst any changes which reduce costs will be welcomed by motorists, they should be seen in the context of a 

worryingly steep upward curve for car insurance driven by other factors too, such as the recent hikes in insurance 

premium tax.' 
55

 

 

On the claimant side, Brett Dixon, president of the Association of Personal Injury Lawyers, said the new rate ‘must be set to meet the needs 

of catastrophically injured people’, adding that lower insurance premiums were ‘of no benefit if (customers) are severely injured and forced 

to take risks with the compensation they so desperately need’.  

 

We await a full draft of the Bill in due course and no doubt there will be further reaction once the final rate is set.  

 

 

 

 

 

 

 

 

 



 
  PAGE | 35 

 

 

The Judicial College Guidelines: A Comparison 

 

Introduction 

 

The 14
th
 edition of the Judicial College Guidelines for the Assessment of General Damages in Personal Injury Cases has now been published. 

In this article, as we have done previously, in editions 20 and 114, we compare the previous edition to the new edition.  

 

Preliminary points 

 

Firstly, it should be reiterated that the Guidelines are only guidance, they are not law. They can be departed from if the circumstances of 

the case so require. In Cameron v Vinters Defence Systems Ltd Holland J noted,
6
 at [7], that the starting point is the Guidelines, but that 

they can be departed from with justification. Accordingly, the circumstances of the case must be regarded as the ultimate determinative 

factor in any award of damages. 

 

Secondly, each subsequent edition of the Guidelines reflects inflationary changes, any new decisions on quantum and any changes in 

policy. Ordinarily, therefore, in each subsequent edition, the figures increase. As there has been two years between the publication of the 

13
th
 and the 14

th
 edition, the increases will reflect the changes over this period. It also continues to include an additional column of figures 

indicating the 10% uplift in general damages, as was recommended by Sir Rupert Jackson and endorsed by the Court of Appeal in of 

Simmons v Castle.
7
 

 

We will go on to compare the 13
th
 edition and the 14

th
 edition figures below for the relevant disease brackets. Each edition has a column 

which does not include the 10% uplift and a column which does. We have provided a final column which calculates the percentage and 

pounds difference between each edition’s figures (including the 10% uplift) at the highest end of the award for each disease bracket. We 

will then go on to compare the percentage change with the current retail price index of 274.7 (2.7%). 

 

Comparison Between the Guidelines: Asbestos Related Diseases 

 

The Guidelines for asbestos related diseases appear in chapter 6(C). The table below shows a comparison between the previous edition 

and the new edition: 

 

 

 

The following observations may be made. Firstly, there have been no policy changes to these categories; the brackets have risen with 

inflation alone. It should also be noted that the 10% uplift in damages does not apply to mesothelioma cases due to recoverability of 

success fees and insurance premiums remaining intact.  

 

Additionally there has been no change to the bracket structure in the 13
th
 edition with the consolidation of pleural thickening and asbestosis 

in one bracket remaining. The bracket is still divided into two, based on the level of respiratory disability. Meanwhile, the narrative 

accompanying the two conditions remains the same other than in 6(C)(d) whereby it states the level of award will be influenced by, not 

only by the choice between awards on a final or provisional basis but also by the extent of anxiety. 
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Comparison Between the Guidelines: Asthma  

 

The Guidelines for asthma appear in chapter 6(D). The below table shows a comparison between the previous edition and the new edition: 

 

 

 

There has been no change to the narrative of this bracket and the figures reflect inflationary changes. It is noticeable that the increase for 

the mildest form of asthma is almost double the current rate of inflation at 5.1%, meaning the highest award for bracket (E) is now £4,520.  

 

Comparison Between the Guidelines: Deafness/Tinnitus 

 

The Guidelines for deafness/tinnitus appear in chapter 5(B)(d). The following table shows a comparison between the previous edition and 

the new edition: 

 

 

 

As with the previous comparison, there have been no significant changes to this category, with the brackets simply reflecting inflationary 

changes. There has been no change to the narrative text accompanying the brackets. The highest award now in the case of severe tinnitus 

and hearing loss is £39,940. Meanwhile, the highest award in the case of slight hearing loss without tinnitus, or slight tinnitus without hearing 

loss is £6,140. The highest percentage change calculated was for the mild tinnitus with some hearing loss bracket. 
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Comparison Between the Guidelines: Back Injuries  

 

The Guidelines for back injuries appear in chapter 7(B). The following table shows a comparison between the previous edition and the new 

edition: 

 

 

 

In edition 114, we reported a significant change in bracket 7(B)(c)(iii) for minor back injuries. The 12
th
 edition of the JC guidelines, stipulated 

that a full recovery was a period of a few days, or a few weeks or a few months. In the 13
th
 edition, full recovery was redefined to within 3 

months. As can be seen in the table above, this change has been carried over into the 14
th
 edition, while the extent to which ongoing 

symptoms are only of a minor nature has been added as a justification for awards in the minor injuries bracket. The highest award (including 

the 10% uplift) is now £2,150 which is an increase of 4.7% from the 13
th
 edition. Of all the disease brackets analysed in this feature, (A)(i) 

yields the highest potential award of £141,150. Although the (C)(ii) bracket shows a difference between the two latest JC Guidelines editions 

of £100, it does not show the lowest percentage change (4.7%) of all brackets analysed, which was, in fact, 4.5%.   
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 Comparison Between the Guidelines: Dermatitis  

 

The Guidelines for dermatitis appear in chapter 12. The following table shows a comparison between the previous edition and the new 

edition: 

 

 

 

In the 14
th
 edition, short-lived aggravation of a pre-existing skin condition was added to the 12(C) bracket, which has seen a percentage 

increase in awards of 4.6%.  

 

Comparison Between the Guidelines: Psychiatric Damage General 

 

The Guidelines for back injuries appear in chapter 4(A). The following table shows a comparison between the previous edition and the new 

edition: 

 

 

 

For general psychiatric damage, factors to be taken into account in valuing claims now include the injured person's ability to cope with 

life, education and work, with education being the sole addition. 
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 Comparison Between the Guidelines: Vibration White Finger (VWF) and/or Hand Arm Vibration Syndrome (HAVS) 

 

The Guidelines for vibration white finger (VWF) and/or hand arm vibration syndrome (HAVS) appear in chapter 7(J). The following table shows 

a comparison between the previous edition and the new edition: 

 

 

 

Again, there have been no significant changes to this category; the brackets reflect inflationary changes. In addition there have been no 

changes to the narrative text accompanying the brackets. The highest guideline award now in the most serious cases is £33,700. Meanwhile 

the lowest award in a minor case is now £2,390, without the 10% uplift.  

 

Comparison Between the Guidelines: Other Diseases   

 

The following tables show a comparison between the previous edition and the new edition for the remaining brackets relevant to disease 

litigation. These tables have been provided for quick reference purposes as the only changes have been inflationary.  
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N.B. The Guidelines state that the presence of an overlapping psychiatric injury is commonplace in chronic pain cases. 

 

Conclusion and Practical Handling Points  

 

As was the case in the 13
th
 edition of the JC Guidelines, there have been modest increases in the 14

th
 edition, but this has been beyond 

the rate of inflation. Further, the percentage change of RPI over the past 12 months has been 3.9%. The 14
th
 edition continues to separate 

the figures between ‘pre-uplift’ and ‘uplift’ awards because the former awards are likely to remain relevant throughout the lifetime of this 

edition.  

 

Despite relatively few changes in the 14
th
 edition of the Guidelines, the authors do note that there is to be a thorough review of the 

Guidelines by the editorial team over the next two years.  
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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