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Welcome to the 225th edition of BC Disease News.
In this issue, we examine the judgment of Goldscheider v the Royal Opera House
Covent Garden Foundation [2018] EWHC 687 (QB), in which the claimant was
successful in bringing a claim for occupationally-induced acoustic shock.
We also report on the High Court authority of Nash v Ministry of Defence [2018]
EWHC B4 (Costs), in which the Costs Master considered whether ‘good reason’ to
depart from budgeted costs was provided by revisions to the hourly rate of
incurred costs.
Elsewhere, we highlight a new study which has associated smoking with an
increased risk of hearing loss at 4 kHz.
This week’s feature is the final segment of our emerging risks in agriculture series,
in which we consider research into occupational conditions associated with
‘fracking’, and highlight advances in technology which may improve workplace
safety.
Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen.
As always, warmest regards to all.
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SUBJECTS
Acoustic Shock and Professional Musicians – Good Reason to Depart from
Budgeted Costs – Asbestosis and Mesothelioma Settlements – HAVS and Health
Surveillance – Smoking and 4kHz Hearing Loss – Cancer Prevention – Plastic in
Drinking Water – Common Chemicals, Thyroid Hormone Function and Brain
Development – Agricultural Risks: Technology and Fracking.

Acoustic Shock:

Goldscheider v the
Royal Opera House
Covent Garden
Foundation [2018]
EWHC 687 (QB)
A musician has been successful at the High
Court in claiming damages for acoustic
shock, onset by occupational exposure to
noise. Goldscheider v the Royal Opera
House Covent Garden Foundation [2018]
EWHC 687 (QB) is the first instance of
success for a musician bringing a claim of
this type. 1 However, Nicola Davies J, in
handing down judgment, said it is ‘not
uncommon’ for musicians to complain
about noise levels and employers have
attempted to take precautionary measures
to reduce claims associated with hearing
loss.
The claimant, a professional orchestral
voila player, suffered aural damage during
a rehearsal of Wagner’s Ring Cycle at the
Opera House, on 1 September 2012. During
a rehearsal session, he was positioned in
front of 18 to 20 brass instrument players.
Although the claimant had played in
orchestras throughout his professional life:

‘... the sensation from so many brass
instruments playing directly behind him, in
a confined area, at the same time at
different frequencies and volumes, created
a wall of sound which was completely
different to anything he had previously
experienced.
The lack of space and the proximity of the
trumpets to the claimant’s ears meant that
he was in the brass section’s ‘direct line of
fire’. It was excruciatingly loud and painful.
His right ear was particularly painful
because the principal trumpet was
directed at that side of his head’.
The injury suffered ‘prevented his return to
music’. Subsequently, the claimant brought
a claim against his employer, the ROH, on
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the grounds that it had breached its
obligations to protect its employees under
common law, the Control of Noise at Work
Regulations 2005 and other regulations. He
claimed to have been exposed to a
maximum daily dose of 87 dB(A) and/or a
maximum peak sound pressure level of 140
dB(C).

reasonably have been governed by the risk
of established conditions, namely noiseinduced hearing loss, associated with long
term exposure, or the risk of acoustic
trauma, associated with a peak exposure in
excess of 135 dB(C)’.
She went on to explain the position of the
defendant, that:

WHAT IS ACOUSTIC SHOCK?
‘Exposure at 90 dB(A)Lepd on a daily basis
The judge described acoustic shock as ‘an

index exposure to any sound or cluster of
sounds of short duration but at a high
intensity reflects and is consistent with the
evidence of the claimant as to the playing
of the principal trumpet at or close to his
right ear’. It is a ‘relatively new and thus far
primarily
associated
with
reports
emanating from call centres’. In edition 109
of BC Disease News (here), we examined
whether acoustic shock could be directly
caused by unexpected noise exposure.
As a result of the ‘newness’ of the condition,
‘Mr Jones, the defendant’s expert who

retired from clinical practice some five and
a half years ago, was dismissive of the
concept’.

would only be expected to cause a small
amount of noise-induced hearing loss after
a period of ten years. There was no
foreseeable risk of injury posed by such a
level of exposure in the context of a single
day's rehearsal, particularly when hearing
protection was worn’.
In any event, the claimant had been fitted
with ‘custom-moulded earplugs’, shortly
after joining the ROH, in 2002. Additional
foam earplugs, providing enhanced
protection, were provided at the entrance
to the orchestra pit.
However, finding in favour of the claimant,
Davies J concluded, at paragraph 229:
‘I am satisfied that the noise levels at the

Irrespective of this, the judge did not
‘regard the absence of reported cases of

acoustic shock amongst professional
musicians as being determinative on this
issue of causation. Medical learning and
knowledge is an evolving concept.
The injury was consistent with the fact that
‘the sound or sounds would have been

unexpected because the claimant had
only his own musical part in front of him, the
trumpet player had his own part’.
COULD THE DEFENDANT BE EXPECTED TO
TAKE PREVENTATIVE ACTION FOR ACOUSTIC
SHOCK?
Until Goldscheider, there had never been a
case of acoustic shock brought by a music
industry employee. As such, the ‘extensive
available guidance’ did not recognise the
risk of acoustic shock.
Davies J, at paragraph 170, explained the
defendant’s position, namely that it ‘should

afternoon rehearsal on 1 September 2012
were within the range identified as causing
acoustic shock. The index exposure was the
playing of the principal trumpet in the right
ear of the claimant whether it was one
sound or a cluster of sounds of short
duration. It was that exposure which
resulted in the claimant sustaining acoustic
shock which led to the injury which he
sustained and the symptoms which have
developed, from which he continues to
suffer’.
The full text judgment can be accessed
here.
In next week’s feature article, we will look at
the ratio of the judge in greater detail, on
breach and causation, and consider the
potential impact of the decision, which we
understand may be appealed.

‘Good Reason’ to
Depart from a CMO
Revisited: Nash v

agreed budget could only be departed downwards, absent of good reason.
Since April of 2017, the latest iteration of CPR 3.18 has provided judges at detailed
assessment with the following powers:

Ministry of Defence
[2018] EWHC B4 (Costs)
In this article, we report on the case of Nash
v Ministry of Defence [2018] EWHC B4
(Costs) on costs at detailed assessment.
Previously, in edition 197 (here) of BC
Disease News, we reported on the decision
in RNB v London Borough of Newham [2017]
EWHC B15 (Costs), which also ruled on
‘good reason’ to depart from a costs
management order (CMO). The appeal
decision of RNB had been expected, but
the case since settled and has not been
heard.
In summary, this line of case law questions

‘... whether a costs judge, who reduces the
hourly rates for incurred costs, should then
do the same to budgeted costs’?2 In recent
case law, there has been uncertainty over
the extent to which costs judges may fetter
the orders of judges at costs and case
management. Are incurred costs to be
treated in the same way as costs to be
incurred?
In RNB, Deputy Master Campbell ruled that,

‘reducing the hourly rates for incurred costs
meant there was a “good reason” to
reduce the budgeted costs too.’
However, in Bains v Royal Wolverhampton
NHS Trust (unreported), which we later
discussed in edition 201 (here), District
Judge Lumb ‘expressly disagreed’ with the
judgement of Master Campbell.
The most recent case of Nash was heard by
Master Nagalingam in the Senior Courts
Costs Office a fortnight ago, at detailed
assessment. A costs management order
had been made, reflecting the parties’
position of agreement, with respect to
budgets. The claimant had spent less than
the CMO had allowed for in certain phases
and spent more in others. However, it was
acknowledged by the claimant that an
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Defendant counsel argued that, where Master Nagalingam had earlier reduced the hourly
rates for incurred costs, there was ‘ good reason to apply the same reduced rates to the
‘budgeted’, i.e. future costs’. Thus, it was submitted that the newly assessed hourly rate could
be retrospectively applied to reduce the future costs, which were ‘merely recorded’ by the
case managing judge unscrutinised.
The result of this, if the defendant was successful, was that the claimant would be restricted
to a recalculated total of budgeted costs, where the claimant had spent more than the
agreed budget, and receive the lower figure, at a recalculated rate, where they had spent
less than the agreed budget.
Counsel for the defendant also submitted that the parties agreed that the hourly rates,
applied to the budgeted costs, were at the discretion of the costs judge at detailed
assessment. Whereas, counsel for the claimant argued that its client, in agreeing aspects
of future costs, did not seek to exclude hourly rates from that agreement.
Under the iteration of CPR 3.15, which was in force when the CMO was made, judges at
case management were required to ‘record the extent to which the budgets are agreed
between the parties’.
This was consistent with Practice Direction 3E, paragraph 7.4:

‘If the budgets or part of the budgets are agreed between all parties, the court will record
the extent of such agreement’.
Correspondence with the CMC, prior to the conference before the case management
judge, specified:
‘… the parties have been able to agree budgets’.
The simplicity of this direction, it was observed, signified a basic agreement, namely that
there had been an agreement ‘in full’.

The judge found in favour of the claimant,
in respect of the terms of agreement, but
this did not prevent the costs judge from
considering ‘good reason’ to depart from
the
budgeted
costs,
at
detailed
assessment, pursuant to discretionary
powers conferred by CPR 3.18(b).
Firstly, when tackling the existence of ‘good
reason’, the judge sought to clarify that‘…

when the parties agreed budgets, they
were agreeing to fix a budget for future
costs whilst accepting that incurred costs
could be the subject of detailed
assessment’. In addition, ‘… a costs
management order may only arise in
circumstances where the approved
budgeted (future) costs are deemed to be
proportionate by the case managing
judge’.
Under PD 3E paragraph 7.4 (2016):

As part of the costs management process
the court may not approve costs incurred
before the date of any budget. The court
may, however, record its comments on
those costs and will take those costs into
account
when
considering
the
reasonableness and proportionality of all
subsequent costs (2016).
As such, Master Nagalingam explained, at
paragraphs 56 and 57:

‘The effect of the practice direction ... is to
provide the case managing judge with a
discretion to record comments on the costs
management order relating to incurred
costs, but provides a mandatory
requirement for the case managing judge
to take into account the incurred costs
before making a costs management order
of what amounts are reasonable and
proportionate in terms of the subsequent
costs.
The case managing judge is aware that the
incurred costs are subject to detailed
assessment and therefore approves a
budget for subsequent costs in the full
knowledge that the incurred costs may be
reduced on detailed assessment. However,
notwithstanding that jeopardy to the
eventual receiving party, the amount
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allowed for subsequent costs follows a
mandatory requirement for the case
managing judge to take into account
incurred costs – a practice which often
leads to the budget for subsequent costs
being reduced’.
The judge perceived that ‘good reason’ to
depart requires a high threshold to be met,
else it creates a double jeopardy situation,
which can only be escaped by staging a
detailed assessment of incurred costs at the
budgeting stage – a ‘wholly unsatisfactory’
prospect which would contravene both the
overriding objective and the purpose of
costs budgeting.
Pursuant to the former Practice Direction 3E,
paragraph 7.10 provided that:

‘The making of a costs management order
under rule 3.15 concerns the totals allowed
for each phase of the budget. It is not the
role of the court in the costs management
hearing to fix or approve the hourly rates
claimed in the budget. The underlying
detail in the budget for each phase used
by the party to calculate the totals claimed
is provided for reference purposes only to
assist the court in fixing a budget’.
The Costs Master was not in favour of
assigning an ‘elevated status’ to hourly
rates over and above all other constituent
elements and details in the budget:
‘Rates hold no special status in the
composition of a budget’.
The judge went on to emphasise that the
purpose of costs budgeting is to increase
certainty and reduce the costs of dealing
with future assessment of costs. Thus,
certainty is eroded if hourly rates are given
a form of ‘special status’ and they should
remain an ‘underlying detail’.
Master Nagalingam ruled, at paragraphs
70 to 79:

‘A costs management order is only made in
circumstances where the court finds that
such an order is required to ensure the
litigation can be conducted justly and at
proportionate expense in accordance with

the overriding objective. A costs
management order has been made in this
case, and no revisions were ever sought in
respect of the same. No significant
developments took place which would
have warranted a revision to the budgets.
The costs management order was made to
allow a budget for future costs in each
phase, taking into account various
underlying details and the constituent
elements of the claimed budget. The costs
management order reflects the allowance
of budgeted phase totals, with rates being
nothing more than an underlying detail.
Thus save for where hourly rates hold some
special status in the setting of a budget and
subsequent
making
of
a
costs
management order, there is no good
reason to depart from the budget for the
budgeted (future) costs.
I find that hourly rates hold no special status
in the making of a costs management
order.
A proportionate total for each phase of
budgeted (future) costs is set based on
taking into account a variety of factors,
including the incurred costs. A party
therefore proceeds with certainty as to
what is a proportionate future sum to spend
per phase. That certainty is entirely eroded
if hourly rates are then given a form of
special status which requires rates to be
assessed in the estimated phases of a bill of
costs.
CPR 3.15(3) provides that:
If a costs management order has been
made, the court will thereafter control the
parties' budgets.
That control is on the amount of money the
parties spend, not how they spend it.
By way of example, if a party budgets for
10 hours at £500/hr plus £2,000 on Counsel
for future costs in the disclosure phase, the
total of £7,000 is exactly the same as if the
same party had budgeted for 100 hours at
£50/hr plus £2,000 on Counsel. If £7,000 is
approved for the budgeted (future) costs
total then the court will not interfere with

how that money is spent without good reason.
A budget approved in these terms does not, for example, compel that party to spend
£2,000 on Counsel for future costs relating to disclosure or use the fee earners anticipated
when the budget was drawn. Similarly, it does not limit that party to spend £2,000 on Counsel
for future costs relating to disclosure.
The budget is set following the making of a costs management order, and Solicitors must
thereafter cut their cloth accordingly.
Taking the example above, where a rate of £500/hr is reduced to £100/hr in the incurred
costs, it cannot be logical for a budget claiming 10 hours at £500/hr plus £2,000 for Counsel
(total £7,000) to be reduced to £3,000 on assessment but where a budget claiming 100
hours at £50/hour plus £2,000 for Counsel (total £7,000) would suffer no reduction at all
(where say £7,000 is claimed in that phase in the bill of costs)’.
This decision follows Bains, but has the same High Court status as RNB. A Court of Appeal
decision is needed to clarify the position on whether the changing of hourly rates for
incurred costs supplied ‘good reason’ to depart from the budgeted costs.
Despite this finding, the judge highlighted that the defendant could still argue ‘that the

overall sum of assessed incurred costs plus budgeted costs is disproportionate such that the
overall sum should be reduced’, pursuant to CPR 44.3(2)(a):

The full text judgment can be found here.

Asbestos-Related Injury Settlements
In this article, we discuss news of claimant settlement success in two asbestos-related claims,
both of which were disseminated last week3.

established that it had been any more
prejudiced than if the claim had been
brought within the limitation period.
A partner of the claimant firm believes that
larger businesses would not have pursued
the claim:
‘Some of the huge asbestos law firms have

very strict protocols about what they can
and can’t accept and it’s unlikely that any
of these firms would have been able to help
Mr R [the Claimant] when he was
diagnosed with suspected mesothelioma
more than 30 years after he was first
diagnosed with asbestosis, and more than
40 years since he was diagnosed with
asbestos-related changes in his lungs’.
Elsewhere, in the same week, it was
reported that another firm had reached a
‘ground-breaking’ settlement, with insurers
to cover existing mesothelioma treatment
and ‘future unidentified treatments’
The 2nd settlement involved a 63 year old
claimant, who developed peritoneal
mesothelioma during the course of his
employment at the North Eastern Gas
Board, between 1969 and 1980. The
claimant’s work involved stripping asbestos
lagging from pipework and boilers in
offices, factories and mills.
Was also
required to sweep up the dust generated
by asbestos lagging.
A partner of the claimant firm instructed in
this claim stated:
‘We had previously secured a deferred

Firstly, it was reported that a claimant law firm had been successful in bringing an
asbestosis/pleural thickening claim 20 or 30 years out of time, securing settlement of
£57,000.
The deceased began work as an apprentice, aged 14, in 1941. He remained an employee
of the same employer for the rest of his career. His job involved the removal of asbestos
lagging from pipework and repair work. The defendant employee had faced hundreds of
similar claims, which were documented in the personnel file. In 2017, a post mortem of the
deceased revealed that, although there was no evidence of mesothelioma, there was

‘clear evidence of asbestosis and a very high level of asbestos fibres’.
The eventual settlement of £57,000 was reduced from the overall likely value of claim
(£98,000). The reasoning behind this reduction was to account for unpursued periods of
exposure and the risk of failing to persuade the court to exercise its discretion, under s.33 of
the Limitation Act 1980, and proceed with the claim out of time. The defendant could not
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periodical payments order for another
client which ensured his cancer treatment
costs would be covered regardless of their
amount or the length of support he
needed. However, this settlement for James
builds on this further, as it includes the extra
element of covering future unidentified
treatments even if they are not currently on
the medical radar at present. The ultimate
benefit of such an agreement is simply
peace of mind, as it ensures that our client
does not face uncertainty regarding his
access to treatment. Furthermore, with new
treatments constantly in development but
costs also on the rise, it ensures that our

client will be able to benefit from whatever
is required’.

HAVS and Health
Surveillance
Programmes: Breach of
Duty Under s.2(1) of the
Health and Safety at
Work Act 1974
In this article, we report on an unreported
Magistrates Court decision, where the
defendant employer had ‘failed to
effectively manage’ its employees’
exposure to Hand Arm Vibration Syndrome
(HAVS).4
Over the course of the hearing, the court
heard that the defendant’s employees had
been exposed to a daily vibration,
between July of 2010 and May of 2015. In
May 2015, the defendant introduced
health surveillance and discovered that
many of the employees had developed
HAVS.
The Health and Safety Executive’s (HSE)
investigations discovered that there were
numerous failings, on behalf of the
employer, to protect its employees. It had
failed to:
1. Adequately assess the risk to
employees from the use of
vibratory tools;
2. Implement adequate measures to
reduce employees’ exposure to
vibration;
3. Place employees under suitable
health surveillance; and
4. Provide employees with suitable
information,
instruction,
and
training.5
The Court found the defendant employer in
breach of s.2(1) of the Health and Safety at
Work Act 1974 and was fined £30k and
ordered to pay costs.
HSE inspector, Paul Newton, has since
stated:
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‘This prosecution highlights the health risks

from using vibratory tools and the
importance of employers having a health
surveillance programme in place. Where
vibratory tools are used, employers should
monitor the health of employees using
them and ensure appropriate systems are
in place to manage and control the risk
from vibration.’6

Smokers at Increased
Risk of Hearing Loss at 4
kHz
A new study has found that smokers may be
at an increased risk of hearing loss,
particularly at 4 kHz.7 To the researchers’
knowledge, this is the largest study to date,
which has investigated the association
between smoking and incident hearing
loss.
The participants in the study were 50,195
Japanese employees, who were free of
hearing loss at the start of the study. Puretone audiometry was performed annually,
for up to 8 years, to identify hearing loss at
1 kHz and 4 kHz.
In follow up investigations, 3,532 individuals
were found to have developed highfrequency hearing loss, and 1,575
developed low-frequency hearing loss.
Current smokers were 1.6 times more likely
than individuals who had never smoked to
develop hearing loss at 4 kHz, and 1.2 times
more likely to develop hearing loss at 1 kHz.
Further, the risk of both high- and lowfrequency hearing loss increased with the
number of cigarettes smoked per day.
There was a small increase in the risk of
high-frequency hearing loss, but not lowfrequency hearing loss, among former
smokers. The analysis of data from former
smokers showed that the risk of hearing loss
reduced after stopping smoking, even
among those who stopped just 5 years prior
to the start of the study.
Consequently, researchers concluded that
smoking is associated with increased risk of

hearing loss, especially at the higher
frequency, in a dose-response manner,
and that the excess risk of hearing loss
associated with smoking disappears in a
relatively short period after quitting. Further
research is required to supplement these
findings.

New Study Shows 4 in
10 Cancer Cases Could
be Prevented
A new study, led by Cancer Research UK,
has found that more than 135,000 cases of
cancer could be prevented in the UK each
year, largely through lifestyle changes. This
corresponds to nearly 4 in 10 cases8.
Analyses like this have been done before,
but the new research uses all the latest
available data and evidence to give more
accurate estimates9.
There are many factors that may contribute
to cancer development, and they can be
broadly classified as those people can
control, and those they cannot. Factors
that cannot be controlled include inherited
genes and random genetic changes (bad
luck), and factors that can be controlled
include exposures to agents known to be
carcinogenic.
In the study, population attributable
fractions (PAFs) were calculated for
combinations of risk factor and cancer
type where there is some evidence of
causation, e.g. smoking and lung cancer,
and obesity and bowel cancer.
The
increased
risks
of
exposure
were
calculated by comparing the risk of
exposed people developing the cancer to
the risk of unexposed people, and the
numbers of people affected were
determined by considering the numbers of
people exposed to each risk factor.
Tobacco smoking contributed by far the
largest proportion of attributable cancers,
followed by being overweight or obese.
Other factors that contributed to the burden
of cancer in the UK were diet, exposure to
the sun, exposure to substances at work,
infections and alcohol consumption. Rick

factors that contribute the most cases to the
overall cancer burden are:

Those with the highest relative risks
associated with exposure;

Those with the highest exposure
prevalence in the population;

Those with the largest number of
associated cancer types; and

Combinations of the above.
There were 10 types of cancer for which
more than 70% of cases were attributable
to known risk factors. These include lung
cancer and melanoma skin cancer, which
are 2 of the 5 most common cancer types
in the UK. Overall, 37.7% of cancer cases
in the UK could be attributed to known risk
factors. The proportion was slightly higher in
males than females, with attributable
cancers comprising 38.6% and 36.4% of
cases, respectively. In the UK, 9,087 (5.0%)
cancers were attributable to occupation
and 7,025 (3.8%) were attributable to
ultraviolet radiation.
The researchers hope that their data will be
used to inform prevention efforts and
reduce the population-level burden of
cancer in the UK.

WHO to Review Risk of
Plastic in Drinking Water
The World Health Organisation is to launch
a review into the potential health risks of
plastic in drinking water. This follows the
discovery by journalism organization, Orb
Media, that many major brands of bottled
water contain plastic particles10.
The Orb Media study has been reported by
a number of outlets, including the BBC11
and the Guardian12. However, the study,
published in 2017, does not appear to
have been published in a peer-reviewed
journal at this stage.
The researchers screened 259 bottles of
water, from 11 different brands, purchased
in 9 countries. A dye that attaches to
plastic was used to locate larger plastic
particles, and smaller particles were also
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found. These were assumed to be plastic
(though they were not positively identified).
The main findings from the study were:

93% of bottled water showed
some
sign
of
microplastic
contamination.

There was an average of 10.4
microplastic particles bigger than
100 m per litre of bottled water.

There was an average of 325
microplastic particles between 6.5
and 100 m per litre of bottled
water.

For particles bigger than 100 m,
polypropylene was the most
common polymer found, which
matches the material commonly
used for bottle caps.

The data suggests that the
contamination is, at least partially,
originating from the packaging
and/or the bottling process itself.
There were big differences within brands
and even within the same pack of bottles.
Some bottles contained no particles, while
others contained hundreds or thousands.
According to BBC News, the WHO is to
assess the latest research into the spread
and impact of microplastics in bottled
water13. The key question is whether a
lifetime of drinking particles of plastic could
have an effect on human health? Bruce
Gordon, co-ordinator of the WHO’s global
work on water and sanitation, told BBC
News:

‘We normally have a ‘safe’ limit but to have
a safe limit, to define that, we need to
understand if these things are dangerous,
and if they occur in water at concentrations
that are dangerous.
Some of these particles are so incredibly
small that they can actually make their way
across the gastro-intestinal tract, across the
lining and be carried throughout the body,
and we don’t know the implications of what
that means on our various organs and
tissues’.
We will report on the findings of the WHO
when they are made available.

Congenital Effects of
Common Chemical
Exposure
A new review covers recent findings on
chemicals that disrupt thyroid hormone
function and their effects on brain
development14. The review describes how
numerous
common
chemicals
can
interfere with normal thyroid hormone
actions in pregnant women, which are
essential for normal brain development in
foetuses and young children.
Thyroid hormone is essential for normal
brain development, where it influences a
number of processes that occur during
early pregnancy, after birth, and
throughout life. During the first 10 to 12
weeks of pregnancy, a foetus depends
entirely on its mother for thyroid hormone.
Hence, severe maternal thyroid hormone
deficiency
may
affect
the
neurodevelopment of the foetus. In fact,
recent epidemiological studies have shown
that only moderate disruption of thyroid
hormones in the mother is sufficient to
increase the risk of neurodevelopmental
disorders in the child. Endocrine disrupting
chemicals (EDCs) can disrupt thyroid
function, and the review aimed to discuss
how different EDCs can affect brain
development.
Chemicals discussed in the review include
perchlorate,
phenols,
pesticides,
polychlorinated-biphenyls (PCBs), poly
brominated
flame-retardants,
perfluorinated compounds (PFCs), and
phthalates. Many substances falling into
these categories have been banned, but
remain environmentally relevant, due to
the high volumes that were produced and
their long persistence in the environment.
For each chemical class considered, the
reviewers discuss the thyroid hormone
disrupting
effects
and
the
main
mechanisms by which they could modify
hormone
signaling
and
lead
to
developmental effects.

The reviewers conclude that their report
adds to the established knowledge on the
importance of iodine and thyroid hormone
in brain development in offspring. They
propose that prenatal exposure to mixtures
of thyroid hormone-disrupting chemicals
provides a plausible biological mechanism
contributing to current increases in
incidence
of
neurodevelopmental
conditions, including autism spectrum
disorder and attention deficit hyperactivity
disorders.

Feature:
Emerging Risks in
Agriculture – Part 4:
Technology and
Fracking
Over the course of the previous three
feature articles on Emerging Risks in
Agriculture, we considered the latest
information on respiratory, cardiac and
mental health conditions and disorders; the
impact of workplace exposure to biological
chemical and physical agents; and the
effect of environmental and demographic
factors on worker health.
In this, our final instalment of the series, we
provide an overview of the research into
occupational conditions onset by hydraulic
fracturing, or ‘fracking’, and also highlight
advances in technology which may help to
enhance workplace safety.
TECHNOLOGY
During 2017, A HSE report on information
communication technology identified an
ageing workforce, skills deficits and labour
shortages as challenges facing farming,
and further reported that technological
solutions are emerging to deal with these
challenges15.
ROBOTICS
Most new research into work with robots
focuses on safety and accidents, rather
than health and diseases.
In September of 2017, NIOSH created the
Centre
for
Occupational
Robotics
Research (CORR). The objectives of the
project are to evaluate the potential
benefits and risks of robots in the
workplace,
conduct
workplace
interventions to prevent robot-related
worker injuries, and develop guidance for
safe interactions between humans and
robots16. In October of 2017, three NIOSH
researchers presented information about
the application of robotics in the
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workplace, at the National Robot Safety
Conference (USA)17.
NIOSH have also considered whether
wearable exoskeletons will reduce or
create hazards18. These devices, ranging
from whole-body suits to gloves, can
reduce some of the mechanical stresses
attributed to manual labour. However,
potential risks associated with the
exoskeleton include:

Increased pressure on the chest;

Increased load on the spine due
to the weight of the device;

Pressure wounds or compressed
nerves due to poor fit of the
device; and

Spread of contagious diseases if
many people use the same
device and hygiene is poor.
Nevertheless, potential uses of robotics in
agriculture include19:

Static milking robots;

Mobile dairy farm robots;

Autosteer tractors (more than
300,000 tractors equipped with
autosteer or tractor guidance
were sold in 2016);

Autonomous tractors;

Unmanned spraying drones;

Autonomous
data
mapping
drones;

Robotic implements for deweeding;

Autonomous de-weeding mobile
robots;

Robotic fresh fruit harvesting (such
as a machine that picks
oranges20);

Robotic strawberry harvesting; and

Manned and unmanned robotic
lettuce/vegetable
thinning/harvesting.

Figure: Use of robotics in agriculture includes drones21

It was reported, earlier in 2017, that researchers in Shropshire were able to sow and harvest a field of barley using only robots22.
Estimates, produced by the International Federation of Robotics, show that, by 2018, global sales of industrial robots will grow by 15%
each year, with 70% of sales recorded in China, Japan, USA, South Korea and Germany 23.
3D PRINTING
In edition 224 of BC Disease News (here), we discussed that 3D printers had emitted potentially hazardous ultrafine particles and volatile
organic compounds. Working more than 40 hours each week with 3D printers was significantly associated with diagnoses of asthma or
allergic rhinitis.
Last year, the European Agency for Safety and Health at Work published an expert review that provided a brief introduction to 3D printing
and examined its risks24. Occupational health and safety challenges related to 3D printing include:

Gas and material exposures;

Material handling;

Static electricity;

Moving parts; and

Pressures.
The European Agency report noted that most materials used in 3D printing are known, and so are their effects on health. It provided an
overview of the uses of 3D printing. Not more than 1% of the population owns a 3D printer. The majority of 3D printed products are
manufactured at home and distributed within the sharing economy. Industrial 3D printing occurs less than home production. As an
example, the economic contribution of the entire 3D printing industry in the Netherlands in 2015 was estimated at around €45 million,
making up 0.005% of the country’s total gross national product. However, 3D printing is currently being encouraged as a way for farmers
to develop and repair their own tools, in an effort to save expense. 25 In January of 2017, it was reported that rural workers in Myanmar,
have been using 3D printing as a means to design new sprinkler systems and water pumps.26
Another application of 3D printing is the bioprinting of organic and/or living tissue, whereby organic matter can be built up by printing thin
layers of cells. There have been numerous successful experiments of printing ‘ living’ materials containing fungus or algae. However, this
technique poses risks to health and hygiene and raises ethical issues. Last year, the Brazilian organisation, Embrapa Genetic Resources
and Biotechnology's Laboratory of Nanobiotechnology (LNANO), has recently had an application approved to use bioprinting in
agricultural research.27
Overall, the European Agency report concluded that the everyday impact of the 3D printer on physical safety in the workplace is likely to
be limited.
However, a recent NIOSH study, comparing the printer emissions from the most commonly used type of desktop 3D printer and two models
of black and white laser printers28, found that certain chemicals, known as volatile organic compounds, were significantly lower with laser
printers compared to 3D printers. The 3D printers also emitted 14 chemicals that laser printers did not emit. In addition, 3D printer emissions
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likely combined to form other chemicals. Even after printing, 3D printed objects emitted styrene, indicating that exposure beyond the
actual process of printing may be a concern in the work place.

Figure: 3D printing29

ENERGY PRODUCTION
Increasingly, farmers are turning to renewable energy sources as a means to generate as much electricity as possible and provide a longterm source of income.30 We now look at the risks associated with growing sources of energy.
BIOFUELS
Many farm machines are driven by fossil fuels. Although there was no mention of a ban affecting tractors, the Government recently
announced that the sale of diesel and petrol cars would be banned from 2040 onwards.31 Biofuels are being developed as alternatives
to petrol and diesel fuels with the objective of reducing carbon emissions from liquid fuels. Biofuels, however, are not without their healthrelated drawbacks.

Figure: Biofuel pumps in the United States32

EFSA consider transmissible spongiform encephalopathy (TSE) to be the most relevant hazard caused by animal fat-based biofuels33. Forms
of TSE include bovine spongiform encephalopathy (BSE), in cattle, and variant Creutzfeldt-Jakob disease (vCJD), in humans. With the
exception of BSE in cattle, which can cause vCJD in humans, there is no scientific evidence that other TSE’s can be transmitted to humans34.
TSE diseases can affect the brain and nervous system, and are fatal.
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Animal fat also contains other biologically
hazardous molecules, such as heatresistant bacterial spores and viruses. TSEcausing agents have high resistance to
destruction and are known to be stable at
high temperatures.
A report, commissioned by the Department
of Transport and the Department of Energy
and Climate Change (now the Department
for Business, Energy and Industrial Strategy)
to provide advice on the UK strategy for
development of biofuels, was published in
July of 201735. The report contained a small
section on air quality and human healthrelated issues, which stated:

Air quality studies show that
emissions of some pollutants may
be higher for biofuels when
compared to fossil fuels, largely
resulting from the emissions
associated
with
feedstock
production and biofuel processing
(i.e. emissions from producing
biofuels may be more significant
than emissions from burning fossil
fuels). For example, burning straw
in sugar cane fields in Brazil causes
substantial respiratory diseases,
such as asthma and pneumonia,
in sugar cane workers and local
populations;

Vehicular exhaust emissions of
bioethanol blends vary with blend
strength.
In general, lower
bioethanol blends have lower
carbon monoxide (CO) and
particulate matter (PM) emissions
compared to petrol.
Higher
ethanol
blends
lead
to
comparable or slightly lower levels
of CO, PM and oxides of nitrogen,
but five to ten times higher
emissions of acetaldehyde.

It has been argued that, despite
having lower PM emissions,
biodiesel exhaust emissions could
be potentially more harmful to
human health because of higher
proportions of ultra-fine particles.
Smaller
particles
remain
suspended in the air for longer,
are more easily inhaled and are
able to penetrate more deeply
into the lungs.
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Other assessments on potential human health implications of biodiesel suggest
that using biofuels compared to diesel fuels results in minimal health impacts.
Routes of health effects in humans other than air pollution, such as water/soil
pollution and occupational hazards are scarcely discussed in the literature, and
should be explored further.

Macro-algae, or seaweed, is increasingly gaining attention as a potential feedstock for
third generation biofuels36, which may be commercially available by the year 2030. At
present, however, greenhouse gas emissions are higher than those from fossil fuels,
meaning that they are not a feasible option.
SOLAR PANELS
Use of solar panels in the UK has increased significantly in the last 5 years. On 25 March
2017, it was found that solar power had produced six times more electricity than the
country’s coal-fired power stations on that day37. However, the amount of solar forecast to
be installed by 2022 is a fifth of the amount installed over the last five years 38.

Figure: Solar panels39

In November of 2017, researchers at the Fraunhofer Institute for Solar Energy Systems
published a press release on an experiment, involving 720 bi-facial solar panels situated
over a third of a hectare of agricultural land. The solar panels were mounted on top of
crops, near Lake Constance, with enough room to permit the operation of farm machinery
beneath the panels. After a year of trials, the research showed that the dual-use system
(agrophotovoltaics) increased the total productivity of the land by 60%.40
Previously, in a document from 2010, the State Smart Transportation Initiative outlined the
health risks associated with each stage of the solar panel life cycle 41.

Risks Associated with the Installation and Use of Solar Panels:






Because solar panels are encased in heavy-duty glass or plastic, there is little risk
that small amounts of semiconductor material can be released into the
environment.
In the event of a fire, it is theoretically possible for hazardous fumes to be released
and inhalation of these fumes could pose a risk to human health. However,
researchers do not generally believe these risks to be substantial given the shortduration of fires and the relatively high melting point of the materials present in the
solar modules.
A greater potential risk associated with photovoltaic systems is the potential for
shock or electrocution if an emergency responder comes in contact with a high
voltage conductor.



The strength of electromagnetic
fields produced by photovoltaic
systems do not approach levels
considered harmful to human
health
established
by
the
International Commission on NonIonizing Radiation Protection.
Moreover
the
small
electromagnetic fields produced
by photovoltaic systems rapidly
diminish with distance and would
be indistinguishable from normal
background levels within several
yards.

Journal of Occupational Health, research into cadmium indium gallium (di)selenide,
injected into the trachea, resulted in excessive fluid spots in the lungs, progressively
worsening with time. Moreover, silicon tetrachloride has been found to kill plants and
animals.
HYDRAULIC FRACTURING
Hydraulic fracturing, or fracking, involves injecting a high-pressure mixture of water, sand
and other chemicals into wells, in order to induce fissures in rocks that allow the release of
gases. These gases are collected and used to provide power. In both the UK and USA,
fracking has been promoted as a way to reduce dependence on foreign energy sources.
Drilling companies suggest that trillions of cubic feet of shale gas may be recoverable from
underneath parts of the UK43.

Figure: Activities the hydraulic fracturing in process44
Risks
Associated
with
End-of-Life
Management and Recycling of Solar
Panels:


If not properly decommissioned,
the greatest end of life health risk
from crystalline solar modules
arises from lead containing
solders. Under the right conditions
it is possible for the lead to leach
into landfill soils and eventually
into water bodies.

Further, an article, published in April of
2017, identified the toxic chemicals
emitted by solar panels and outlined the
potential health effects upon exposure.
Chemical agents found in solar panels
include:

Cadmium telluride,

Copper indium selenide,

Cadmium gallium (di)selenide,

Copper
indium
gallium
(di)selenide,

Hexafluoroethane,

Lead,

Polyvinyl fluoride, and

Crystalline silicon42.
It was noted that these materials pose a
toxicity risk to lungs. In the case of cadmium
telluride, the journal of Progress in
Photovaltaics reported that exposure by
inhalation caused lung inflammation and
lung fibrosis. At moderate to high doses,
death was observed. Similar observations
were made in a Toxicology and Applied
Pharmacology article, involving copper
indium selenide, although death was not a
feature of exposure. Elsewhere, in the
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However, in early 2017, NIOSH, identified hydraulic fracturing as an occupational health
and safety area needing attention. In America, hydraulically fractured wells provided twothirds of the USA’s natural gas in 2015.45
In December of 2017, UK media outlets reported that, ‘ domestic fracking will finally begin
in earnest in 2018’.46 Public support for fracking in the UK is low, primarily due to
environmental and health concerns47. In addition, scientists have questioned whether the
geology of the UK is actually suitable for fracking48. At this stage, the amount of hydraulic
fracturing that will occur in the UK in the future is uncertain.
The link between hydraulic fracturing and farming is that much of the targeted areas for
drilling of shale gas is rural farmland. As such, the hazardous risks associated with fracking
are likely to affect the health and safety of agricultural workers.
In 2012, NIOSH evaluated that the transportation of hundreds of thousands of pounds of
sand, during operations, generated dust that includes respirable crystalline silica, the
inhalation of which can cause silicosis and lung cancer. 49 50

Figure: Areas licensed for hydraulic fracturing in the UK (Source: BBC, 2015) 51

Low birth weight is a risk factor for numerous
negative outcomes, including infant
mortality, attention deficit hyperactivity
disorder, asthma, lower test scores, lower
schooling attainment, lower earnings and
higher rates of social welfare program
participation.
The finding of a 25% increase in the
probability of low birth weight, within 1 km
of a fracturing site, is not inconsistent with
findings from other studies that have
investigated the effects of air pollution on
foetal health.
Childhood cancer incidence has also
been observed in Pennsylvania counties,
though the standard incidence ratio of
child leukemia was unremarkable.55

EFFECTS OF FRACKING ON FARMING
In July of last year, it was reported that farmers had protested outside a fracking site in
Lancashire52.
Health concerns expressed by farmers about fracking include53:

Health and safety impacts on families and children nearby sites;

Sickness and reproductive defects in livestock;

Water, land and air contamination of crops;

Frack fluid spillages and animal deaths;

Hazardous exposure to vegetable crops, meat, eggs and dairy products entering
the food chain;

Chemical spills; and

Water shortages.
Farmers are also concerned that fracking could reduce the value of their land, and that
supermarkets may stop sourcing produce grown on drilling sites54.

Families and Children
In edition 215 of BC Disease News (here), we reported on an American study, published in
2017, into 1.1 million births in Pennsylvania between 2004 and 2013. It showed that there
were greater risks of ill-health among infants born to mothers living within 2 miles of a
hydraulic fracturing, or ‘fracking’, site.
There was evidence in support of negative health effects in babies born within 3km of
fracking sites and the largest health impacts were seen among those living within 1km of a
fracking site.
Among mothers living within 1km of a site, there was a 25% increase in the probability of
low birth weight, and significant declines in average birth weight and in the infant health
index.
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Irrespective of this observation, a recent
review of the chemicals used in hydraulic
fracturing and their potential to cause
childhood blood cancers found that, of
1177 chemicals, more than 80% had not
been evaluated by the IARC. Of the 111
potential water contaminants and 29
potential air pollutants, (119 compounds),
49 water and 20 air pollutants were known,
probable, or possible human carcinogens.
A total of 17 water and 11 air pollutants (20
compounds) had evidence of increased
risk of leukaemia/lymphoma56.
In another 2017 study, volatile organic
benzene compounds were found close to
fracking
operations57.
Researchers
monitored the urinary levels of a metabolite
of benzene in pregnant women living near
a Canadian fracking site. Results showed
that these women were approximately 3.5
higher than those in the general Canadian
population58. Levels were particularly high
in indigenous women, though the
differences were not statistically significant.
The effects of benzene on developmental
health have been widely studied, and
include reduced birth weight, increased
risk of childhood leukaemia, and birth
defects such as cleft palate and spina
bifida. The lead researcher of the study,
Marc-André Verner, said:
‘Although the levels of muconic acid found

in the participants’ urine cannot prove

beyond reasonable doubt that they were
exposed to high levels of benzene, these
results do clearly demonstrate the
importance of exploring human exposure
to environmental contaminants in naturalgas (fracking) regions’.59

which chemicals are present in the fracking process and therefore do not know which type
of health effects testing should be conducted63. Ideally, comparisons between pre-fracking
and post-fracking exposure could establish a route of human exposure, and confirm that
health effects are caused by the claimed chemical exposure.

The researchers concluded that more
extensive research is required, and they will
undertake further studies in the future.

According to the American Public Health Association (APHA), in a 2012 report, it stated that
evidence regarding health impacts of gas drilling is difficult to obtain, and that many
uncertainties remain about the types of exposures and resulting health impacts 64.

Case Study

In the USA, fracking companies are allowed to protect the precise identity and contents of
fracking fluid under ‘proprietary’ or ‘trade secret’ designations. From a public health
perspective, this makes exposure monitoring difficult, and makes it difficult for health
agencies to offer advice to operators. However, a national hydraulic fracturing chemical
registry, known as FracFocus, which was created in response to concerns about effects on
health and the environment, provides public access to list of chemicals used in individual
wells. As of December 2012, the registry contained more than 33,000 voluntary
disclosures65.

After opening more than 30 gas and oil
wells in close proximity to her farm, North
Dakota cattle farmer, Jacki Schilke,
claimed that 5 of her cows had ‘dropped
dead’, while she claimed to have suffered
chronic lung pain, back pain, and rashes,
over the course of the year. Ms Schilke
attributed these events to fracking.
Subsequent air testing confirmed the
existence of higher than normal levels of
chemical compounds in her vicinity, such
as benzene, butane and chloroform.60

Shale Gas Syndrome
Numerous online articles have reported on
a case series study on health hazards
caused by fracking.61 The study was limited,
in that it was not epidemiological and did
not compare exposed and unexposed
workers.

Future Steps

According to the House of Representatives’ Committee on Energy and Commerce,
between 2005 and 2009, the 14 oil and gas service companies in the USA used more than
2,500 hydraulic fracturing products containing 750 chemicals and other components. The
products ranged from unexpected items such as instant coffee and walnut hulls, to
products known to cause adverse health effects, such as benzene, silica, lead, ethylene
glycol and methanol66. There is also the potential for exposure to diesel fumes, due to the
use of diesel vehicles on site. Though the occupational safety issues are well understood
and regulated, the occupational health issues are less well understood.

Figure: Hydraulic fracturing site in the Marcellus shale deposit, in the Northeastern USA 67

However, the authors found adverse effects
of
fracking,
including
respiratory,
reproductive, and growth-related problems
in animals, and a spectrum of symptoms in
humans, which they termed ‘shale gas
syndrome’.
of so-called ‘shale gas
syndrome’, include a combination of
Symptoms

burning eyes, sore throat, headaches,
nosebleeds, vomiting, diarrhoea, and skin
rashes. It has been reported that whenever
fracking victims are compensated for their
losses, they often are forced to sign nondisclosure agreements62.
As there is no systematic testing of air, soil or
water for chemical contaminants, and
there is no systematic health monitoring of
nearby residents, researchers do not know
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The emerging epidemiological studies, such as those outlined above, convey concerning
adverse birth outcomes.68 There are few studies, at this time, which have focused on either
worker or resident populations, exposed to fracking. Consequently, there is a need for more
research to be conducted on potentially affected populations, as fracking operator
activity, over recent months, indicates that UK fracking operations may begin imminently.
Fracking is widespread throughout the USA, and has increased considerably in recent
years, so studies from the USA should continue to offer insight into the risks faced by workers
and residents in the UK. Hopefully, more comprehensive research can be used to initiate
preventative measures for curbing occupational health risks, especially those affecting the
agriculture industry.
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Mesothelioma and Talcum Powder – Asons’ Kamran Akram Disciplinary Tribunal –
5 Additional Chemicals in the Carcinogens and Mutagens Directive – Inaccurate
MedCo Agency Reports – ‘No Time To Lose’ Materials and Case Studies –
Construction Workers and Asbestos-Related Knowledge – Product Chemicals and
Breach of REACH Regulations – Protection Against Shipping Container Fumigation
– Acoustic Shock.

$37 Million Award in
Mesothelioma Talc
Case
A jury in New Jersey, US, voted that a
mesothelioma patient’s disease was
caused by asbestos in talcum powder. This
is the first time Johnson & Johnson has lost a
case alleging that its products contain
asbestos.1
Most people who are diagnosed with
mesothelioma have been exposed
occupationally to asbestos, often by
working in the construction industry.
However, a small number of cases are
reported in those who have been exposed
to
asbestos
in
non-occupational
circumstances. The banker, in this case,
had reportedly never worked around
asbestos. He claimed to have developed
mesothelioma after inhaling dust that was
generated through his regular use of talc
products since 1972, when he was born.
Talc and asbestos are both naturally
occurring minerals and tend to be found
close together. Studies have suggested
that there is a risk that talc may be
contaminated with asbestos during mining.
The claimant’s lawyers claim that Johnson
and Johnson knew about the risk of
contamination of its talc products with
asbestos as early as the 1960s, but failed to
warn consumers. It was decided that
Johnson & Johnson was responsible for 70%
of the damages, and Imerys, the supplier of
its talc, was responsible for 30%. Johnson
& Johnson maintains that its baby powder
does not contain asbestos, nor does it
cause cancer. Johnson & Johnson has
been involved with only one other asbestosrelated trial, which it won in November2.
Johnson & Johnson have also lost several
high-profile cases in which it was alleged
that talcum powder products cause
ovarian cancer, though some decisions
have been reversed. We reported on these
cases in issues 184 (here) and 205 (here) of
BCDN.
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SDT Hearing for Former
Asons Chief
We previously discussed, in edition 179
(here), that the SRA had closed down Asons
on grounds of suspected ‘dishonesty’. Later,
in edition 220 (here), we reported that the
former Chief of Asons, Kamran Akram, will
appear before an upcoming Solicitors
Disciplinary Tribunal (SDT) hearing.
Allegations made against Mr Akram, by the
SRA, are that he:












‘Caused
or
permitted
the
presentation of applications for
costs in PI claims which
misrepresented the grade of
relevant fee-earners so as to
increase the level of recoverable
costs.
Caused
or
permitted
the
presentation of claims for special
damages
which
contained
particulars that were false in that
the event, loss or treatment
alleged to have given rise to the
special damages claim had not
occurred or did not exist.
Caused or permitted Asons to act
in circumstances giving rise to a
conflict of interest.
Provided misleading information
to the court and/or the SRA in
relation to the false and inflated
claims.
Caused or permitted payments of
prohibited referral fees.
Failed to run his practice or carry
out his role as sole principal, COLP
and COFA of Asons effectively.’3

The 8 day hearing began on 9 April 2018.
We will report on the outcome of the
hearing when it is handed down.

EU Takes Further Steps to
Protect Workers from
Cancer-Causing
Chemicals
In this article, we discuss a press release,
from the European Commission, which
explains how it is seeking to take further
action against cancer causing chemical
agents. We last reported on the EU actions
in edition 198 (here), where there was
discussion on the Carcinogens and
Mutagens Directive 2004/37/EC2 (CMD).
The CMD was introduced to reduce deaths
caused by work-related cancer which,
according to statistics, is at 52% on an
annual basis. The CMD seeks to limit or
eliminate exposure to chemical agents.
The latest press release mentions five
additional cancer-causing chemicals, of
which workplace exposure limits will be
implemented. The ‘new exposure limit
values’ will be included in the CMD. The
carcinogens, which have been selected by
the Commission, are:



Cadmium and
compounds;



Beryllium and inorganic beryllium
compounds;



Arsenic acid and its salts, as well as
inorganic arsenic compounds;




Formaldehyde; and

its

inorganic

4,4'-Methylene-bis(2-chloroaniline)
(MOCA).4

The Commission has identified that the first
three, out of the five carcinogens listed,
where to be found in these sectors:

‘... cadmium production and refining,
nickel-cadmium battery manufacture,
mechanical plating, zinc and copper
smelting, foundries, glass, laboratories,
electronics,
chemicals,
construction,
healthcare, plastics and recycling.’5
The initiative intends, not only reduce the
number of work related cancer cases, but
also to provide better overall health to

reduce the prevalence of other diseases
caused by carcinogenic and mutagenic
substances.
Marianne Thyssen, Commissioner for
Employment, Social Affairs, Skills and
Labour Mobility, summarised the current
progress of the Commission, as follows:
‘Today, the Commission has taken another

important step towards fighting workrelated cancer and other relevant health
problems on the work floor. We propose to
limit workers' exposure to five additional
cancer-causing chemicals. This will
improve protection for over 1 million
workers in Europe and help create a
healthier and safer workplace, which is a
core principle of the European Pillar of
Social Rights’6
We will report on any further developments
to the CMD in due course.

Scottish Campaign to
Save NHS Expenditure
A campaign, initiated by a Scottish Minister,
is seeking to push through new legislation,
which may encompass former shipyard
workers diagnosed with industrial diseases
The proposal was put forward by Stuart
McMillan, MP for the Scottish National Party
(SNP), and is set to undergo public
consultation, closing on 22 June 2018.
Through
prospective
legislation,
Mr
McMillan plans to extend the Road Traffic
(NHS Charges) Act 1999 by allowing the
recovery of NHS treatment costs for
conditions beyond those caused by
negligent parties in road traffic accidents.
This could include claims for ‘industrial

deafness, asthma, skin diseases and
asbestos-related condition ...’ where the
negligence is caused, for example, by
negligent employers.7
The rationale for Mr McMillan’s member’s Bill
is that the NHS, in Scotland:
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‘... should not be disadvantaged by paying
the financial price for the care and
treatment of individuals whose injuries have
been caused by a person or organisation’s
negligence ... millions are spent each year
on treating industrial diseases which people
have contracted through poor working
practices and conditions.’

She described the appointment as a
‘cursory examination’ lasting five minutes,
which was half of the proposed slot.

In reaction, Phyllis Craig MBE, Manager of
Clydeside Action on Asbestos stated:

In her own personal experience, the
claimant representative believed that the
process had been designed ‘to get clients

‘My hope is that the Bill will ultimately
recover all costs of treatments provided by
the NHS, as this will mean that it will be the
liability of insurers to meet the costs of
diagnosing, managing and treating those
who have suffered an injury or illness can
be enshrined in law’.

seen and reports drafted in as short an
amount of time as possible’.8

Inaccurate Medical
Reports?

Recently, it has been debated that MedCo
could be extended to cover other types of
personal injury. If this is the case,
inaccuracies will need to be reduced.

In this article, provide an account of
inaccurate medical reports, which have
been produced by medical reporting
agencies (MRO). Other legal professionals
have been advised to report instances,
such as these, to MedCo, with a view to
improving the process.
A claimant representative recently suffered
a whiplash injury, herself, and has since
called upon fellow practitioners to
challenge inaccuracies associated with
the MedCo process. She warns that
procedural irregularities may lead to
allegations of dishonesty, on behalf of
claimants.
When attending her appointment, she
commented that a questionnaire was
disseminated just moments before. She
described this as too ‘complex’ and stated
that information collated would be
reflected in an MRO report in any event. It
was suggested that the questionnaire
should be attached with the appointment
letter, allowing ‘sufficient time’ to
accurately provide all the relevant
information, as opposed to a questionnaire
‘without notice’.

The subsequent report, which was
produced as a follow up of the
appointment, was described as ‘so flawed’,
because her age was incorrect.

Consequently, her ‘solicitor is now tasked

with raising these numerous inaccuracies
with the medical agency and reporting the
matter to MedCo.’9

Free Practical Materials:
IOSH No Time to Lose
In this article, we report on the No Time to
Lose (NTTL) campaign, which seeks to
reduce and control the deaths caused by
occupational cancer. Its main target is
asbestos-related
cancer.
In
an
announcement,
the
British
Medical
Association (BMA) has revealed that ‘IOSH is

launching free practical materials to help
businesses tackle asbestos-related cancer
as part of its No Time to Lose (NTTL)
campaign’. The aim is to educate and raise
awareness of the dangers posed by
exposure of asbestos. However, NTTL’s
campaigns
also
concern
other
occupational cancers, such as those
caused by silica and ultraviolet (UV)
radiation, which are discussed below.

Silica Dust Case Studies
The first NTTL affiliated company taking
action is Network Rail. Its initiatives are to
control silica dust exposure. Network Rail
have identified employees most at risk and

the locations where work with silica dust
presents the greatest risk:

Work in quarries;

Work on the track;

Those who handle and transport
ballast; and

Engineering work sites.
Network Rail have raised awareness by
educating its employees and industry
colleagues about the risks silica dust
exposure can cause. They have stated that

‘each blast at a quarry produces between
15,000 to 40,000 tonnes of material.’10
Steps taken to reduce those exposed to
dust on the track includes screening and
washing the ballast before it is moved to a
local distribution centre. At the centre,
Network Rail has implemented ways to
reduce the dust created by unloading,
stockpiling and re-loading. In order to do
so, the ballast is dampened. Elsewhere,
Network Rail instructs workers to refrain from
visiting the site if it is not necessary to do so,
while those who are required must wear
respiratory protective equipment (RPE).
Neil Roberts, Programme Manager at
Network Rail stated:

‘By proactively improving the general
awareness of exposure to silica dust, we are
enabling a sustainable approach to
managing the health and wellbeing of our
employees.’11
The second company taking action is
Wates Group, a construction company. In
2014, it implemented a dust campaign, ‘Bin
the Broom’, to minimise the dust produced
on sites.
Kelly Osborne, Occupational Health
Manager and IOSH Graduate Member has
said:

‘... construction dust is not only a nuisance
but a hidden killer, causing irreversible
respiratory damage to a staggering
number of those who are exposed to it over
long periods of time. The nature of our work
means the workforce will come into contact
with many types of dust … one of the most
toxic dusts – silica.’12
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‘Bin the Broom’ highlighted the dangers of
inhaling dust and has taken steps to tackle
the issue of dust at source by improving the
use of tools and suppression solutions. It
also ensures that, if dust is managed on site,
the following should be taken into account
and carried out:

Risk Assessments are specific and
detailed;

Supervision arrangements are
undertaken;

Equipment is inspected and
maintained; and

Users are trained in the use of any
equipment.13

UV Radiation Case Study
In this section of we report on a case study
of workers at the Royal Mail and their
exposure to Solar Radiation (UV). The Royal
Mail has taken steps to raise employee
awareness of the dangers of exposure to UV
radiation.
An example of this is special clothing, which
has been designed and approved by the
British Association of Dermatologists (BAD) to
reduce UV exposure. This includes

Wide-brimmed hats;

Long-sleeved tops; and

Trousers.14
To prevent the risk of skin cancer the Royal
Mail Group incentivises the wearing of (BAD)
clothing above the provision of sunscreen.
Shaun Davis, Group Director of Safety,
Health, Wellbeing and Sustainability,
commented that ‘Sun safety training and

awareness has to be the first line of
defence.’15
To further promote the awareness of cancer
caused by occupational exposure to UV
radiation, it has initiated a campaign
called ‘Stay Safe in the Sun’, to arm
employees with the knowledge of potential
risks and methods of protection against
exposure.
Shaun Davis added:

‘We’re really promoting the fact that
covering up is the main focus. Wearing the
right clothing to protect yourself from the

sun’s rays gives the best direct protection,
as long as workers are supplementing with
sunscreen where they need to. We know
that getting workforce engagement in our
programme is absolutely crucial, and
we’ve been working with our national and
regional teams, and also in partnership with
the Communication Workers Union, to get
the message out there that taking a few
simple steps can protect people who work
outside for a living from getting the most
common type of cancer in the world’16

One Third of
Construction Workers
Have Never Checked
the Asbestos Register
A survey of 500 construction workers found
that almost a third, 32%, have never
checked the asbestos register before
starting work on a new site. Almost half of
these, or 15% of the respondents, do not
know
about
asbestos
registers.
Furthermore, nearly one in four workers,
23%, said that they believed they may
have been exposed to asbestos fibres.
Only 27% reported that they had not been
exposed.
Regarding training and information, 59% of
respondents said that they had been
informed of the risks posed by asbestos and
this was regularly reinforced through
training. However, 15% said they had never
been informed. Almost one in five, 18%,
said that they would either be unsure or
have no idea what to do if they found
asbestos.17
Dr Lesley Rushton, the new Chair of the
Industrial Injuries Advisory Council, who
conducted many of the studies of the
burden of occupational cancer in the UK,
said:
‘What these new survey results confirm is

that, while people have heard of asbestos
and know what the effects of being
exposed to it are, they’re not sure how to
check if it’s present and they may not know
what to do if they find asbestos.

Uncertainty and ignorance surrounding
how to prevent workers from breathing in
the fibres is deeply worrying.
This is particularly the case among small
companies, sole traders and older workers.
It is crucial that we reach them, to inform
them of the risks and how these can be
managed, to ensure their future health is
not compromised’. 18
Asbestos exposure is associated with
diseases, including lung cancer, asbestosis
and mesothelioma. These diseases share a
long
latency
period,
particularly
mesothelioma. This means that the disease
presents itself many years after exposure.
This means that if today’s workers are
unaware of exposure risks, there will
continue to be cases of asbestos-related
disease and claims for the next 40 years.

Hundreds of Products in
Breach of REACH
Regulations
The European Chemicals Agency (ECHA)
has found that hundreds of products are in
breach of the Registration, Evaluation,
Authorisation and Restriction of Chemicals
(REACH) regulations, and has advised
companies to obtain information on the
chemical composition of their products
from suppliers19.
ECHA’s Enforcement Forum coordinated
the REACH-En-Force project to test
consumer products for 22 chemicals
restricted under REACH, including asbestos,
benzene, lead, phthalates and toluene20.
The types of products inspected included
textile, jewelry, plastic material, glues and
spray paints, brazing fillers, toys and
childcare articles. In total, 5,625 products
were checked.
Overall, 82% of the products checked
complied with the inspected REACH
restrictions, and 18% did not. This noncompliance rate is high, considering that
the REACH restrictions have been assigned
to uses of chemicals with the highest risks to
health or the environment. The highest non-
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compliance rates in the scope of the
project were:

19.7% of toys were non-compliant
with
the
requirement
that
phthalates are in concentrations
with a maximum of 0.1%, and
10.4% of toys that could be put
into the mouth of children were
non-compliant with the limit on
phthalate exposure;

14.1% of brazing fillers were noncompliant
and
contained
cadmium;

13.6% of products were noncompliant, as they tested positive
for asbestos (29 out of 213). This
rate is high, considering that
asbestos has been restricted in the
EU for many years. The noncompliant articles were mostly
from the second-hand market and
it is possible that the articles may
have been produced before
asbestos was restricted;

13.3% of leather articles were noncompliant
and
contained
chromium;

11.1% of metal parts of clothes
were
non-compliant
and
contained nickel;

7.9% of articles tested for
polycyclic
aromatic
hydrocarbons
were
noncompliant;

88.5% of the 392 product checks
for measuring devices were noncompliant – most products
contained levels of mercury
above
the
allowed
limit
(thermometers).
Of the products that breached the
restrictions, 17% were imported from China
and the origin could not be traced in 39%
of products.
Kevin Buckley, the Health and Safety
Association’s (HAS) Senior Inspector, said:

‘Importers, manufacturers and distributors
should be aware of the legal requirements
governing the safety of products
containing restricted chemicals. Retailers
selling the products should check with their
suppliers to ensure that their existing stock is

compliant and all non-compliant stock
should be removed from the shelves’.21

Protective Measures
Needed for Workers
Opening Fumigated
Shipping Containers
A new European Agency for Safety and
Health at Work study has reviewed the risks
to workers who are exposed to fumigants
when opening shipping containers22. The
study identifies significant gaps in
preventive measures and recommends
improvements, which can reduce the
health and safety risks faced by workers.
Freight containers are used worldwide as a
means to transport cargo, with more than
600 million freight containers are shipped
every year. Containers are often treated
with pesticides to prevent damage to the
contents and the spread of pests.
Common fumigants include phosphine,
methyl bromide and formaldehyde. These
agents can have acute and long-term
health effects. Workers at ports, who are in
the vicinity of the containers when they are
opened, can be exposed to these agents.
The reviewers sought information on the
pesticides used, the frequency of
fumigated containers arriving in European
ports, the health effects on exposed workers
and guidelines for handling fumigated
containers.
The report found that the health risks have
been underestimated.
Issues identified by the research, include:

Fumigated containers are almost
never
labelled
as
being
fumigated;

Insufficient safety procedures exist
for the opening and unloading
fumigated containers;

Appropriate risk assessments are
not carried out;

There is a lack of a clear,
standardized screening protocol
to check for residual fumigants;










Knowledge of health risks among
workers opening containers is low;
Use
of
personal
protective
equipment is inconsistent and
variable;
Few countries seem to have
detailed and adequate guidelines
on how to handle freight
containers that may have been
fumigated,
although
various
organization and employers have
guidelines or information sheets
available;
Incidents of adverse health effects
are under-reported. There is no
systematic documentation of such
effects;
Some
containers
have
concentrations which exceed the
occupational exposure limit. The
proportion of containers affected
by this varies between studies,
ranging from between 0% and
3.5% in most studies, but was as
high as 47.2% in one study.

A number of improvements could be made
to improve the safety and health of workers
at risk of exposure. These include:

Not opening containers until a risk
assessment concludes that it is
safe to do so. This could be based
on
shipping
documents
or
measurements of the air inside the
container, and the container may
need to be ventilated;

Introducing adequate monitoring
equipment and standardized
screening
procedures
for
fumigated containers.
The
methods of screening should be
accurate enough to detect low
levels of fumigant, e.g. 10% of the
occupational exposure limit;

Enforcing legislation in respect of
fumigated container labelling. A
uniform
approach
across
European ports is needed to avoid
competition, at the expense of
safety and health;

Identifying containers that could
pose a risk to the health of workers,
and using labelling that is clear
and standard and can be
understood in different languages.
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Creating
and
implementing
standard procedures for offgassing (replacing the air) and
ventilating fumigated containers;
Distributing information packs,
offering guidance on personal
protective equipment and risk
assessment; these should be able
to be understood by all workers
who may be exposed to
fumigated containers.

Feature:
Acoustic Shock: An
Update
In this week’s feature article, we provide a
comprehensive overview of
‘acoustic
shock injury’ , which we previously
discussed in edition 109 of BC Disease News
(here) and following the widely reported
case of Goldscheider v the Royal Opera
House Covent Garden Foundation [2018]
EWHC 687 (QB) which we briefly examined
in last week’s edition (here). We now
analyse the ratio on breach of duty and
causation in greater detail, before going
on to consider the contextual significance
and future implications of the High Court’s
ruling against the Royal Opera House.
WHAT IS ACOUSTIC SHOCK?

The Condition
‘Acoustic shock injury’ is a term that has
been used to describe instances of
exposure to sudden, loud, shocking or
startling noises, usually in one ear, which
may subsequently develop into symptoms,
such as:

headache;

tinnitus;

ear pain;

nausea;

a sensation of numbness, pain or
burning in the head, neck, jaw,
shoulder or arm on the affected
side;

a hollow feeling or fluttering in the
ear;

vertigo;

poor balance;

anxiety;

hypersensitivity
to
sound
(hyperacusis);

fatigue; and

serious depression.23
‘Acoustic shock’ is not to be mistaken with
‘acoustic trauma’, by which the hair cells of
the inner ear are damaged, either by
exposure to loud noise over a long period
of time, or by an extremely high intensity
sound, typically greater than 120 dB. The
sound levels associated with ‘acoustic

shock’ are lower than those required to cause ‘acoustic trauma’. ‘Acoustic shock’ can also be differentiated from long-term exposure to
noise, above 85 dB, post-Noise at Work Regulations 1989, which may amount to a positive finding of NIHL, as a consequence of cochlear
damage.
Many institutions have attempted to define ‘acoustic shock’ in the past:
International Telecommunications Union European Transmission Standards Institute (1998)

‘Any temporary or permanent disturbance of the functioning of the ear, or of the nervous system, which may be caused to

the user of a telephone earphone by a sudden sharp rise in the acoustic pressure produced by it’.
HSE Position Paper (2008)

‘A term used in connection with incidents involving exposure to short duration, high frequency, high intensity sounds through

a telephone headset’.


The Paper goes on to state that exposure to acoustic events is not sufficient to cause hearing damage as assessed by
conventional methods.

Health Services Australia Group

‘Acoustic shock refers to the combination of exposure to a brief, sudden, unexpected, high frequency, high intensity sound


emitted (the stimulus) and the subsequent symptoms (the response) which can develop’.
‘Acoustic incident refers to a sudden, unexpected, high-pitched sound of high intensity…’ It is generally accepted that these
‘acoustic incidents’ are unexpected and randomly occurring with a high frequency at between 2.3 kHz and 3.4 kHz and with
intensities varying between 82 dB to 120 dB of varying durations.

Affected Industries
In edition 109, our feature article focused on the risk of ‘acoustic shock’ in call centres. Since 1991, major manufacturers have incorporated
an acoustic limiter in the electronics of their headsets to meet the requirements of the Department of Trade and Industry (DTI) specification
85/013.
In the UK, limiters ensure that any type of noise above 118 dB is not transmitted through the headset. However, this can increase ‘central
auditory gain’, which may render operatives more susceptible to ‘acoustic shock’. Some manufacturers are now bringing 'acoustic shock
protection' and 'headset noise limiter' devices to the PPE market.
In November of 2004, the Call Centre Management Association released a press statement indicating that 300,000 call centre workers
may be victims of ‘acoustic shock syndrome’.

Medical Research
Medical consensus on ‘acoustic shock syndrome’ has not yet been reached, since this is still a new and developing area of research, with
few studies. The term is no more than a description of a constellation of symptoms, many of which appear to be ill-defined and unrelated,
and with no (as yet) physiological link with exposure.
The concept of ‘acoustic shock’ was introduced by Milhinch, in 2002. His research identified 103 call centre operators who reported
unexpected high-pitched sounds24. The study sought to provide evidence of injury following acoustic incidents, most likely due a
neurophysiological phenomenon, with some psychological cause. Results showed it was possible that psychophysical responses were
heightened in individuals with pre-existing high levels of stress.
Milhinch went on to report that ‘acoustic incidents’ capable of triggering ‘acoustic shock injury’ are typically brief and are frequently
measured at the intensity and frequency ranges specified by the Health Services Australia Group (above).
Elsewhere, in a Danish study, published in 2015, sounds capable of causing ‘acoustic shock’ were identified between 100 Hz and 3.8 kHz,
with intensities varying from 56 dB to 100 dB. Nevertheless, the proximity of the sound to the ear is a common factor to onset the condition25.
In 2007, a British paper by McFerran and Baguley identified ‘acoustic shock’ as, ‘a recently recognized clinical entity’.26
However, other sources have suggested that symptoms are largely psychological. A 2003 report by Lawton, at the University of
Southampton, produced information on symptoms experienced by 18 call centre workers, who were bringing personal injury claims. The
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report concluded that claims for ‘acoustic shock’ concentrated on symptoms, such as tinnitus and emotional response 27. Whereas, pain,
lightheadedness and numbness, all of which may start after the ‘shock’ incident, were not associated with neurological deficit.
In a study, carried out by Parker and colleagues in 2014, the medical notes and occupational health records of 30 ‘acoustic shock’
‘sufferers’ were examined:

90% had tinnitus;

70% had previous oto-pathology;

63% had psychopathology; and

17% had head injuries.
It was again concluded that hearing loss was not necessarily a feature of ‘acoustic shock syndrome’. There is often little clinical evidence
of pathology28.
In the same year, Hooper identified cases of pseudohypacusis (exaggerated or false hearing loss) and suggested that ‘acoustic shock
syndrome’ is predominantly psychogenic, due to:

the variation in the nature of the acoustic incident involved;

the presence of noise-limiting technology in the workplace;

the marked variation in time of symptom onset (following the incident); and

the clusters of cases occurring in the same call centre 29.
It has been suggested that the physiological basis of ‘acoustic shock injury’ could be excessive contraction of the muscles of the middle
ear30. Symptoms of ‘acoustic shock’ may be instigated by tonic tensor tympani syndrome: the initial response after an ‘acoustic incident’
is thought to be an exaggerated startle response with contraction of the tensor tympani muscle. Continued contraction of the tensor
timpani muscle could generate many of the symptoms consistent with ‘acoustic shock’. McFerren, in a 2015 article, argued that, even
though this model has many proponents, there is no robust scientific support thus far31.
Most recently, in a case study from 2017, in which the patient’s middle ear function was assessed, a difference in middle ear function was
observed between ears exposed to ‘acoustic shock’ and unexposed ears. The authors reported:
‘This study is the first to provide experimental support suggesting that middle ear muscles can behave abnormally
after acoustic shock injury’32.
The study also suggested that middle ear inflammation may contribute towards tinnitus and pain suffered.

‘Acoustic shock’ may gain widespread medically accepted recognition in the future, if testing of otological function can demonstrate a
difference between exposed and unexposed ears.

Treatment
In respect of treatment, Westcott reported 4 cases of ‘acoustic shock’, which were treated with sophisticated in-the-ear digital hearing
aids, set up to act as electronic filters, compressing all sounds down to the range of conversational speech. The rationale for this approach
was that it would protect against dangerous sound levels, while avoiding the risk of overprotection. 3 of the 4 patients treated in this study
showed improvement, but is difficult to draw firm conclusions from such a small study.
‘ACOUSTIC SHOCK’ CASE LAW

Woodings v BT (2003, unreported)
The claimants, in Woodings, were employees of British Telecommunications. It was alleged that they had suffered ‘ acoustic shock’ by way
of ‘aural exposure to loud and shrill electronic noise’ through the headsets or earpieces worn. Each complained of earache, ‘ auditory
interference and vertigo’. As a consequence, minor personal injury was suffered.
At the time of this action, 160 similar claims were pending across the UK, 30 of which were pending against the defendants.
All 5 claimants reached settlement with the defendants for sums ranging between £500 and £750, without the defendant’s admission of
liability on medical causation.
The judge, who was assessing the basis upon which costs should be assessed, stated that ‘acoustic shock’ claimants were on a ‘litigation
frontier’, whereby the ‘capacity [of sudden noise] to cause personal injury ... [is] ... not clearly understood’. He advised that, had the claim
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been pursued to trial, the case would have been allocated to the multi-track where extensive medical, scientific and technical evidence
could be adduced.

Macintosh v Clark (High Court, 2010, unreported)
At the High Court, in Macintosh, HHJ Harris QC ruled on liability in a personal injury claim, pursued by a former secretary of the 1st defendant
employer, a firm of solicitors.
The claimant purported to have suffered damage to her hearing on 21 April 2005, when an employee of the 2 nd defendant conducted a
routine check of the alarm. The alarm was turned on for approximately two seconds. During this short time period, the receptionist, who
was situated 8 ft away from the device, transferred a call through to the claimant, who heard the ‘loud noise’ through the telephone.
Consequential injuries included earache and a loss of hearing in the affected ear for two weeks, together with persisting tinnitus. Damages
were agreed at £13,500, subject to liability.
Mr Andrew Raymond was jointly instructed as the acoustic expert. This was his first ‘acoustic shock’ case and ‘he knew of no other expert

who had written an acoustic shock report’.
In his report, he stated that, given the ‘minimal duration’ of noise exposure:

‘Purely in terms of noise exposure it would seem unlikely that the Claimant could have been expected to have suffered
permanent hearing damage in the conventional sense’.
However, Mr Raymond did, in his report, consider that the levels of exposure were high enough to engage symptoms of ‘acoustic shock’,
which he described as a ‘temporary phenomenon’, which was ‘not well understood’. Unlike NIHL, which involves exposure to high levels of
noise over an extended period of time, the effect of ‘acoustic shock’ is ‘not to cause damage to the hearing system, more a reaction of

shock as in fright; the muscles of the middle ear go into spasm’.
Expanding on this definition, he stated that the ‘little known condition’ was ‘almost exclusively a call centre phenomenon through headsets

generated by somewhat mysterious and speculative sources within telephone systems’.
As such, he imagined, in his report, that ‘few employers outside of call centres would have any knowledge of acoustic shock. The HSE has

little to say on the subject’.
Indeed, the HSE website, when the expert report was written, stated:

Mr Raymond, as part of his own investigations, listened to the sound of the alarm via the telephone and, although the noise noted was
‘horrible’, he suffered no symptoms.
Further, he did not expect that either Defendant would have known much about the problems associated with ‘acoustic shock’, while also
noting that most people ‘think noise is more damaging than it is’. In addition, neither ENT specialist suggested that the claimant’s injuries
were a ‘reasonably foreseeable’ consequence of her brief noise exposure.
HHJ Harris ruled, at paragraph 13:

‘I found no evidence that either defendant did know or should have known that any damage to hearing was to be
foreseen in the relevant circumstances’.
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Goode v Morgannwg (Cardiff County Court, 2013)
In Goode, the claimant brought a claim for personal injuries sustained during the course of her employment at the NHS Direct Wales call
centre. On 14 November 2005, it was alleged that when she pressed the conference call button, to initiate a three way conversation
between ambulance control, the patient and herself, a ‘"white noise", or high pitched static’ was heard through her headset, which she
wore on her right ear. The headset was removed immediately. Pain commenced 50 minutes after the incident. This persisted for one week.
Two months post-incident, head-turning caused dizzy spells.
The claim brought, therefore, was in respect of ‘acoustic shock’, which caused ‘ear pain, ear blockage, hearing loss, tinnitus, nausea and
dizziness’.
In this instance, the headset had an acoustic limiter of 112.3 dB and the claimant failed to prove that the headset was defective in emitting
in excess of the 118 dB telecommunications limit. Nevertheless, in a report, dated 5 April 2007, 51 incidents had been reported over the
course of the previous year, with 28 (54.9%) resulting in symptoms. The causes of acoustic incidents were recorded as ‘ feedback from
cordless and mobile phones; crying babies; barking dogs; fax tones and the loud voices of distressed callers’ .
On medical causation, Dr Clayton, the claimant's ENT medical expert analysed the claimant’s audiogram (2005) after the incident, which
showed increased hearing loss at 1 kHz and 8 kHz, but not at noise sensitive frequencies between 3 kHz and 6 kHz. Later, right-sided
audiometry (2007 and 2008) revealed hearing loss at 2, 3, 4, 6 and 8 kHz and he could not explain the delayed elevation in right sided
high frequency thresholds. Since acoustic trauma is usually immediate in effect, Mr Clayton adjusted his opinion to a ‘probable aetiology

of acoustic shock with an element of acoustic trauma’.
Whereas, the defendant’s medical ENT expert, Mr Parker, considered that the claimant had not sustained ‘acoustic shock’, but had instead
sustained ‘"acoustic startle", which is not a disease, nor is it caused by injury or damage and which has not produced any long-term

symptoms below those lasting a few days’.
The judge weighed up the claimant expert’s evidence to consider the ‘temporal link’ between symptoms and the incident.
Mr Clayton referred to the 2002 Milhinch paper: ‘Acoustic Shock Injury: Real or Imaginary’, as discussed above. Milhinch explained that
‘the primary cause of the injury was an excessive “startle reflex”, initially described as the “tonic tensor tympani phenomenon”, a condition
in which it is posited that the tensor tympani muscle is spontaneously active, continually and rhythmically contracting and relaxing’. As a
consequence, the stressful nature of ‘acoustic incidents’ is responsible for ‘acoustic shock’.
Mr Clayton also cited the research of Klockoff and Westerberg, which noted that ‘elevated psychic tension seems to be the essential
etiologic factor in almost all cases’. Thus, they suggested that ‘more severe and persistent symptoms were experienced in this with repeated
acoustic incidents’ and a ‘“conditioned response” was to blame with symptoms persisting from months to years’.
Reviewing the evidence, HHJ Bidder stated that ‘acoustic shock syndrome’ is ‘plainly not experimentally established’. The Milhinch study
was not in a peer reviewed journal. However, the defendant’s expert described the condition as having ‘low level evidential value’. The
judge identified that he had to ‘consider whether the existence of a medical condition is established on balance of probabilities and not
to the extent that scientists would require’. In any event, it was noticeable from the research that persisting hearing loss symptoms were
absent from the symptoms of the syndrome.
In making his decision, HHJ Bidder preferred the evidence and conclusions of Mr Parker. He said, at paragraphs 92 and 93:

‘I accept the Claimant was exposed to a loud sudden noise and that for no more than a week following the incident
suffered gradually diminishing pain in her left ear which was a normal physiological response (a “startle response”)
rather than “acoustic shock” or “acoustic trauma”. On a balance of probabilities I find that the “blocked” sensation,
the giddiness, hyperacusis and hearing loss and any pain and other symptoms after the first week following the
incident, were unrelated to the incident. I am not satisfied on a balance of probabilities that she has suffered from
tinnitus and I do not find that any tinnitus was in any way caused by the incident. Her changing her job was causally
unrelated to the incident and she has not suffered any incident related symptoms which have caused any financial
loss or disadvantage on the labour market...
I therefore conclude that the Claimant’s claim is for very transient and diminishing ear pain which lasted no more than
a week ... I have considered the “Minor Injuries” section in the Judicial College “Guidelines for the Assessment of
General Damages in Personal Injury Cases” and I consider that the symptoms would justify an award of general
damages of £500’.
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THE GOLDSCHEIDER CASE

Facts of the Case
In Goldscheider v the Royal Opera House Covent Garden Foundation [2018] EWHC 687 (QB), the claimant, a professional orchestral voila
player, complained of aural damage, following a rehearsal of Wagner’s Ring Cycle at the Opera House (ROH), on 1 September 2012.
During the rehearsal session, the viola player was positioned in front of 18 to 20 brass instrument players. The injury suffered ‘prevented his
return to music’. He subsequently left the ROH, in July of 2014, after having made real efforts to return to rehearsals and performances in
2013. Although the claimant had played in orchestras throughout his professional life:

‘... the sensation from so many brass instruments playing directly behind him, in a confined area, at the same time at
different frequencies and volumes, created a wall of sound which was completely different to anything he had
previously experienced’.
At the High Court, the claimant sought damages for ‘acoustic shock’, onset by occupational exposure to noise. In respect of exposure, it
was claimed that:

The lack of space and the proximity of the trumpets to the claimant’s ears meant that he was in the brass section’s ‘direct line of fire’. It
was excruciatingly loud and painful. His right ear was particularly painful because the principal trumpet was directed at that side of his
head’.
In the claimant’s particulars, he claimed to have been exposed to a maximum daily dose of 87 dB(A) and/or a maximum peak sound
pressure level of 140 dB(C).
Unlike the former case authorities, discussed above, Goldscheider had not been exposed to electronically generated white noise through
an earpiece or telephone. Therefore, he was the first known musician to bring a claim of ‘acoustic shock’.33
However, Nicola Davies J, in handing down the High Court judgment, said it is ‘ not uncommon’ for musicians to complain about noise
levels, as proven by employers’ attempts to reduce hearing loss claims by introducing precautionary measures.
The claimant was provided with custom moulded 9 dB earplugs, in 2002, which were fitted by a specialist in Harley Street, while 28 dB
foam earplugs were available to the claimant when necessary. During the rehearsal, the 28 dB earplugs had been ineffective in blocking
out the ‘very high’ sound levels of the brass instruments.
Further, the ROH had given the clamant training and education in the potential dangers of excessive noise exposure, since August of
2005, as documented in his personnel file.

The Claim and The Defence
The claimant argued that the defendant had breached its obligations to protect its employees under common law, the Control of Noise
at Work Regulations 2005 and other regulations. By contrast, the defendant denied breach submitted that the noise produced by the
professional orchestra is not a by-product of its activities, but the raw product.
As such, the orchestra, with integral aesthetic and technical demands, would be unreasonably compromised if it were asked to go beyond
reasonably practicable steps already taken. Indeed, after the incident was reported, the ROH devised plans to move the horn section to
the opposite side of the pit, ‘an enormous artistic compromise’. What is more, the Royal Opera House was built in the 19 th Century and
offered less flexibility than other modern venues.

Noise Exposure
At Paragraph 11 of the judgment, the noise levels of the afternoon rehearsal were measured and recorded as:

‘i) The average noise level to which the claimant was exposed during the three hours, 15 minutes and 24 seconds
representing the total measuring period was 91.8 dB(A)Leq;
ii) At such a level the "lower EAV" (an eight-hour average of 80 dB(A)Lepd ignoring the effects of personal hearing
protectors) was reached within 0.52 hours;
iii) The "upper EAV" (an eight-hour average of 85 dB(A) Lepd ignoring the effects of personal hearing protectors) was
reached within 1.6 hours;
iv) The "exposure limit value" (an eight-hour average of 87 dB(A) Lepd taking into the effects of personal hearing
protectors worn) would have been reached within 2.64 hours if no personal hearing protectors had been worn’ .
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The claimant’s first audiogram, performed by the OH advisor at the ROH, revealed ‘significant deterioration in the high frequencies’ in the
claimant’s right ear. He was first diagnosed with acoustic trauma.

Appendix of Medical Literature
As was also the case in Goode, the research of Janice Milhinch (2002) was cited in the in the appendix of medical literature in
Goldscheider. This, of course, suggested a range of 82 dB to 120 dB sufficient to cause ‘ acoustic shock’.
In addition, the Westcott paper (2006), titled ‘Acoustic Shock Injury’, was referred to. We previewed this research in the ‘treatment’ section
of this article. In the abstract of the paper, Wescott stressed the risks faced by call centre staff:

‘Call centre staff using a telephone headset or handset are vulnerable to ASI because of the increased likelihood of
exposure, close to their ear(s), of sudden unexpected loud sounds randomly transmitted via the telephone line’.
Westcott’s research concluded that:

‘With the rapid growth of call centres around the world, professionals providing tinnitus and hyperacusis therapy are
increasingly likely to encounter some or all of the cluster of ASI symptoms in their clients’.
Another source of accepted literature was the McFerran and Baguley paper (2007), which we cited earlier in this article. Here, the authors
concluded that ‘acoustic shock’ warranted recognition as a separate condition, as opposed to a subsection of an existing condition.
The appendix of medical literature concluded with the International Journal of Audiology paper: ‘Acoustic Shock: A new occupational
disease? Observations from clinical and medico-legal practice’. This was co-written by Mr Parker and weighed up the dearth of medical
evidence pre-2014.
Before this, however, the appendix mentions the ‘foremost ENT textbook’, written by Scott-Brown, in which he states that ‘objective hearing
loss is rarely a feature of acoustic shock’.
The literature adduced in Goldscheider, therefore, remained consistent within existing case law in conveying, scientifically, that
psychological symptoms, stemming from ‘acoustic shock’, are more common than hearing loss. However, since McFerran and Baguley
published their paper, ‘acoustic shock’ has no longer been regarded as only affecting call centre workers. This position was adopted by
Mr Parker in his later work.

Medical Evidence
At paragraphs 110 to 112, the judge provided a description of ‘acoustic shock’, as follows:
‘Acoustic shock is the mechanism of injury from which the symptoms flow. The injury involves the inner-ear and

comprises cellular and/or biochemical changes. There has to be an acoustic incident, the sudden onset of loud noise
for which the person is unprepared. This is followed by an acoustic startle, a vestigial innate response to the threat of
potential injury. The nature of acoustic shock injury is a physiological response to noise. The ear is over stimulated, it
builds up a stock of toxic metabolites and from a physiological response it can move to the infliction of damage. The
threshold varies for each individual. The physical response to damage to the ear can comprise deafness, pain, tinnitus
or dizziness or a combination of two or more.
The noise would be loud, generally unexpected but something extra was needed to get under the stapedius reflex
and the unprepared central nervous system, often in the presence of an individual with anxiety, psychological issues
or stress. The unexpected noise was that of the Principal trumpet, who was playing from different music which the
claimant would not have seen. The claimant would not be familiar with the music of the trumpet because he would
not know the trumpet part. The bell of the trumpet is loud. In rehearsal, how the playing occurs would depend upon
the conductor's interpretation. The claimant would not know when the trumpet was about to get loud. In Mr Parker's
opinion what had occurred was an index exposure, a cluster of short duration, high intensity sounds which presented
to the inner ear. The claimant had not suffered a dramatic shift which would be apparent on audiometric testing, nor
a dramatic disruption of function, it was not a hydrops loss’ .
Mr Parker, instructed to act for the claimant, concluded, in his report, that the claimant had suffered ‘acoustic shock’. In doing so, he
distinguished the claimant from the ‘psychological overlay’, which had been discussed widely in the scientific literature. Mr Parker, in his
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evidence, noted noise levels sufficient to cause ‘acoustic shock’ as peak levels of between 90 dB and 130 dB, especially between 120
dB and 130 dB. This represents a slight modification of the Milhinch range.
Mr Jones, instructed to act for the defendant, contested Mr Parker’s analysis of the claimant’s symptoms and initially said, of the ‘acoustic
shock’, that it ‘is basically alleged to occur in unprotected subjects wearing headphones, typically call centre workers, exposed suddenly
and unexpectedly to unpleasant and brief loud noise’. After discussions between the ENT experts, Mr Jones arrived at the following
determination:

‘In my view there is no causal connection between the rehearsal that day and his symptoms and it is not surprising
that they developed during a rehearsal in a professional musician, so could a cold. The real point is that if this were
the cause he should have had symptoms long ago.
…
There is no good evidence that this syndrome [AS] exists. If it does then it is not the cause of Mr Goldscheider's problems
for several reasons:

It cannot be the cause of some of his symptoms;

The rehearsal noise is very far from that claimed to cause AS;

AS allegedly does not require a very high noise level; hence

It would have occurred in earlier rehearsals;

Later noise would have cause the symptoms anyway’.
Consequently, Mr Jones reasoned that the claimant was more likely to have been suffering with idiopathic Meniere’s disease. This was
refuted by Mr Parker as the claimant was suffering from unilateral symptoms, where Meniere’s contemplates bilateral symptoms. Further,
hearing loss had been diagnosed at high frequencies, where Meniere’s was consistent with medium or low frequency hearing loss.
Moreover, the claimant had a vestibular cause, ‘acoustic shock’, where Meniere’s is a residual diagnosis. It was also suggested that the
fact another viola player had complained of symptoms meant the claimant’s condition was no coincidence, veering towards ‘ acoustic
shock’.

Submissions on Alleged Breaches of the 2005 Regulations
The claimant submitted that that there had been breaches of Regulation 5 of the 2005 Regulations, namely that statutory risk assessments
had not been properly carried out; Regulation 6, having failed to eliminate the noise at source, or reduce exposure to as low a level as is
reasonably practicable; and Regulation 7, having failed to create a hearing protection zone in the pit of the orchestra, with appropriate
demarcated signage and mandatory uptake of hearing protection, where the noise levels were likely to reach the upper EAV of 85 dB (A);
among various other breaches of statutory provisions.
The defendant argued that compelling the wearing of hearing protection throughout rehearsals would have been ‘ impractical’ and
dosimetry readings showed noise exposure of just 68 dB to 70 dB, In fact the claimant had worn 25 dB earplugs during the loudest periods
of exposure. Counsel for the defendant argued that it had taken:

‘… all reasonably practicable steps to reduce the noise levels, the standards to which the defendant's efforts should
be held is one of reasonableness not perfection’.
Additionally, defendant counsel invited the court to consider s.1 of the Compensation Act 2006, to counterbalance the duties prescribed
by Regulation 6:

Claimant counsel contested this, at paragraphs 164 and 165:

‘The defendant has advanced no evidence that artistic values of productions of its operas, specifically those in the
Ring Cycle, would in 2012 or now be reduced by steps taken to eliminate or reduce noise exposure from that created
by the configuration of musicians in amongst whom the claimant was rehearsing on Saturday 1 September.

PAGE | 31

The reliance upon "artistic value" implies that statutory health and safety requirements must cede to the needs and
wishes of the artistic output of the opera company, its managers and conductors. Such a stance is unacceptable,
musicians are entitled to the protection of the law as is any other worker. The employees are subject to instruction, set
rehearsal times and performance hours’.
Conversely, counsel for the defendant cited Sedley LJ in Bhatt v Fontain Motors [2010] EWCA Civ 863:

‘In relation to … the burden of proof in relation to what is reasonably practicable, it may be that there is, and needs
to be, no fixed allocation of the burden. It will depend on what has happened and the situation in which it has
happened’ [paragraph 39].
Further, in its written submissions, the defendant submitted that, in light of its ‘status as a national institution creating music of the highest
quality’:
‘The Court should recognise the great cultural value which the defendant's endeavours have to society and consider

this value as being of importance when setting the standard which the defendant should reasonably meet. Some of
those most invested in the defendant's endeavours are the musicians. They are partners and stakeholders with the
defendant in the pursuit of the highest possible standards, motivated by such concerns as much as the defendant
itself. It would be perverse if the imposition of unrealistic standards jeopardised the very enterprise which gives such
meaning and satisfaction to the lives of the employees which the standards seek to protect’.
Ruling on Breach of Statutory Duty
Davies J found the defendant in breach of Regulations 5, 6, 7 and 10 of the 2005 Regulations, while s.1 of the Compensation Act 2006
provided no assistance.
Interestingly, at paragraph 205, upon consideration of the defendant’s ‘ artistic’ status, the judge said:

‘… I am left with a sense that the ROH's wish to maintain the highest artistic standards and uphold its reputation coupled
with the deference accorded to the artistic aims of leading conductors were factors which had the potential to impact
upon its obligations pursuant to the 2005 Regulations. However laudable the aim to maintain the highest artistic
standards it cannot compromise the standard of care which the ROH as an employer has to protect the health and
safety of its employees when at their workplace’.
At paragraph 207 of the judgment, Davies J also rejected the defendant’s argument that a finding of breach, under Regulation 7, was a
‘sterile allegation’. She went on to reason that:

‘The mandatory requirements have been breached. The Regulations recognise no distinction as between a factory and an opera house.
As at the date of the claimant's accident a breach of the 2005 Regulations provided a basis for a claim in civil liability. Breaches of
Regulation 7(3)(a) and (b) are directly relevant to the instruction given to employees for the wearing of personal hearing protectors in the
orchestra pit. This Regulation places a more onerous duty on the employer not only in terms of demarcation but in the context of the
signage, the instruction it gives to its employees prior to entering the demarcated area, namely that ear protection must be worn. I find
that the management of the ROH had not focused properly or at all on these provisions, the instruction given to its employees did not
reflect the stringent requirements of Regulation 7(3)(b)’.
At paragraph 209, the defendant was further penalised for allowing the musicians to judge for themselves when hearing protection was
necessary. As such, Davies J concluded that the defendant had failed to ‘properly inform and instruct its musicians as to the imperative
nature of the need to wear the protection’ and thus failed to comply with the Regulations.

Causation Arguments
The position of the defence was that the medical evidence on causation was ‘ opaque’. What difference would hypothetical preventative
measures have made? According to the scientific literature, ‘acoustic shock’ can be onset by noise levels as low as 82 dB. If a sound level
this low was responsible for the injury, then the injury had been caused absent of negligence. At no point was the claimant able to describe
any specific moment when he was ‘shocked or startled by a particular sound’. This omission fuelled the defence in stating that there could
be no attribution between the musical performance and the condition.
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Ruling on Causation
Providing an overview of the landscape, Davies J reasoned, at paragraph 223, that:

‘The concept of acoustic shock is relatively new and thus far primarily associated with reports emanating from call
centres. Mr Jones, the defendant's expert who retired from clinical practice some five and a half years ago, was
dismissive of the concept. I do not regard the absence of reported cases of acoustic shock amongst professional
musicians as being determinative on this issue of causation. Medical learning and knowledge is an evolving concept.
It is the mechanism of acoustic shock and the nature and symptomatology of the claimant's injury which is relevant
to the determination of this issue’.
However, the judge continued, in the following paragraph, to justify that:

‘The description of acoustic shock, namely an index exposure to any sound or cluster of sounds of short duration but
at a high intensity reflects and is consistent with the evidence of the claimant as to the playing of the Principal trumpet
at or close to his right ear. The sound or sounds would have been unexpected because the claimant had only his
own musical part in front of him, the trumpet player had his own part. Audiometry following the incident demonstrates
changes in the right ear, not reflected in the left ear. I regard the defendant's contention that Meniere's disease
developed at the rehearsal as stretching the concept of coincidence too far by reason of: (i) the nature of the index
exposure and (ii) the fact that the person sitting next to the claimant described the loud noise of the trumpets and the
similar physical effect upon her. The level of noise recorded during the afternoon, in particular the peak levels, would
be consistent with those reported in the medical literature as causing acoustic shock’ .
As a result, the claimant was successful on medical causation. At paragraph 229, Davies J held:

‘I am satisfied that the noise levels at the afternoon rehearsal on 1 September 2012 were within the range identified
as causing acoustic shock. The index exposure was the playing of the Principal trumpet in the right ear of the claimant
whether it was one sound or a cluster of sounds of short duration. It was that exposure which resulted in the claimant
sustaining acoustic shock which led to the injury which he sustained and the symptoms which have developed, from
which he continues to suffer’.
IMPACT OF GOLDSCHEIDER

Goldscheider is the first case to find in favour of ‘acoustic shock’ within the music industry. Even though scientific literature had eluded to
the idea that the condition can affect other professions, ‘acoustic shock’ has been predominantly regarded as a call centre worker
condition.
On breach of duty, Davies J strictly applied the Regulations, rejecting the defendant’s contention that the Noise at Work Regulations fail
not make a distinction between noise generated as a by-product and noise created for enjoyment and entertainment. As such, points
raised under s.1 of the Compensation Act and autonomy given to orchestral players were not viewed favourably on assessment of risk
mitigation. The threshold for ‘reasonable practicability’ remained high.
On medical causation, the judge leaned in favour of ‘acoustic shock’, even though the medical evidence, attributing the condition to
the course of employment was ‘opaque’. In deciding against Mr Jones’ diagnosis of Meniere’s, the finding of ‘acoustic shock’ could be
perceived as a finding by process of elimination. As time passes, a clearer image of ‘acoustic shock’ will emerge and simultaneously
provide clarity on medical causation in disease claims of this type.
The decision is likely to be appealed. However, until the ruling is overturned, there is potential for similar claims to be brought and there
seems no reason why these should be restricted to the music or leisure industries.
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Welcome to the 227th edition of BC Disease News.
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In this week’s edition, we examine the High Court judgment of Wright v Satellite
Information Services Limited [2018] EWHC 812 (QB), in which the defendant
sought to strike a claim out, on grounds of ‘fundamental dishonesty’, where the
schedule of loss sought more than £73,000 in future care damages, but the
claimant was awarded just £2,100 at trial.
We also report on the Supreme Court decision in Gavin Edmondson Solicitors
Limited v Haven Insurance Company Limited [2018] UKSC 21, which followed the
ruling of the Court of Appeal in allowing fixed ‘Portal costs’ recovery and heeded
the Law Society’s intervention prior to trial.
In other news, we report on 2 claimant firm CEO updates: Kamran Akram’s
Disciplinary Tribunal submissions, in the wake of alleged Asons ‘dishonesty’; and
the replacement of Karen Jackson after 10 years of her leading role at Roberts
Jackson.
In this week’s feature article, we look into Lyme disease, as an occupational
health condition. We first consider the pathology of the disease, before moving
on to consider the magnitude of risk posed in the workplace.
Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen.
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As always, warmest regards to all.

SUBJECTS
Fundamental Dishonesty and Strike Out – Fixed Costs Recovery and Portal Claim
Settlement – SDT and Asons CEO – Karen Jackson Replaced as Roberts Jackson
CEO – Phase 3 KEYNOTE-42 Keytruda Trial in Non-Small Cell Lung Cancer – Heart
Disease and Noise Exposure – Tungsten and Drinking Water – Lyme Disease.

Fundamental Dishonesty: Wright v Satellite Information Services Limited [2018]
EWHC 812 (QB)
In this article, we report on the High Court judgment of Wright v Satellite Information Services Limited [2018] EWHC 812 (QB), in which the
defendant sought to strike out a claim, on the basis that the claimant had been ‘fundamentally dishonest’, pursuant to s.57 of the Criminal
Justice and Courts Act 2015.

The test for ‘fundamental dishonesty’, in personal injury claims, was established by Knowles J, in the case of London Organising Committee
of the Olympic and Paralympic Games (LOCOG) v Sinfield [2018] EWHC 51 (QB), which we discussed in edition 216 (here).
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In the Wright case, the claimant was injured
at work, sustaining injuries ‘affecting his right
lower limb’. He was unable to return to work.
The defendants admitted liability and the
court awarded the claimant around
£120,000.
At the County Court, HHJ Pearce made no
finding of ‘fundamentally dishonesty’,
despite finding ‘that there were some real
inconsistencies in the Claimant’s case’. This
included the distance the claimant could
walk, the extent to which a walking stick was
needed and the level of pain suffered.
However, the 1st instance judge expressed
concern for the medical expert’s
‘fundamentally unreliable’ report, as it
‘significantly’ overstated the care that the
claimant required and claimed for. As
such, the future care claim, which pleaded
in excess of £73,000, was reduced to
£2,100 for care following surgery. There was
a ‘minimal’ need for continuing care.
The defendant appealed this decision, on
the basis that HHJ Pearce was ‘wrong in not

finding, on a balance of probabilities, that
the Claimant had been fundamentally
dishonest’.
It’s argument stemmed from the claimant’s
‘covert video surveillance’, which showed
that the ‘claimant was far less disabled than

he claimed and that he had deliberately
and dishonestly exaggerated his claim’.
The defendant went on to argue that the
claimant, upon signing the schedule of loss,
did so with a signed statement of truth.
During cross-examination, the claimant
admitted that ‘he had no ongoing need for
care’ and the defendant submitted that this
amounted to ‘dishonesty’.

the evidence led them to expect to
succeed on the issue of dishonesty.
However, while the Appellant criticises the
judge for a lack of analysis, I consider that
the assertion that the judge was bound to
find dishonesty given his factual findings is
itself based on a lack of detailed analysis
of the way in which the claim was
presented. The unintentional use of
admittedly emotive language was perhaps
symptomatic of that’.
Moreover, the High Court judge was
‘unimpressed’ by the medical evidence
adduced. At paragraph 23, she further
stated:

‘I question whether expert evidence was
required to address the issue of care in this
claim… [and] … generally I would question
the need for a formal care report to deal
with a limited need for a short period postsurgery.’

The case of Wright was distinguished from
LOCOG, wherein the claimant had
manufactured ‘false invoices to support a
claim’. On full analysis, both the judge at 1st
instance and the High Court judge focused
on the failures of the care expert, which
were unsupportive of the claimant’s
evidence.

In respect of the drafting of a schedule of
loss, at paragraph 27, Yip J reasoned:

In dismissing the appeal, at paragraph 40,
Yip J concluded that:

‘The fact that the schedule of loss is required
to be supported by a statement of truth
highlights the need for it to be readily
understandable by the claimant … not
simply be a series of calculations. It needs
to be supported by sufficient narrative to
explain the case being presented by the
claimant.’

‘… although at times the Claimant gave a
misleading impression by focusing on his
symptoms when they were at their worst, he
had not deliberately attempted to
overstate his case’.

She went on to advise, at paragraph 28,
that:

This was a case of ‘inadvertent’
exaggeration, which will not constitute a
finding of fundamental dishonesty, under
s.57 of the 2015 Act.
The full text judgment can be found here.

‘It is very important that lawyers draft the
schedule in such a way that the facts to
which the client is attesting are clear.
Failing to do so is failing in their duty both to
the client and to the court.’

At paragraph 21, Mrs Justice Yip accepted
that:

At paragraphs 32 and 33, Yip J stated that:

‘… the insurers genuinely considered that
there was a strong case for alleging
dishonesty. They had obtained surveillance
evidence which they considered showed
exaggeration. They identified other
inconsistencies. They fought this claim
vigorously, as they were fully entitled to do.
I have no doubt that their interpretation of

‘Read in the context of the evidence and
the way in which the claim was presented
in the schedule, it is clear that in finding that
the claimant had not established his claim
for future care, the judge was not bound to
find that the claimant had acted
dishonestly merely in presenting such a
claim. The reason for the judge's rejection
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of this element of the claim was not that he
found the Claimant's evidence to be
untruthful, but rather that a proper
interpretation of that evidence did not
support the assessment of the care expert.
I do not consider that the judge was wrong
in not treating the failure to establish the
care claim as amounting to a finding of
dishonesty. I would go further. I would have
been surprised if the judge had found that
the rejection of the bulk of the future care
claim in itself when set in context did
support a finding of dishonesty, still less
fundamental dishonesty’.

Recovering Fixed ‘Portal
Costs’ in Portal Claims:

Gavin Edmondson
Solicitors Limited v
Haven Insurance
Company Limited
[2018] UKSC 21
In this article, we briefly discuss the
judgment of Gavin Edmondson Solicitors

Limited v Haven Insurance Company
Limited [2018] UKSC 21, which has recently
been handed down from the Supreme
Court. We discussed the Court of Appeal
decision in edition 120 (here), in which the
solicitors preserved the right to recover
fixed ‘Portal costs’ where portal claims were
settled directly between insurers and
claimants. We also reported on the
intervention of the Law Society in edition
217 (here), who asked:

‘... the Supreme Court to confirm that the
equitable lien can be applied to protect
solicitors’ rights to their costs in modern
litigation; particularly in fixed costs regimes
where the indemnity principle does not
apply’.
This week, the Supreme Court upheld the
Court of Appeal decision to award the
respondent costs which it would have been
entitled to, but for the appellant settling
directly with the six portal claimants.
However, the Supreme Court ‘disagreed
with the route taken to get there’.1
We will provide full case analysis on the
reasoning behind the alternative ‘route’
taken by the Supreme Court in next week’s
issue of BC Disease News.

Asons Chief Disciplinary
Hearing Update
In this article, we provide an update on the
Solicitors Disciplinary Tribunal hearing,
involving the former chief of Asons, Kamran
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Akram. Last week, in edition 226 (here), we
outlined the trial matters to be discussed,
including six allegations of suspected
misconduct at his former Firm.

Boggs, is predicted to take the firm through
a phase of new developments, as the
personal injury sector enters into a period of
reform and uncertainty.

Asons Solicitors was intervened in March
2017 and shut down in June 2017.

Roberts Jackson has committed to
technological investment of approximately
£750,000 in a ‘market leading platform’,
with the intention of expanding its industrial
disease services. Paul Hewitt, Chairman of
Roberts Jackson, eluded to Ms Charmbury’s
‘track record of delivering innovative
solutions’ as one of the reasons for her
appointment.

Last week, at the hearing, Mr Akram denied

‘that he lacked integrity, or acted
dishonestly or recklessly’.2 However, the SDT
also heard that he, ‘at the very least lacked
integrity by allowing his firm to become
embroiled in fraud’, 3 even if he was
unaware. Counsel for the Solicitors
Regulation Authority (SRA) argued that the
‘fraudulent activity’, carried out by Asons,
could be considered ‘reckless’ on behalf of
Mr Akram.
In respect of allegations relating to billing,
Mr Akram submitted that he did not exercise
control over the drafting of costs and
alleged that his signature was used without
his knowledge on ‘some costs bills’. Mr
Akram’s services were also charged for on
cases which he had not worked on. He
claimed that charges should have been

‘attributed to other grade-A fee earners’.
Counsel for Mr Akram further argued that
there was no case to answer, on the charge
that Mr Akram was ‘a proxy for his brother
Imran’, a non-solicitor. This charge was later
dropped.4
We will report on the decision of the
tribunal, which is expected to be handed
down in May, in due course.

Roberts Jackson
Appoints New CEO
In this article, we report on the appointment
of a new CEO at claimant personal injury
firm, Roberts Jackson.5 In 2014, the firm
acquired new investment from NorthEdge
Capital, with a capital injection of £15
million.
This latest announcement has seen the
replacement of its former CEO of 10 years,
Karen Jackson. As the new CEO, Rachael
Charmbury, formerly of Squire Patton

New Keytruda
Publication in Non-Small
Cell Lung Cancer
Merck have announced that the Phase 3
KEYNOTE-42 trial of Keytruda® therapy has
met its primary endpoint, which was overall
survival6. The trial focused on first-line
treatment of locally advanced or
metastatic non-small cell lung cancer
(NSCLC). Professionals and patients within
the mesothelioma community may find the
results of this trial to be useful, as both
NSCLC and mesothelioma share similarities.
Keytruda is an immunotherapy anti-cancer
drug, which means that its mode of action
is to ‘wake up’ the immune system in order
to fight cancer. It has been trialed as a
treatment for a range of cancer types,
including mesothelioma. At this stage, it is
an expensive experimental treatment for
mesothelioma, and claims for private
therapy could result in defendants paying
large sums for a treatment which is not fully
understood.
Studies are underway to
determine how successful the treatment is
at increasing overall survival, progressionfree survival, and disease control. We have
previously discussed Keytruda in issues 167,
176, 206, 208, 214 and most recently,
edition 215 of BC Disease News (here).
The latest findings relate to the use of
Keytruda in NSCLC patients. KEYNOTE-042 is
an international phase 3 study, comparing
Keytruda success with standard, platinumbased chemotherapy treatments.
The

study enrolled 1,274 patients, who were
randomly allocated to receive either
Keytruda or chemotherapy. An interim
analysis of the trial data demonstrated that
treatment with Keytruda resulted in
significantly longer overall survival than
platinum-based chemotherapy in patients
with tumours, in which more than 1% of the
cells have the PD-L1 protein present on the
surface.




The trial will continue
progression-free survival.

to

evaluate

Dr. Tony Mok, Professor of Clinical Oncology
at the Chinese University of Hong Kong,
stated:

‘Improvement in overall survival is the
ultimate objective in the treatment of
advanced lung cancer. KEYNOTE-042 is
the first randomized Phase 3 study of a
single-agent immunotherapy using overall
survival as the primary endpoint that has
demonstrated significant benefit as first-line
therapy in NSCLC patients who tested
positive for PD-L1 at 1 percent or higher’.

blood pressure and 28% had high
cholesterol. Of these cases, 58%,
14% and 9%, respectively, can be
attributed to occupational noise
exposure.
Industries
with
the
highest
prevalence of occupational noise
exposure were mining (61%),
construction
(51%)
and
manufacturing (47%).
Occupations with the highest
prevalence of occupational noise
exposure were production (55%),
construction and extraction (54%),
and installation, maintenance
and repair (54%).

A history of occupational noise exposure
was associated with elevated risks of
hypertension (with a prevalence ratio of
1.16), and elevated cholesterol (with
prevalence ratio of 1.10). Both findings
were statistically significant. There was no
association between coronary heart
disease or stroke and occupational noise
exposure.8

‘Loud noise’, for the purpose of the study,

Heart Disease Linked
with Loud Noise at Work
A study, conducted by the United States’
National Institute of Occupational Safety
and Health (NIOSH), has reported that high
blood pressure and high cholesterol are
more common among workers exposed to
loud noise at work7.
NIOSH researchers analysed data from the
2014 National Health Interview Survey to
estimate the prevalence of occupational
noise exposure, hearing difficulty and heart
conditions within US industries and
occupations. The association between
workplace noise exposure and heart
disease was also investigated. Analysis
showed that:

25% of current workers had a
history of work-related noise
exposure; 14% were exposed in
the last year.

12% of current workers had
hearing difficulties, 24% had high
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was defined as being exposed to loud or
very loud sounds or noise for 4 or more
hours a day, several days a week. ‘Loud’
was defined as so loud that they had to
speak in a raised voice to be heard and
‘very loud’ was defined as having to shout
in order to be understood by someone an
arm’s length away9.
The authors of the study emphasised that
they were unable to determine whether
noise was the direct cause of these
conditions. The mechanism by which noise
causes heart disease is unknown, but
effects on the nervous system and
endocrine system have been suggested.
Other factors, such as stress, can also
cause heart disease.
Study co-author Elizabeth Masterton said:

‘This study provides further evidence of an
association of occupational noise exposure
with high blood pressure and high
cholesterol, and the potential to prevent
these conditions if noise is reduced’.

In a news release from NIOSH, Director John
Howard said:10

‘Reducing workplace noise levels is critical
not just for hearing loss prevention – it may
also impact blood pressure and
cholesterol’, and, ‘Worksite health and
wellness programs that include screenings
for high blood pressure and cholesterol
should also target noise-exposed workers’.
This study is not the first to report an
association
between
noise
and
cardiovascular
disease.
A
review,
published earlier in February, found that
environmental noise is associated with an
increased incidence of raised blood
pressure, heart attack, heart failure and
stroke11.

Safety Concerns over
Tungsten
A new study into tungsten exposure in
drinking water has found that tungsten
accumulates in porous tissue near to the
end of bones12. These findings could cast
doubt over the once-universal assumption
that tungsten poses little or no health risk to
the general human population13.
Tungsten has the highest melting point of
any metal and has remarkably high density
and hardness, making it an excellent
choice of material for applications such as
cutting tools, ammunition and medical
devices. It is also used in catalysts and
super alloys.
Many regulatory agencies have set limits
on exposure to airborne tungsten dust, to
protect workers who mine and process the
material. However, there are very few
officially mandated limits on water-soluble
tungsten compounds, to which a broader
range of people are exposed. The World
Health Organisation does not regulate
tungsten compounds in water.
In the early 2000’s, a link between a cluster
of childhood leukaemia cases in Nevada
and high levels of tungsten in drinking water
supplies was investigated14 15. The United

States Centers for Disease Control and
Prevention suggested that the toxicology
and carcinogenesis of tungsten should be
studied. Research thus far has produced
mixed results. Some studies have found
that other areas with higher levels of
tungsten in drinking water did not have a
higher-than-normal incidence of cancer.
Elsewhere studies have found that tungsten
seems to augment the toxicity of cobalt, in
subjects who are exposed to both metals.
Mixed findings have warranted further
studies which show how tungsten
accumulates in the body.
The latest study, in mice, found that
tungsten accumulated in test subjects’
bones, but did not do so in a uniform
pattern. Rather, it was concentrated in
certain areas, specifically in bone marrow
and porous bone tissue. This suggests that
tungsten is incorporated into the bone
during growth and remodeling, which may
mean that young, growing individuals are
particularly susceptible to tungsten-related
health risks. What is more, tungsten in bone
was found in a different chemical form to
the administered form. The study therefore
confirms that tungsten is chemically active
in the body. The study also found that
tungsten in the outer layer of bone, the
cortex, was retained even after the mice
were given tungsten-free water for eight
weeks.
Koren Mann, co-author of the study, said:

‘We believe that many of the biological
effects
of
tungsten
we’ve
been
investigating will be traced back to
changes in the bone’, and, ‘This includes
the effects on the immune system, stem
cells, and cancer’.
These
findings
are
essential
to
understanding the effects of tungsten on
biological processes.

PAGE | 41

Feature:
Medical Research on Lyme Disease and Potential Claims
WHAT IS LYME DISEASE?
In this feature article, we consider, firstly, what Lyme disease is, before going on to consider the prevalence of Borrelia bacteria exposure
in the UK and, more specifically, occupational exposure. We also provide an example of a Scottish industrial disease claim, which is both
relevant and helpful to the handling of Lyme disease legal action. Finally, we discuss the latest National Institute for Health and Care
Excellence (NICE) guidance, which attempts to pull together the academic research and clinical studies on Lyme disease to date, for the
benefit of clinicians and patients.

Borrelia burgdorferi
Lyme disease, also known as Lyme borreliosis, is a bacterial infection, caused by Borrelia burgdorferi, which can be transmitted to humans
from infected tick bites within 24 hours of exposure16. Borrelia garnii and Borelia afzelli are the two major subspecies of Borrelia burgdorferi
found in Europe. In the UK, Borrelia garnii is the most prevalent sub-species.17
Tick bites, which are often painless, can only cause Lyme disease in humans if the tick has already bitten an infected animal. 18 Not all tick
bites, therefore, carry infectious disease. Health effects may be reduced by removing the tick as soon as possible. In the USA, 90% of
infected patients develop symptoms. Comparatively, in Europe, fewer than 50% of infections result in clinical illness 19.

Testing
Usually, bacterial diseases are diagnosed by growing bacteria cultures. However, in the case of B. Burgderfori, this requires a special
medium, typically unavailable in clinical microbiology laboratories. Testing methods for Lyme disease include ELISA and immunoblot blood
testing, but this can give negative results in infected patients if blood is taken before the immune system has had time to respond by
producing antibodies.20 21
Since the recognized clinical test for Lyme disease is a test for antibodies, rather than a test for live bacteria, a patient who tests positive
may not actually be infected by live bacteria. It is also argued that, in patients who have been treated but show a positive blood test due
to some antibodies remaining, active infection cannot be ruled out 22. Studies, published in 2017, showed that Lyme bacteria persisted
months after infection in primates, even when treated with antibiotics.23 24 25
As a result, many believe the only reliable method to diagnose Lyme borreliosis is the typical red, bullseye-like rash (erythema migrans) at
the site of the tick bite26, which is developed in 30 to 80% of patients, according to a range of different sources. Fewer than 40% of patients
with early-stage Lyme disease are correctly identified27.
Nevertheless, it was reported, in February of 2018, that researchers at Columbia University’s Mailman School of Public Health have
developed a new blood test that ‘promises to revolutionise the diagnosis of tick-borne disease’28 by identifying and distinguishing between
8 tick-borne diseases, including Borrelia burgdorferi.29

Symptoms
In addition to the bullseye rash, longer-term symptoms of untreated Lyme disease, or Lyme disease with unsuccessful antibiotic treatment,
include30:

Severe headache and neck stiffness;

Arthritis with severe joint pain and swelling, particularly large joints such as the knees (it has been suggested that this may be due
to an overactive immune response)31;

Facial palsy (loss of muscle tone or droop on one or both sides of the face);

Intermittent pain in tendons, muscles, joints and bones;

Heart palpitations or irregular heart beat (Lyme carditis);

Episodes of dizziness or shortness of breath (Lyme carditis) 32;

Inflammation of the brain and spinal cord (meningitis);
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Nerve pain;
Shooting pains, numbness, or tingling in the hands or feet; and
Short term memory problems.

Long-term health effects of Lyme disease also include the skin disorders, acrodermatitis chronica atrophicans and borrelial lymphocytoma.

Acrodermatitis chronica atrophicans can appear months or years after the initial infection in patients usually over the age of 40. Hands
and feet are most commonly affected. Affected areas swell, redden and increase in size; in the feet, larger shoes may be needed. After
the initial months or years, the swelling slowly disappears and muscle wasting becomes more prominent. The skin becomes thin and wrinkly
and the blood vessels are prominently visible.

Borrelial lymphocytoma is a rare manifestation of European Lyme borreliosis. The few studies that identify the proportion of patients affected
found the proportion to be 1% to 2% of adults and 7% of children33. It is a solitary swelling, which may be itchy or feel sore, with a diameter
of up to a few centimetres. In children, it most commonly appears on the earlobe, and in adults, on the nipple. When the ear lobe is
affected, the skin is bluish-red. Borrelial lymphocytoma lasts longer than an erythema migrans rash, and tends to resolve spontaneously,
but this may take more than a year34. In a study of 144 adult borrelial lymphocytoma patients, the median duration of the lesion after
starting antibiotic treatment was 21 days35.

Treatment and Recovery
According to sources, such as the NHS and CDC (USA), most Lyme disease patients recover within a few weeks when treated with oral
antibiotics. Studies have shown that prolonged antibiotic therapy is not helpful36 37 and can be dangerous38 39. Results of a 2007 patient
study were concurrent with this view.40 As such, recognized authorities advise against long-term treatment with antibiotics41.
However, there are lobby groups, such as Lyme Disease UK, who find the notion that most people recover completely to be, ‘shocking,
unjustified and misleading’. So-called ‘Lyme literate medical doctors’ (LLMDs) in the US argue that ‘The very real consequences of untreated
chronic persistent Lyme infection far outweigh the potential consequences of long-term antibiotic therapy’ 42. Such bodies also sometimes
advocate views such as, for example, Lyme disease can be passed from person to person.
Unsubstantiated theories of Lyme disease include:43

Lyme disease can be sexually transmitted;

Lyme disease is not geographically restricted to areas with ticks;

Lyme causes autism, multiple sclerosis, homicidal behavior (“Lyme rage”), and other diseases;

B. burgdorferi forms antibiotic resistant cysts and exists within cells;

Blood test is of no value in the diagnosis of patients with manifestations other than those of the skin; and

Open-ended treatment with multiple antibiotics is needed.

‘POST-TREATMENT LYME DISEASE SYNDROME’ AND ‘CHRONIC LYME DISEASE’
Those bitten by ticks, who demonstrate longer-term symptoms of Lyme disease, such as persisting months of fatigue, are labelled sufferers
of ‘post-treatment Lyme disease syndrome’ (PLDS). This is a medically acknowledged condition, which has similar symptoms to chronic
fatigue syndrome or fibromyalgia. By contrast, so-called ‘chronic Lyme disease’ (CLD), the term given to those who report fatigue without
any recorded incidence of a tick bite,44 is not a medically recognised condition45, and many experts argue that this should be distinguished
from ‘post-treatment Lyme disease syndrome’:

‘Chronic Lyme disease is a misleading term that should be avoided. Post-treatment Lyme disease syndrome is the
proper term for patients with a verified previous B burgdorferi infection who experience fatigue, arthralgias, or other
symptoms 6 months or more after antibiotic treatment when all other conditions have been ruled out’. 46
Strle and Stanek, authors of a detailed paper on Lyme disease with an emphasis on European data, remarked that47:

‘The designation chronic Lyme borreliosis should be reserved for patients with objective manifestations of late Lyme
borreliosis (in Europe typically represented by acrodermatitis chronica atrophicans, chronic arthritis and rare cases of
chronic Lyme neuroborreliosis without ACA) and not misused for: (1) symptoms of unknown cause with no (objective
or valid) evidence of B. burgdorferi infection, (2) well-defined illness unrelated to borrelial infection (even with the
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presence of borrelial antibodies in serum), (3) symptoms of unknown cause, with antibodies against B. burgdorferi but
no history of objective clinical findings that are consistent with Lyme borreliosis, or (4) post-Lyme borreliosos (postLyme disease) syndrome’.
A 2007 review, published in the New England Journal of Medicine, describes 4 categories of ‘ chronic Lyme disease’. These are48:

Category 1: Patients have no objective clinical manifestations or laboratory evidence of infection with B. burgdorferi, and they
receive a diagnosis based on nonspecific symptoms such as fatigue, night sweats, sore throat, myalgia, depression, and others.

Category 2: Patients have an identifiable illness or syndrome other than Lyme disease, and may or may not have a history of
Lyme disease. They have received either a misdiagnosis or a diagnosis of another condition, e.g. multiple sclerosis, that they are
unwilling to accept, and have sought a physician who is willing to diagnose and treat them for ‘chronic Lyme disease’.

Category 3: Patients do not have a history of objective clinical findings that are consistent with Lyme disease, but their blood
samples contain antibodies against B. burgdorferi, as determined by standard testing. Patients in this category have at most only
equivocal evidence of B. burgdorferi infection.

Category 4: Patients have symptoms associated with post-Lyme disease syndrome.
Data suggests that most patients presumed to have ‘chronic Lyme disease’ have category 1 or 2 disease. Note that patients in these
categories do not have evidence of active infection with B. burgdorferi.
A 2015 review of 7 studies, comprising 1902 patients referred for suspected Lyme disease, found that Lyme disease was, in many cases,
diagnosed simply for lack of alternative diagnoses – ‘diagnosis of Lyme disease by exclusion’. A common reason for referral of these
patients was a positive blood test, but on clinical review the patients lacked clinical findings consistent with Lyme disease. False positive
blood tests are common, as only a small proportion of those who test positive actually have active Lyme disease 49.
A number of celebrities have reportedly suffered from ‘chronic Lyme disease’
confusion, of Lyme borreliosis.

. This has increased public knowledge, and potentially
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UK LYME DISEASE FIGURES
There are around 900 reported cases of Lyme disease in the UK each year, although it has been calculated that there may be 2,000 to
3,000 cases, or more.
In the UK, Lyme disease is most commonly acquired in:

New Forest;

Exmoor;

South Downs;

Thetford Forest;

Woodland and heathland in Southern England;

Lake District;

North York moors; and

Scottish Highlands and Islands.
The numbers of cases in England and Wales each year have increased steadily since 2001, but decreased between 2012 and 2014,
and are shown in the figure below:

Figure: Number of confirmed cases of Lyme disease in England and Wales51
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Figures, published by Public Health England in February 2018, show that in each quarter of 2017, the number of cases of Lyme disease
was greater than the corresponding quarter in 2016. The greatest risk is posed between the months of April and October. In 2017, there
were around 1,500 laboratory confirmed cases of Lyme disease52.
Several factors have contributed to the increase in cases:

Increased awareness by health professionals and the public;

Greater access to diagnostic facilities,

More sensitive diagnostic methods;

An enhanced surveillance scheme, introduced in late 1996; and

More complete reporting of cases since 2000.
Other possible factors include:

Increased human population size.

Changes in geographical incidence of tick populations;

Successive, mild winters; and

Migration from central and eastern European countries.
Public Health England recommends that tick checks should be performed after longer periods of exposure to the outdoor environment53.
PROGRESSION OF LYME DISEASE UNDERSTANDING IN THE UK
Several organisations advocate the existence of ‘chronic Lyme disease’ in the UK, stressing concern over negative blood test results ruling
out genuine Lyme disease cases and concern that Lyme disease can be transmitted from person to person: 54

About time for Lyme;

Caudwell Lyme Disease;55

Fight Lyme Now;

Justice for Lyme;

Lyme Disease Action (LDA);56

Lyme Disease Campaign for Change UK;

Lyme Research UK;

Lyme Disease UK;

VIRAS;

Vis-à-vis symposiums; and

Well One Clinic.
In 2011, the British Infection Association (BIA) stated that its position is that57:

Over 1000 infections are diagnosed by blood testing, on an annual basis, in the UK. 15% to 20% of confirmed cases acquired
the infection while abroad. It has been estimated that there may be an additional 1,000 to 2,000 unconfirmed cases per year.

B. burgdorferi infection can be asymptomatic.

Erythema migrans is the presenting sign in about 90% of patients. Borrelial lymphocytoma is another presentation that is
uncommon in Europe (< 1% of cases).

Some patients with previously untreated infection can develop features of late-stage disease, months or years later. These
manifestations can affect the skin, musculoskeletal or nervous systems.

Laboratory support is not required for a confidently-made, clinical diagnosis of erythema migrans. It should, however, be sought
for all later manifestations of Lyme borreliosis, as the clinical features of disseminated and late disease are not specific to the
infection.

Only a formally-defined syndrome specific for ‘chronic Lyme disease’ will obviate the need for previous clinical or laboratory
evidence of B. burgdorferi infection. Until such time, a diagnosis of ‘chronic Lyme disease’ should not be made without this
evidence.
In 2012, a study found that patients in the UK had been incorrectly diagnosed with Lyme disease, based on unvalidated testing carried
out overseas. Patients were referred to an infectious diseases unit in Liverpool 58. The patients’ previous management by NHS and non-NHS
practitioners was reviewed. The researchers concluded that Lyme disease is over-diagnosed by non-specialists and that chronic fatigue
patients were susceptible to mis-diagnosis in non-NHS settings. Among 115 patients, at least 53 unnecessary antibiotic courses had been
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given by non-NHS practitioners. These results reinforced concerns raised by previous authors regarding increasing diagnoses of ‘chronic
Lyme disease’ in patients with persistent pain, fatigue, or neurocognitive symptoms, in the absence of clinical or serological evidence of
previous Lyme Disease.
Lyme disease was discussed by the House of Lords in 2015, and in 2016 a petition for the government to investigate Lyme disease received
over 10,000 signatures. On 22nd October 2015, the House of Lords held a short debate, with 8 speakers, on Lyme disease59 60. Prior to the
debate, LDA issued a briefing, which included five points of action. These were to 61:
1. Find out how many people in the UK are affected, and by what.
2. Acknowledge within the NHS the uncertainties in diagnosis and treatment.
3. Establish a partnership between LDA and the NHS.
4. Develop UK guidance for health professionals and secondary care.
5. Establish regional centres of expertise with specialized Lyme disease consultants.
The Government response, given by Lord Prior, was as follows:

‘A big theme in the contributions from noble Lords has been the need to raise awareness, not just with the public but with GPs and clinicians’.
The main conclusions of the Government were:

1.
2.
3.
4.
5.

‘Lord Greaves, raised the issue of a national inquiry. I do not think that we will go down that route at this stage.
Secondly, on the point raised by the noble Lord, Lord Patel, about the NICE guidelines on how early we should start treatment with
antibiotics, I will take that up separately with NICE.
GP awareness: we can and must do more to raise awareness. That is possibly the most important thing that we should be doing.
More research is needed to identify the basis of these persistent symptoms and define effective treatments.
Patients need to have access to physicians with an interest in Lyme disease. Since the disease can be present in many different
ways and can be confused with other more life-threatening conditions, in future this could be best done by establishing a network
of interested NHS practitioners across the country with multidisciplinary experience’.

LDA gave MP’s a further briefing in November 2016, on progress to date 62. At the time, the report stated that ‘the current level of knowledge
in the NHS’ was ‘very low’, and that there was a need for a pilot national clinic for ‘patients with a reasonable pre-test probability of Lyme
disease’. It also stated that other tick-borne diseases could complicate diagnoses and treatment, but that doctors were unaware of them.
In 2016, a petition to the government to ‘Develop accurate NHS tests and effective treatment protocols for Lyme disease’ collected 10,851
signatures63. The Government, in response, asserted that:

‘New systematic reviews and NICE guidance will inform research, services and educational material. The NHS will
continue with validated tests, keeping any evidence of undiagnosed infection under review’.
The charity, Lyme Disease UK, published a response to the Government’s stance on Lyme disease testing and treatment 64. Lyme Disease
UK objected to the ELISA and Western Blot diagnostic tests (the current UK method), and argued that Lyme disease bacteria are persistent
and ‘chronic Lyme disease’ requires treatment, and that co-infections with other pathogens need to be considered.
Systematic reviews on Lyme disease studies, carried out by a University College London research team, were published in 2017: 65
1. The nature and extent of research evidence on Lyme disease in humans66
1,098 US and European studies were identified, with a steady increase in number since 2002.
2. The incidence of Lyme disease in the UK and the type of surveillance systems in different countries 67
Data indicated that just under 2 per 100,000 are infected with Lyme disease each year, in England and Wales. The rate has
increased slowly by consistently over the last decade. The rate is Scotland is higher, and has declined since a peak in 2008-10.
3. Patient, clinician and researcher experiences of Lyme disease diagnosis 68
Patients, clinicians and researchers reported uncertainty over the diagnosis of Lyme disease, due to timing and interpretation of
laboratory testing resulting in inaccuracies, as well as wide-ranging symptoms reducing awareness among clinicians.
4. Effectiveness of different approaches for preventing Lyme disease 69
Personal protection (such as wearing insect repellant or protective clothing) could prevent Lyme disease. Improvements in
knowledge did not seem to result in fewer tick bites or cases.
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An All-Party Parliamentary Group on Lyme disease, co-chaired by Simon Hoare, was formed in 201770. In January of 2018, the group
hosted a ‘round table meeting’ to discuss the requests of Lyme disease charities, such as Caudwell LymeCo Charity, to:71
1. Secure a budget for Lyme disease research from the Department of Health;
2. Create several ‘Centres of Excellence’ for Lyme disease in NHS hospitals;
3. Design a public information campaign & professional information campaign; and
4. Research and press for a more Lyme disease-supportive social security and education system.
National Institute for Health and Care Excellence (NICE) guidance, referred to above, was published last week.72 We report on the content
of the guidance in the final section of this feature.
POTENTIAL FOR CLAIMS IN THE UK
As discussed above, the number of cases of Lyme disease being reported in the UK is increasing.
Claims might occur in the following situations:
1. An outdoor worker remembers being bitten by a tick, has classic symptoms such as the rash, is diagnosed with Lyme disease,
treated for several weeks and recovers completely.
2. An outdoor worker recalls a tick bite, has diagnosis of Lyme disease and more complex manifestations of Lyme disease, such as
heart or nerve involvement. Treatment may last for months.
3. An outdoor worker has been diagnosed with and treated for Lyme disease and continues to have non-specific symptoms, e.g.
fatigue, and is diagnosed with PTLDS. There is no evidence of current infection, but evidence of past infection, and doctors agree
that current symptoms are likely due to past infection. Symptoms and effects on daily life may continue for months or years.
4. A worker has non-specific, long-term symptoms that they attribute to ‘chronic Lyme disease’. They refer to lots of sources
advocating ‘chronic Lyme’. They may or may not test positive for past infection. They may provide test results from an overseas
laboratory showing current infection, obtained using unvalidated methods. They may work outdoors and assume they were bitten
by a tick, or they may be a family member of an outdoor worker and claim the disease was passed to them by their relative.
They may have received a diagnosis for another condition, e.g. chronic fatigue, that they are unwilling to accept. Their true
condition may be being missed as they are pursuing a Lyme disease diagnosis.
At this stage, a claim in category 4 would likely fail, as the scientific and medical consensus, as discussed above, is that ‘chronic Lyme
disease’ does not exist. The patient’s suffering may be genuine, but a tick bite is unlikely to be the cause. Patients in categories 2 and 3
are more likely to be able to demonstrate that their disease was caused by a tick bite. They would also need to demonstrate that the tick
bite occurred through the employer’s breach of duty. These patients may require treatment lasting for several months (see table of
manifestations of Lyme for the duration of the different symptoms) and their daily lives may be affected for months.
OCCUPATIONAL LYME DISEASE
HSE provides information on Lyme disease, including which workers are at risk, and control measures that can reduce the risk of infection.73
Occupations that may be at risk include:

Sheep farmers, particularly hill farmers and those who work with dogs;

Deer farmers;

Game keepers;

Veterinary surgeons;

Agricultural workers;

Forestry workers;

Nature conservancy workers; and

Rural outdoor pursuits instructors.
Lyme disease featured in the 3rd instalment of our emerging risks in agriculture series (here).

MACECHERN V SCOTTISH MINISTERS [2011] CSOH 135
‘On or about the 3rd of September 2007 the pursuer developed serious symptoms, which were diagnosed later in
Hospital as caused by Lyme Disease. That is a disease caused by the bite of an infected tick. The latent period
between the bite and the development of serious symptoms is variable, but is likely to be at least some weeks rather
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than days. As a result of the said condition the pursuer has suffered loss, injury and damage. The pursuer worked as a
forester for the Forestry Commission in the Lorne District for over 20 years. Between about April and October of each
year the pursuer would be bitten by ticks approximately 2 or 3 times per week. He was bitten by ticks only in course of
his work. The ticks came from the environment in which he worked on a daily basis’.
The 57 year old claimant, in the Scottish case of MacEchern v Scottish Ministers [2011] CSOH 135, sought £80,000 in damages for
occupationally induced Lyme disease after 20 years of working at the Forestry Commission. The claimant alleged that symptoms of extreme
pain were followed by delusions and internal bleeding, requiring lifesaving surgery.74
Both parties agreed that ‘Lyme Disease is a bacterial infection transmitted by the bite of a tick’. It was argued that, post-1990, the defendant
employer had breached its duty to protect its employees from the risk of ‘ regular and frequent exposure’ to tick bites, ‘only in the course of
his work’, since there had been:



An ‘... absence of a suitable or sufficient assessment ...’;
A ‘... failure to institute and enforce an adequate system for obviating or minimising the risks from tick bites which included failure



to instruct routine use of “jungle formula” repellent, failure to give advice to wear cover-all clothing and failure to issue various
specified protective clothing and footwear’; and
A ‘... methodology for the extraction of the tick which involved the use of Vaseline’.

As such, the claimant averred that these failures were causative of the loss, injury and damage that he had sustained.
The defendant, however, argued that the measures referred to were ‘“inadequate” such as to amount to a breach of their duty of care or
breach of any statutory duty they may have had towards the pursuer’.

MacEchern was a proof before answer hearing. As such, the legal issues on liability were not discussed. However, the case provides a basis
upon which claims may be brought against defendant employees, with Lady Clark having assessed the relevance of the case pleadings
under common law and statutory provisions.
As for the common law case, defendant counsel submitted that the pleadings were ‘ irrelevant’, as:

‘... the causa causans of the pursuer's injury was a bite by an infected tick ... that must be seen in the context of a
situation where tick bites are common and for the most part non-infective’.
However, the judge concluded that there would be ‘no difficulty in concluding that the pursuer's case cannot be considered irrelevant’.
In respect of statutory provisions, the judge considered that each of the following Regulations were relevant to the claim and could be
deliberated at a subsequent trial on liability, while also expanding on areas of potential dispute:

Regulation 4 of the Management of Health and Safety at Work Regulations 1999.

Regulations 4, 8 and 9 of the Provision and Use of Work Equipment Regulations 1998.
 ‘All I can say is that there appears ... to be some dispute in this case about the tweezers. There is a complaint ... that since

2004 the use of “needle-point pincers” should be used. Whether Vaseline or any other thing provided by the Commission
is equipment in this context, I think is best considered after proof’ (paragraph 25).



Regulations 4, 6, 9 and 10 of the Personal Protective Equipment at Work Regulations 1992.
Regulations 6, 7, 8, 9, 12 and 13 of the Control of Substances Hazardous to Health Regulations 2002.
 Defendant counsel submitted that the ‘definition of “biological agent” in the 2002 Regulations included a micro organism
but the dictionary definition of a “tick” did not cover a micro organism’. They also submitted that ‘a “forest” did not satisfy
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the definition of “workplace” in the 2002 Regulations which is framed in terms of “premises” ... a forest open to the air is
not “premises”. They went on to argue that ‘It was never envisaged that the 2002 Regulations were designed to apply to
an encounter with a living creature which has a potential for infection ... a tick is not of itself hazardous albeit certain ticks
may carry a bacterial infection’.
By contrast, counsel for the claimant submitted that ‘the definition of “substance hazardous to health” in Regulation 2(1)
includes “a biological agent”. A “biological agent” means any micro organism … or human endo parasite … which may
cause any infection, allergy, toxicity or otherwise create a hazard to human health. a tick is clearly a parasite. Whether
or not it is an endo parasite may be arguable ...’



On the application of the COSHH Regulations, the judge reasoned that it was ‘necessary to take into account both the

definition of “substance” and the definition of “substance hazardous to health” ... in relation to the latter definition under
reference to Regulation 2(1)(c) there is no restriction or reference to workplace. That restriction or reference appears only
in the definition in relation to 2(1)(e)’. She further stated that ‘A specific definition of “workplace” is given. That term is
defined in reference to “any premises …” ... the Health and Safety at Work etc Act 1974 . “premises” includes any place,
I have no difficulty in interpreting that as including a forest’.


The Provision and Use of Work Equipment Regulations 1998 (the 1998 Regulations).

NICE GUIDANCE
Last week, NICE issued new advice on Lyme disease for GPs and specialists75. The guidelines cover symptoms for which patients should be
checked, tests to confirm the diagnosis, and treatments. The aims of the guidelines are to raise awareness of when Lyme disease should
be suspected and for patients to be diagnosed and treated as soon as possible.
According to the guidelines, doctors should use their clinical judgement to check symptoms. If the bullseye rash is present, Lyme disease
can be diagnosed immediately, and antibiotics can be prescribed.76 Since Lyme disease symptoms are also common in other disorders,
NICE recommends using a combination of ELISA and immunoblot testing. As not everyone with Lyme disease will test positive, the guidance
recommends that if the clinician suspects that a patient has Lyme disease, the patient should start taking antibiotics while waiting for test
results. It is also advised that the possibility of Lyme disease should not be ruled out in patients with symptoms but no clear history of a tick
bite, but that caution is required in diagnosis of Lyme disease in people without a supportive history or positive blood test. This potentially
opens the door to ‘chronic Lyme disease’ claims.
Professor Mark Baker, director of the NICE centre for guidelines, said:

‘This new guideline will help raise awareness and drive up the standard of care right now on the NHS so we can spot
Lyme disease sooner and provide people with prompt treatment. Our committee reviewed the best available
evidence and identified gaps in what we know about prevalence in this country and the benefit of long-term treatment
options. Further research into Lyme disease should be a high-priority area in the UK so we can continue to improve
care’.
As discussed above, some Lyme disease patients continue to experience symptoms after treatment. In this scenario, NICE says that a
second course of antibiotics may be considered if there is a chance that the first treatment did not clear the infection. However, the review
of the evidence found that the benefits of prolonged antibiotic treatment are limited. NICE advises that if unexplained symptoms persist,
clinicians should seek assistance from a specialist. NICE also suggests that women who have Lyme disease during their pregnancy are
encouraged to express any concerns about their baby to their doctor, and that the doctor should discuss this with a child health specialist.
Clearly, NICE are under suspicion that Lyme disease can be contracted in a congenital manner.
With the arrival of this latest guidance, it is hoped that clinicians will be more prepared to deal with cases of suspected Lyme disease.
However, NICE appear to validate symptoms of ‘chronic Lyme disease’, which could increase the number of occupational disease claims
and shift medical consensus that ‘chronic Lyme’ does not exist. Further research on Lyme disease in the UK is necessary if we wish to know
the full extent of the risks posed.

PAGE | 49

References
Neil Rose, ‘Supreme Court upholds decision that third-party capture insurer still has to pay solicitors’ costs’ (18 April 2018 Litigation
<https://www.litigationfutures.com/news/supreme-court-upholds-decision-that-third-party-capture-insurer-still-has-to-besolicitors-costs> accessed 18 April 2018
2
Max Walters, ‘Asons chief would never have allowed suspicious activity, tribunal hears’ (11 April 2018 Law Gazette)
https://www.lawgazette.co.uk/law/asons-chief-would-never-have-allowed-suspicious-activity-tribunal-hears/5065612.article
accessed 16 April 2018
3
Max Walters, ‘SRA: Asons chief ‘lacked integrity’ (16 April 2018 Law Gazette) https://www.lawgazette.co.uk/news/sra-asons-chieflacked-integrity/5065684.article accessed 17 April 2018
4
Ibid.
5
Michael Ribbeck, ‘Law firm appoints new chief executive as part of its expansion plans’ (16 April 2018 The Business Desk)
<https://www.thebusinessdesk.com/northwest/news/2019324-law-firm-appoints-new-chief-executive-part-expansion-plans>
accessed 18 April 2018.
6
KEYTRUDA ® (pembroliumab) Monotherapy Met Primary Endpoint in Phase 3 KEYNOTE-042 Study, Significantly Improving OS as FirstLine Therapy in Locally Advanced or Metastatic NSCLC Patients Expressing PD-L1 in at Least 1 Percent of Tumor Cells. 9 April 2018
http://www.mrknewsroom.com/news-release/oncology-newsroom/keytruda-pembrolizumab-monotherapy-met-primary-endpointphase-3-keyno (Accessed 12 April 2018)
7
Kerns, E., Masterson, E. A., Themann, C. L. & Calvert, G. M. Cardiovascular conditions, hearing difficulty, and occupational noise
exposure
within
US
industries
and
occupations.
Am
J
Ind
Med
(2018).
doi:10.1002/ajim.22833
https://onlinelibrary.wiley.com/doi/full/10.1002/ajim.22833 (Accessed 18 April 2018)
8
Noisy Workplace Linked to Hypertension, Hyperlipidemia. Medscape. 5 April 2018. https://www.medscape.com/viewarticle/894831
(Accessed 18 April 2018)
9
Ibid
10
High Blood Pressure and High Cholesterol Associated with Noisy Jobs.
NIOSH press release. 21 March 2018.
https://www.cdc.gov/media/releases/2018/p0321-noisy-jobs.html (Accessed 18 April 2018)
11
Münzel, T. et al. Environmental Noise and the Cardiovascular System. Journal of the American College of Cardiology 71, 688–697
(2018). http://www.onlinejacc.org/content/71/6/688 (Accessed 18 April 2018)
12
VanderSchee, C. R. et al. Accumulation of persistent tungsten in bone as in situ generated polytungstate. Communications
Chemistry 1, 8 (2018). https://www.nature.com/articles/s42004-017-0007-6 (Accessed 18 April 2018)
13
Safety concerns over tungsten. Science Daily. 17 April 2018 https://www.sciencedaily.com/releases/2018/04/180417115651.htm
(Accessed 18 April 2018)
14
Cross-Sectional Exposure Assessment of Environmental Contaminants in Churchill County, Nevada. Centres for Disease Control and
Prevention. 6 February 2003. https://www.cdc.gov/nceh/clusters/Fallon/study.htm#complete (Accessed 18 April 2018)
15
Rubin, C. S. et al. Investigating Childhood Leukemia in Churchill County, Nevada. Environ Health Perspect 115, 151–157 (2007).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1797848/ (Accessed 18 April 2018)
16
Lyme Disease. Health and Safety Executive. http://www.hse.gov.uk/agriculture/zoonoses-data-sheets/lyme-disease.pdf (Accessed
25 January 2018)
17
British Infection Association. The epidemiology, prevention, investigation and treatment of Lyme borreliosis in United Kingdom
patients: A position statement by the British Infection Association. Journal of Infection 62, 329–338 (2011).
https://www.britishinfection.org/files/1514/4558/9412/PIIS0163445311000727_-_Lyme_Disease_BIA_Position_Statement.pdf (Accessed
5 March 2018)
18
Lyme disease. NHS Choices. https://www.nhs.uk/conditions/lyme-disease/ (Accessed 25 January 2018)
19
Strle, F. & Stanek, G. Clinical Manifestations and Diagnosis of Lyme Borreliosis. Lyme Borreliosis 37, 51–110 (2009).
https://www.researchgate.net/profile/Xavier_Puechal/publication/24278239_What_Should_Be_Done_in_Case_of_Persistent_Symptom
s_after_Adequate_Antibiotic_Treatment_for_Lyme_Disease/links/02e7e51d72fd9d22e6000000/What-Should-Be-Done-in-Case-ofPersistent-Symptoms-after-Adequate-Antibiotic-Treatment-for-Lyme-Disease.pdf#page=60 (Accessed 5 March 2018)
20
Lyme Disease Action Newsletter 20 January 2015. Page 3. http://www.lymediseaseaction.org.uk/wp-content/uploads/2015/01/LDANewsletter-Jan-2015.pdf (Accessed 5 March 2018)
21
Halperin, J. J. Chronic Lyme disease: misconceptions and challenges for patient management. Infect Drug Resist 8, 119–128 (2015).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4440423/ (Accessed 23 March 2018)
22
Tuttle,
C.
Lyme
disease
antiscience.
The
Lancet
Infectious
Diseases
12,
362
(2012).
http://www.thelancet.com/journals/laninf/article/PIIS1473-3099%2812%2970054-3/fulltext (Accessed 26 March 2018)
1

Futures)

PAGE | 50

Embers, M. E. et al. Variable manifestations, diverse seroreactivity and post-treatment persistence in non-human primates exposed
to
Borrelia
burgdorferi
by
tick
feeding.
PLOS
ONE
12,
e0189071
(2017).
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0189071 (Accessed 19 January 2018)
24
Crossland, N. A., Alvarez, X. & Embers, M. E. Late Disseminated Lyme Disease: Associated Pathology and Spirochete Persistence
Posttreatment in Rhesus Macaques. The American Journal of Pathology (2017). doi:10.1016/j.ajpath.2017.11.005
https://www.sciencedirect.com/science/article/pii/S0002944017308945 (Accessed 19 January 2018)
25
Lyme bacteria survive 28-day course of antibiotics months after infection. ScienceDaily, 13 December 2017.
https://www.sciencedaily.com/releases/2017/12/171213143613.htm (Accessed 19 January 2018)
26
Strle, F. & Stanek, G. Clinical Manifestations and Diagnosis of Lyme Borreliosis. Lyme Borreliosis 37, 51–110 (2009).
https://www.researchgate.net/profile/Xavier_Puechal/publication/24278239_What_Should_Be_Done_in_Case_of_Persistent_Symptom
s_after_Adequate_Antibiotic_Treatment_for_Lyme_Disease/links/02e7e51d72fd9d22e6000000/What-Should-Be-Done-in-Case-ofPersistent-Symptoms-after-Adequate-Antibiotic-Treatment-for-Lyme-Disease.pdf#page=60 (Accesed 5 March 2018)
27
Seriburi, V., Ndukwe, N., Chang, Z., Cox, M. E. & Wormser, G. P. High frequency of false positive IgM immunoblots for Borrelia
burgdorferi
in
Clinical
Practice.
Clinical
Microbiology
and
Infection
18,
1236–1240
(2012).
http://onlinelibrary.wiley.com/doi/10.1111/j.1469-0691.2011.03749.x/full (Accessed 28 February 2018)
28
First multiplex test for tick-borne diseases. Science Daily. https://www.sciencedaily.com/releases/2018/02/180216110532.htm
(Accessed 28 February 2018)
29
Tokarz, R. et al. A multiplex serologic platform for diagnosis of tick-borne diseases. Scientific Reports 8, 3158 (2018).
https://www.nature.com/articles/s41598-018-21349-2 (Accessed 28 February 2018)
30
Signs and Symptoms of Untreated Lyme Disease. Centers for Disease Control and Prevention. https://www.nhs.uk/conditions/lymedisease/ (Accessed 25 January 2018)
31
Whiteside, S. K. et al. IL-10 Deficiency Reveals a Role for TLR2-Dependent Bystander Activation of T Cells in Lyme Arthritis. The Journal
of Immunology 200, 1457–1470 (2018). http://www.jimmunol.org/content/200/4/1457 (Accessed 2 March 2018)
32
Three Sudden Cardiac Deaths Associated with Lyme Carditis – United States, November 2012-July 2013. Centres for Disease Control
and Prevention Morbidity and Mortality Weekly Report, 13 December 2013. https://www.cdc.gov/mmwr/pdf/wk/mm6249.pdf
(Accessed 6 March 2018)
33
Berglund, J. et al. An Epidemiologic Study of Lyme Disease in Southern Sweden. New England Journal of Medicine 333, 1319–1324
(1995). http://www.nejm.org/doi/full/10.1056/NEJM199511163332004 (Accessed 5 March 2018)
34
Stanek, G. et al. Lyme borreliosis: Clinical case definitions for diagnosis and management in Europe. Clinical Microbiology and
Infection 17, 69–79 (2011). http://www.clinicalmicrobiologyandinfection.com/article/S1198-743X(14)60916-2/fulltext (Accessed 5
March 2018)
35
Maraspin, V., Nahtigal Klevišar, M., Ružić-Sabljić, E., Lusa, L. & Strle, F. Borrelial Lymphocytoma in Adult Patients. Clin. Infect. Dis. 63,
914–921 (2016). https://www.ncbi.nlm.nih.gov/pubmed/27334446 (Accessed 5 March 2018)
36
Berende, A. et al. Randomized Trial of Longer-Term Therapy for Symptoms Attributed to Lyme Disease. New England Journal of
Medicine 374, 1209–1220 (2016). http://www.nejm.org/doi/full/10.1056/NEJMoa1505425#t=article (Accessed 28 February 2018)
37
Klempner, M. S. et al. Treatment trials for post-Lyme disease symptoms revisited. Am. J. Med. 126, 665–669 (2013).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4075423/ (Accessed 2 March 2018)
38
Lyme Disease. National Institutes for Health. https://www.niaid.nih.gov/diseases-conditions/lyme-disease (Accessed 25 January
2018)
39
Lantos,
P.
M.
Chronic
Lyme
disease.
Infect.
Dis.
Clin.
North
Am.
29,
325–340
(2015).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4477530/ (Accessed 28 February 2018)
40
Marques, A. Chronic Lyme Disease: An appraisal. Infect Dis Clin North Am 22, 341–360 (2008).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2430045/?_escaped_fragment_=po=6.81818 (Accessed 26 March 2018)
41
The Clinical Assessment, Treatment and Prevention of Lyme Disease, Human Granulocytic Anaplasmosis and Babesiosis: Clinical
Practice Guidelines by the Infectious Diseases Society of America.
Infectious Diseases Society of America.
https://watermark.silverchair.com/43-91089.pdf?token=AQECAHi208BE49Ooan9kkhW_Ercy7Dm3ZL_9Cf3qfKAc485ysgAAAZ8wggGbBgkqhkiG9w0BBwagggGMMIIBiAIBADC
CAYEGCSqGSIb3DQEHATAeBglghkgBZQMEAS4wEQQMnUD0f8BdI31OrQGEAgEQgIIBUjbmAkt3JzvZouugzLzUXMMeD5J3hArxWHOrWgVN
ydLqr-NZmS81WRzHN84yxFX5HEcOpalLqXefpUaih3GtwDfD0SS0EwVX8e6YBMjil7FcstOfF8u51OyM65_8siXj7zs0Xbk4UOxebqJpKoI8L9upe0ajRg9wUGjDDZcYIJwh73PuuDnNc8s6KrUBKCM5kUM
2SuXjWSWewnulMowk6gSuvP3TB_Lyo8Pg960PGFGROvU-mxvxV9ZYvJ84DNX9aX-WibsAY-IyD3m-7wXTk0OSsWtBH3d_BP63J7jmxGaaHt5GX_Gx_KvTjQRf_TEkupCWOvoAkW0C3URc2KB3xOy1s5DAcOVibnMoSO0UuS3kfFTa_cxEWnavQRizzH1B
wPMtQHqqxy0-_8wsqOb6IWuq_AK7GsE4BVwiS4DCxzCtzjf_n1iFRp-GxJc95GbL1i (Accessed 26 January 2018)
1
ILADS About Lyme. http://www.ilads.org/lyme/about-lyme.php (Accessed 26 January 2018)
23

PAGE | 51

Auwaerter, P. G. et al. Antiscience and ethical concerns associated with advocacy of Lyme disease. Lancet Infect Dis 11, 713–719
(2011). https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4489928/ (Accessed 26 March 2018)
43
Post-Treatment Lyme Disease Syndrome. Centers for Disease Control and Prevention. https://www.cdc.gov/lyme/postlds/index.html
(Accessed 25 January 2018)
44
Post-Treatment Lyme Disease Syndrome. Centers for Disease Control and Prevention. Updated 1 December 2017.
https://www.cdc.gov/lyme/postlds/index.html (Accessed 19 January 2018)
45
Nelson, C., Elmendorf, S. & Mead, P. Neoplasms Misdiagnosed as “Chronic Lyme Disease”. JAMA Intern Med 175, 132–133 (2015).
https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/1921752 (Accessed 28 February 2018)
46
Strle, F. & Stanek, G. Clinical Manifestations and Diagnosis of Lyme Borreliosis. Lyme Borreliosis 37, 51–110 (2009).
https://www.researchgate.net/profile/Xavier_Puechal/publication/24278239_What_Should_Be_Done_in_Case_of_Persistent_Symptom
s_after_Adequate_Antibiotic_Treatment_for_Lyme_Disease/links/02e7e51d72fd9d22e6000000/What-Should-Be-Done-in-Case-ofPersistent-Symptoms-after-Adequate-Antibiotic-Treatment-for-Lyme-Disease.pdf#page=60 (Accessed 5 March 2018)
47
Feder, H. M. J. et al. A Critical Appraisal of “Chronic Lyme Disease”. New England Journal of Medicine 357, 1422–1430 (2007).
http://www.nejm.org/doi/full/10.1056/NEJMra072023 (Accessed 23 March 2018)
48
Lantos,
P.
M.
Chronic
Lyme
disease.
Infect.
Dis.
Clin.
North
Am.
29,
325–340
(2015).
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4477530/ (Accessed 21 March 2018)
49
Lyme
Disease:
Inside
America’s
Mysterious
Epidemic.
Rolling
Stone.
20
June
2017
https://www.rollingstone.com/culture/features/lyme-disease-inside-americas-mysterious-epidemic-w487776 (Accessed 26 January
2018)
50
Climate Change and Infectious Disease in Humans in the UK, Parliamentary Office of Science and Technology POSTbrief Number
16, December 2015,
51
Common animal associated infections quarterly report (England and Wales): fourth quarter 2017. Public Health England. Health
Protection
Report
Volume
12
Number
5,
9
February
2018.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/680710/hpr0518_zoos.pdf (Accessed 2 March 2018)
52
Ticks and your health | Information about tick bite risks and prevention.
Public Health England.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/552740/Ticksandyourhealthinfoabouttickbites.pdf
(Accessed 25 January 2018)
53
Lyme Disease Action Newsletter 20 January 2015. Page 3. http://www.lymediseaseaction.org.uk/wp-content/uploads/2015/01/LDANewsletter-Jan-2015.pdf (Accessed 5 March 2018)
54
Caudwell LymeCo Charity. Who we are. https://caudwelllyme.com/who-we-are/ (Accessed 26 March 2018)
56
Lyme Disease Action Newsletter 20 January 2015. Page 3. http://www.lymediseaseaction.org.uk/wp-content/uploads/2015/01/LDANewsletter-Jan-2015.pdf (Accessed 5 March 2018)
57
British Infection Association. The epidemiology, prevention, investigation and treatment of Lyme borreliosis in United Kingdom
patients: A position statement by the British Infection Association. Journal of Infection 62, 329–338 (2011).
https://www.britishinfection.org/files/1514/4558/9412/PIIS0163445311000727_-_Lyme_Disease_BIA_Position_Statement.pdf (Accessed
5 March 2018)
58
Cottle, L. E., Mekonnen, E., Beadsworth, M. B. J., Miller, A. R. O. & Beeching, N. J. Lyme disease in a British referral clinic. QJM 105,
537–543 (2012). https://academic.oup.com/qjmed/article/105/6/537/1560675 (Accessed 26 March 2018)
59
House of Lords Debate. Lyme Disease Action. 25 October 2015. http://www.lymediseaseaction.org.uk/latest-news/house-of-lordsdebate/ (Accessed 5 March 2018)
60
HL Deb 22 October 2015, col GC25 -39 https://publications.parliament.uk/pa/ld201516/ldhansrd/text/151022gc0001.htm#15102254000558 (Accessed 19 March 2018)
61
Lyme Disease briefing: House of Lords Debate October 22 nd 2015. Lyme Disease Action. http://www.lymediseaseaction.org.uk/wpcontent/uploads/2015/10/Briefing-for-HoL-debate-Oct-2015.pdf (Accessed 5 March 2018)
62
Lyme
Disease
in
the
UK.
Briefing
for
MPs,
November
2016.
http://www.lymediseaseaction.org.uk/wpcontent/uploads/2016/11/Briefing-for-MPs-Nov-2016.pdf (Accessed 26 March 2018)
63
Develop
accurate
NHS
tests
and
effective
treatment
protocols
for
Lyme
disease.
https://petition.parliament.uk/archived/petitions/113475 (Accessed 26 March 2018)
64
Lyme Disease UK Response to Lyme Disease Government Petition Response. Date unknown but probably late 2016/2017.
http://lymediseaseuk.com/wp-content/uploads/2016/07/PetitionResponse1.pdf (Accessed 26 March 2018)
65
Prevalence, diagnosis, treatment and prevention of Lyme disease: an evidence map and four systematic reviews. ePPI centre.
http://eppi.ioe.ac.uk/cms/Default.aspx?tabid=3701 (Accessed 26 March 2018)
66
Stokes G, Blanchard L, Sutcliffe K, Dickson K, Brunton G, Burchett H, Jones-Diette J, Hinds K, Khatwa M, Lorenc T, Khouja C, Walker R,
Rojas-Garcia A, Rees R, Harden M, Stansfield C, Sowden A, Thomas J (2017) A systematic evidence map of research on Lyme disease
in humans. London: EPPI-Centre, Social Science Research Unit, UCL Institute of Education, University College London.
42

PAGE | 52

http://eppi.ioe.ac.uk/CMS/Portals/0/PDF%20reviews%20and%20summaries/Lyme%20disease%20evidence%20map%202017%20Sto
kes.pdf (Accessed 26 March 2018)
67
Lorenc T, Jones-Diette J, Blanchard L, Sutcliffe K, Stansfield C, Harden M, Sowden A and Thomas J (2017)Incidence and surveillance
of Lyme disease: systematic review and policy mapping. London: EPPI-Centre, Social Science Research Unit, UCL Institute of
Education, University College London.
http://eppi.ioe.ac.uk/CMS/Portals/0/PDF%20reviews%20and%20summaries/Lyme%20disease%20surveillance%202017%20Lorenc.p
df (Accessed 26 March 2018)
68
Brunton G, Sutcliffe K, Hinds K, et al. (2017) Stakeholder experiences of the diagnosis of Lyme disease: a systematic review. London:
EPPI-Centre, Social Science Research Unit, UCL Institute of Education, University College London.
http://eppi.ioe.ac.uk/CMS/Portals/0/PDF%20reviews%20and%20summaries/Lyme%20disease%20stakeholder%20experiences%2020
17%20Brunton.V2.pdf (Accessed 26 March 2018)
69
Richardson M, Khouja C, Walker R, Sutcliffe K, Stansfield C, Harden M, Sowden A, Thomas J (2017) Prevention interventions for Lyme
disease: a systematic review. London: EPPI-Centre, Social Science Research Unit, UCL Institute of Education, University College London.
http://eppi.ioe.ac.uk/CMS/Portals/0/PDF%20reviews%20and%20summaries/Lyme%20disease%20prevention%202017%20Richardson
.pdf (Accessed 26 March 2018)
70
Register
of
All-Party
Parliamentary
Groups
[as
at
2
May2017]
Lyme
Disease
https://publications.parliament.uk/pa/cm/cmallparty/170502/lyme-disease.htm (Accessed 27 March 2018)
71
The All Party Parliamentary Group for Lyme disease meeting with patient representative groups. Caudwell LymeCo Charity.
https://caudwelllyme.com/2018/01/31/the-all-party-parliamentary-group-for-lyme-disease-meeting-with-patient-representativegroups/ (Accessed 27 March 2018)
72
Lyme Disease. In development [GID-NG10007] https://www.nice.org.uk/guidance/indevelopment/gid-ng10007 (Accessed 26
January 2018)
73
Lyme Disease. Health and Safety Executive. http://www.hse.gov.uk/agriculture/zoonoses-data-sheets/lyme-disease.pdf (Accessed
26 March 2018)
74
‘Worker sues Forestry Commission over Lyme Disease’ (4 May 2011 BBC) <http://www.bbc.co.uk/news/uk-scotland-glasgow-west13283013> accessed 18 May 2018.
75
New advice will help doctors spot and treat Lyme disease early, says NICE. 11 April 2018. https://www.nice.org.uk/news/article/newadvice-will-help-doctors-spot-and-treat-lyme-disease-early-says-nice (Accessed 18 April 2018)
76
Lyme disease: erythema migrans. NICE https://www.nice.org.uk/guidance/ng95/resources/lyme-disease-rash-images-pdf4792273597 (Accessed 19 April 2018).

PAGE | 53

CONTENTS
PAGE 54
Welcome

Welcome

PAGE 55

Welcome to the 228th edition of BC Disease News.

Costs Consequences of Failing
to Follow PAP: Williams v The

Secretary of State for Business,
Energy & Industrial Strategy
[2018] EWCA Civ 852
PAGE 58
Isaac Abrahams: Two Lawyers
Struck Off
Civil Liability Bill Update
Further LASPO Review Delay
PAGE 59
Personal Injury Firm Reports
Annual Losses of £3m

In this week’s edition, we report on the case of Williams v The Secretary of State
for Business, Energy & Industrial Strategy [2018] EWCA Civ 852. The court
considered whether a NIHL claim which avoided the EL/PL Portal, despite being
eligible, should result in fixed costs consequences post-acceptance of a Part 36
Offer.
Elsewhere, we report that two solicitors, formerly of claimant firm, Isaac Abrahams,
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hearing.
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Part 36 Offers and Portal Claims – Isaac Abrahams SDT – Civil Liability Bill – LASPO
Review – Lyons Davidson Annual Report – Dentists and Idiopathic Pulmonary
Fibrosis – Lead Exposure and Cardiovascular Disease – Cumulative Pesticide
Exposure and Technology – Solicitor’s Equitable Lien.

Costs Consequences of Failing to Follow PAP: Williams v The Secretary of
State for Business, Energy & Industrial Strategy [2018] EWCA Civ 852
This week, the Court of Appeal has handed down judgment in the case of Williams v The Secretary of State for Business, Energy & Industrial
Strategy [2018] EWCA Civ 852. This considered the costs consequences of Part 36 Offer acceptance in a case which could have been
commenced through the Pre-Action Protocol (PAP) and composite Portal.
The claimant was employed by the National Coal Board (NCB) and British Tissues and was exposed to a ‘history of unprotected noise
exposure of high level and long duration’. The claimant worked at the NCB between 1977 and 1991. Then, between 1991 and 1993 and
1997 and 2008, the claimant worked at British Tissues. The NCB’s liabilities were subsequently devolved to the defendant. As a result of noise
exposure, the claimant was diagnosed with NIHL. Medical evidence showed that the claimant had ‘more likely than not sustained hearing

loss in the order of 12 dB over and above the hearing loss expected for someone of this age’.
In December of 2013 and February of 2014, Letters of Claim were sent to British Tissues and the defendant, respectively. The claimant did
not seek to pursue the claim under the Pre-Action Protocol for Low Value Personal Injury (Employers’ Liability and Public Liability) Claims and
the EL/PL Portal, as this was not a single defendant claim.

The defendant, in its response to the LOC, stated:

‘If this claim is not submitted through the Claims Portal and the claim is ultimately settled against our Client alone, the Defendant will seek
an order from the Court for fixed costs to be applied under CPR Part 45.24’.
The claimant’s solicitor replied:

‘… as we have previously advised you we are pursuing a claim against British Tissues who have confirmed that they're
on cover’.
In May of 2014, British Tissues disclosed the claimant’s employment contract, which identified a mandatory condition of his employment to
wear personal hearing protection. Further, certificates were disclosed, which showed that the claimant had completed a Working Safely
course, while also disclosing details of a formal disciplinary hearing for the claimant’s failure to follow Health and Safety Procedures. This
contradicted the claimant’s witness statement, which made no mention of the disciplinary hearing and alleged that hearing protection

‘was not enforced’.
As a result, in November of 2014, the claimant’s solicitors realised that they had no viable claim against British Tissues. The defendant’s
solicitors were informed that the claim was now pursued ‘solely against yourselves’. Proceedings were now brought against a single
defendant.
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Part 36 Offers of £4,000 and £2,000 were made by the defendant and claimant, respectively, before the defendant’s final Offer, of £2,500
was accepted by the claimant in December of 2014. Prior to acceptance, there had been no correspondence that the defendant was
liable for limited EL/PL Portal fixed costs.

In January of 2015, official confirmation was given that the defendant was the only party which legal action was being pursued against.
The defendant argued that it was only liable for costs ordinarily due under the PAP as the exception to the EL/PL Portal no longer existed.
The claim was valued at less than £25,000, there was a single defendant, and the claim was for an industrial disease [see Dalton v BT PLC
[2015] EWHC 616 (QB)].
At first instance, the Deputy District Judge took the view that the Protocol should have applied to this case. He highlighted that the Protocols
are subject to the overriding objective and observed that it would be ‘unjust’ to require the defendant to pay ‘substantially more’ costs
because the claim was made against another ‘potential defendant’, which ‘failed at the first hurdle’.
DDJ Morris also suggested:

‘… it seems to me that to prevent abuse, however innocent, some sort of qualifying test for the validity of the claim
against an alternative defendant employer must be considered. Whether that test is that the claim must be more than
weak, reasonable, viable, compelling, or some other term, is not for me to say’.
In doing so, the judge gave a purposive interpretation, qualifying the definition of ‘defendant’, for the purpose of paragraph 4.3(6) of the
PAP.
On the question of whether CPR 45.24 applied, the judge said:

‘... I think it must apply despite the fact that there have been no formal proceedings and no judgments ... The
defendant appears to have acted properly and within the spirit of the protocol on what was achieved in this case
was precisely what the protocol was set up to achieve by yearly settlement by way of negotiation and without the
need for litigation. I cannot understand why the defendant should therefore be prejudiced in costs for settling a case
reasonably, appropriately and at an early stage. To say otherwise would leave the parties in the ridiculous position in
my view of having to say to each other proceedings have to be commenced before we can achieve a settlement
because of the costs implications of that settlement. That would be perverse.
I am satisfied that 45.24(2)(c) applies to this case. The claimant did not comply with the protocol at all despite this
claim falling within the scope of the protocol. As such I am entitled to order that the defendant pays no more than
the fixed costs and disbursements allowed pursuant there to.’
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Nevertheless, His Honour Judge Godsmark
expressly stated:

‘An appropriate sum may well be fixed
costs but that is a matter for the district
judge. I offered to deal with the matter
today but the parties concluded that this
was not appropriate. The appeal is allowed
and the matter is remitted to the district
judge’.
At the Court of Appeal, Lord Justice Coulson
favoured the reasoning of HHJ Godsmark
and refused to extend the remit of CPR
45.25 by interpretation:
Council for the defendant, in seeking a
more ‘certain remedy’ than the Part 44
costs assessment mechanism, adduced a
Policy paper for the CPRC on 15 May 2009,
in proposing the application of CPR 45.24:

‘To ensure that the new pre-action protocol
is followed that Ministry proposes that the
fixed recoverable costs applicable under
the new process should also be applied by
the court (in place of any other costs
regime) where it considers that the claim
has incorrectly been made outside the new
process, or where it has been taken out of
the process inappropriately…’
However, Coulson LJ considered that Part
44 of the CPR provided the ‘complete’
answer to the issues at play on appeal.
Upholding the ruling of Judge Godsmark
QC:

On appeal, HHJ Godsmark disagreed with the DDJ’s reasoning and refused to make a
purposive interpretation of ‘defendant’ for the PAP to only include ‘viable’ parties:

‘I cannot read CPR Part 45.24 as applying when express conditions are not met. It is even
more difficult to do so when interpreting the terms of a contract. The claim was not brought
within the protocol and there are no fixed costs. The claimant is entitled to costs to be
assessed on the standard basis’.
There were no Part 7 proceedings and there had been no judgment. Given the lack of
satisfied pre-conditions, the judge was not able to apply CPR 45.24 to the facts.

PAGE | 57

‘... Neither the EL/PL Protocol nor r.45.24
provides a mechanism which automatically
applies the fixed costs regime in
circumstances where a claim has not been
started under the Protocol and/or has not
been the subject of a Part 7 claim and a
judgment. There is no drafting error, obvious
or otherwise, in the CPR.
Indeed, the judge went further than the
county court judge on Part 44:

Although Judge Godsmark QC may have
had Part 44 in mind, I would allow the
appeal on the second ground. In a case
where the Protocol should have been used,
and its non-use was unreasonable then,

pursuant to the Part 44 conduct provisions,
the claimant will usually be entitled to
recover only the fixed costs and the
disbursements permitted by the Protocol’.
Full text judgment can be found here.

Isaac Abrahams: Two
Lawyers Struck Off
A senior partner and solicitor of the
claimant personal injury firm, Isaac
Abrahams, have been struck off for
dishonestly bungling 37 NIHL claims and
misleading the court. 1 The pair involved
were Safina Bibi Shah (senior partner) and
Shamila Hanif (solicitor). We last reported on
Isaac Abrahams in edition 153 (here), when
the SRA intervened and suspended Ms
Shah.
Before the Solicitors Disciplinary Tribunal
(SDT) hearing, it was revealed that, in 2015,
the firm had 65 of its cases transferred to
Bolton County Court. The cases were
transferred to DJ Swindley because a
number of ‘procedural issues’ were present.
Suspiciously, all of the cases had
applications for ‘time extensions for service

of the claim, medical evidence and
schedules of damages’. Ms Shah had
denied all allegations made. Whereas Ms
Hanif admitted to all of the allegations
made against her, including misleading
the court, client and opposition lawyer.
DJ Swindley struck out numerous claims
and ‘strongly criticised’ the firm. The judge
said that it was ‘clear that the fee-earners

were not being supervised and monitored’
and
its
practice
was
‘entirely
unacceptable’. In 35 cases, DJ Swindley
found that claims were issued, even though
medical evidence had not been obtained.
He also criticised the firm’s way of
conducting files as ‘generally lamentable’
and stated that there had been ‘no
effective management’ of cases.
Allegations of dishonesty were made
against Ms Shah and were heard at the
SDT.2
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She was also found to have failed to uphold
the Rule of Law and proper administration
of justice in each case, lacking integrity.
After having had 37 NIHL claims struck out,
it was found she had failed to provide a
‘standard of service’ or ‘act in the best
interests of clients’.
After the SDT found both Shah and Hanif to
have acted dishonestly, both were struck
off the register and ordered to pay £75,000
in costs collectively.

Civil Liability Bill Update
In this article, we provide an update on the
progress of PI reforms in the Civil Liability Bill.
The Bill proposes to increase the small
claims limit. We last discussed the Bill in
edition 224 (here), when it was first
presented in the House of Lords.

Scrutiny of the Civil Liability Bill
The second reading of the Bill took place in
the House of Lords this week. On Friday of
last week, however, the ‘House of Lords
delegated powers committee’ raised
concerns over the Lord Chancellor setting
the new tariff of damages.
The Motor Accident Solicitors Society (MASS)
also expressed its concerns to the
Committee that there are no key provisions
in the Bill concerning delegation of power
to the Lord Chancellor. The Committee, in
agreement with MASS, said:

‘... the extensive use of delegated powers
in what it described as a “skeletal” 12clause bill “will severely limit parliamentary
scrutiny as the full impact of the proposed
measures cannot be determined without
consideration
of
the
proposed
regulations/secondary legislation. The devil
is very much in the detail”’.3
The Government has said that the tariff
would be reviewed from time to time but
the Committee were not ‘convinced’ by the
Ministry of Justice’s arguments:

‘It was also not convinced that the Lord
Chancellor would make a better job of

tweaking the tariff, for whatever reason,
than judges, “who have had decades of
experience dealing with damages for
personal injury at the bar and on the
bench” [and] “If this is not to be determined
by the judges, it would be better
determined by independent medical
experts rather than by government’.4
The second reading took place on 24 April
2018, wherein the chamber provided
further scrutiny of the Government’s plans
on Whiplash Reforms and the Civil Liability
Bill. Lord Marks, a frontbencher for the
Liberal Democrat’s, stated that he would
prefer to see the small claims limit for RTA
claims increase to ‘£3,000, rather than
£5,000’.5

APIL Conference
Former President of APIL, David Bott spoke
at the annual conference, on 17 April 2018,
and said the reforms are a ‘huge task’ for
the Ministry of Justice to implement. Mr Bott
predicts that the reforms, at the earliest, will
be in place in October of 2019.6
The ‘huge task’ Mr Bott alluded to was the
creation of a gateway portal, allowing
‘litigants in person’ to have access and use
‘personal injury portals’ and ‘medical
reporting portal, MedCo’.
Mr Bott predicts that both tracks could
become overwhelmed with the volume of
cases it would likely see. It was suggested
that defendants may deny liability ‘in the

hope that litigants in person would be
discouraged from pursuing the case
further’.

Further LASPO Review
Delay
In this article, we discuss the progress of the
Ministry of Justice (MoJ) in reviewing the
effectiveness of LASPO reforms. The LASPO
review, conducted by the MoJ, is set see
‘how LASPO has worked out in practice’ and
‘invite responses on what changes should

be made in the future’.

We last reported on the LASPO review in
edition 222 of BC Disease News (here), in
which
we
discussed
whether
the
Government would achieve its ‘ambitious’
review deadline. An earlier report, in edition
218 (here), conveyed the aims of the MoJ
post-legislative memorandum to complete
the review by summer of 2018.

smaller offices as a means to restructure the
business, but retained seven offices and
increased its staff numbers. Digital services
investment may have also affected the
firm’s profit and turnover.
Mr Savill has assured that, despite financial
losses, Lyons Davidson has ‘maintained a

strong market position’.9
Deputy Director of the MoJ, Matthew
Shelley, has said, in ‘an all-party
parliamentary group’ meeting, that the
review will be complete by the end of the
year, despite the fact that the Lord
Chancellor has warned against the review
slipping into 2019.
Consultative groups will be carried out this
week to discuss Civil Justice. It has been
said that the ‘second round of meetings’ will
take place before the summer recess and
third rounds, later in the year.
Mr Shelley, in response to a question posed
by Nicola Mackintosh QC, has requested
an increase in time for discussion in
parliamentary group meetings, cautioning
that areas of suggested improvement
cannot be effected by ‘simply putting

money back into the system and reversing
the reforms’.7

Personal Injury Firm
Reports Annual Losses
of £3m
This week, personal injury providers, Lyons
Davidson, have reported financial losses of
£3 million. Lyons Davidson revealed posttax figures for the year ending 31 May
2017. The firm admitted that losses were
due to ‘a year of consolidation and
restricting’.8
Last year, its profits fell from £4.06 million to
£1.1 million, while its turnover fell from
£44.47 million to £41.9 million.
Mark Savill, Managing Director of Lyons
Davidson, said that the decline in profit had
been expected because of the challenges
posed by impending reform to the personal
injury sector. In 2017/18, the firm closed its
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The firm also attempted to expand through
‘joint business ventures’ with insurers LV=
and AA, in anticipation of a changing
personal injury market. However, these
were both ‘short-lived’, as have many
attempted legal ABS creations over the past
5 years.

Dentists at Increased
Risk of Rare Lung
Disease
Researchers at the Centres for Disease
Control and Prevention (CDC) in the USA are
investigating why a cluster of dentists were
diagnosed with a rare lung disease called
idiopathic pulmonary fibrosis (IPF)10. In one
Virginia clinic, nine dental professionals
have been treated in the last 15 years.
During 2016, dentists accounted for an
estimated 0.038% of US residents, yet
represented 0.893% of patients treated at
this clinic, which is 22.5 times more than
expected.
IPF is a chronic disease, the cause of which
is primarily unknown. Symptoms include
unexplained shortness of breath that
gradually becomes worse, which may be
accompanied by a nonproductive cough.
It has previously been associated with
occupations, including farming, work with
livestock, hairdressing, exposure to metal
dust, work with birds, stone cutting/polishing
and exposure to vegetable or animal
dust11. Smoking and viral infections have
also been suggested as possible
contributing factors. IPF is usually fatal, with
the median survival time being around 3
years12.
In April of 2016, a dentist diagnosed with IPF
at the Virginia clinic contacted CDC to

report concerns that IPF had been
diagnosed in other dentists in the same
area. The medical records of all patients
treated for IPF at the clinic, between
September of 1996 and June of 2017, were
checked for evidence of work in the dental
industry. Nine patients, (eight dentists and
one technician) were dental professionals,
and all were treated since 2000. Seven of
them had died. Three patients were former
smokers, one had never smoked, and
smoking history was unknown for five. One
patient
reported
polishing
dental
appliances and preparing amalgams and
impressions without respiratory protection.
Some substances used in these tasks have
potential respiratory toxicity, such as silica,
polyvinyl siloxane, alginate and others. The
researchers concluded that, even though
no clear etiology could be determined,
occupational
exposures
may
have
contributed towards the onset of IPF.
Limitations of the study were that several of
the patients were smokers (a contributing
factor) and only one was available for
interview.
Although this is the first report of IPF in
dentists,
four
years
of
National
Occupational Respiratory Mortality System
data indicate that dentists, or workers in
offices of dental practice, were more likely
to die as a consequence of ‘other interstitial
pulmonary diseases with fibrosis’ than the
general population.
The report concludes that dental personnel
should
wear
adequate
respiratory
protection if other control methods, such as
improved ventilation, are not practical or
effective. Further investigation of this cluster
of cases is warranted.

Low-Level Exposure to
Lead Associated with
Greater Risk of
Cardiovascular Disease
A new study has suggested that the
significance of low-level environmental
lead exposure on cardiovascular disease,

in the USA, is greater than previously
thought13.
Lead exposure is a known risk factor for
cardiovascular disease, and numerous
other acute and chronic illnesses.
Historically, the main sources of lead
exposure were lead-based paint, leaded
petrol and lead pipes. However, leadbased paint and petrol are now banned,
and exposure to lead has declined
significantly.
Still,
heavy
ground
contamination is a persistent source of lead
exposure in industrialised countries14.
Moreover, it has recently emerged that
recycling of computers is a source of lead
exposure among workers involved in this
process.
It is not clear whether concentrations of
lead in blood lower than 5 g/dL, which is
the current action level for adults in the USA,
are associated with all causes of death, or
specifically
cardiovascular
disease
mortality.
The new study used data from the Third
National Health and Nutrition Examination
Survey between 1988 and 1994. The
participants
underwent
medical
examinations and were interviewed to give
information about their health, lifestyle, and
exposure to a range of agents. There were
14,289 adults included in the study. In this
follow-up, an average of 19.3 years after
enrollment, the National Death index was
examined for information about the
participants.
As part of the medical examination, the
concentration of lead in the participants’
blood was measured, and ranged from
0.70 to 56.0 g/dL. Participants who had
the highest concentrations of lead in blood
were older, less educated, had high levels
of cadmium in urine, earned less (annual
income of less than $20,000), were more
likely to be male, smoked (including exsmokers) cigarettes, consumed larger
amounts of alcohol, and had unhealthier
diets. They were also more likely to have
elevated cholesterol levels and higher rates
of high blood pressure and diabetes.
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The results of testing showed that higher
lead concentration in the subjects’ blood
was associated with all-cause mortality,
cardiovascular disease mortality and
ischemic heart disease mortality.
The
analysis suggested that 28.7% of
cardiovascular disease-related deaths and
37.4% of ischemic heart disease-related
deaths could be attributed to elevated
lead exposure.
This corresponds,
respectively, to 256,000 and 185,000
deaths in the USA per year.
Overall, the analysis found that about
400,000 deaths per year are attributable to
lead exposure, an estimate that is about
ten times larger than previously thought.
Current estimates had been lower because
it had been assumed that blood lead
concentrations of less than 5 g/dL were
not high enough to significantly increase
health risks. For example, a 2012 report by
the National Toxicology Program on the
effects of blood lead levels less than 5
g/dL and 10 g/dL found ‘limited
evidence’ of an association between
blood lead level less than 10 g/dL and
cardiovascular-related death15.
In the current study, a secondary analysis
was performed, in which the only
participants included were those with
blood lead concentrations of less than 5
g/dL.
Compared to a blood lead
concentration of 1.0 g/dL, blood lead
concentrations of 5 g/dL were more
significantly associated with all-cause
mortality, cardiovascular disease mortality
and ischemic heart disease mortality. It has
been proposed that lead exposure-based
mortality could be reduced if blood lead
levels in the entire US population over the
age of 20 were reduced to 1.0 g/dL or
lower.
In conclusion, the researchers found that
low-level lead exposure is an important, but
largely overlooked, risk factor for
cardiovascular disease mortality in the USA.

Cumulative Pesticide
Exposure Tool
Advancements
The European Food Safety Authority (EFSA) is
close to completing two landmark
assessments of the risks posed to consumers
by exposure to multiple pesticides16.
European Union Regulations require that
cumulative effects of pesticide exposure
be considered when determining the
maximum levels of pesticides in food, and
that pesticides placed on the market
should have no harmful effects, including
cumulative effects on humans.
The Dutch National Institute for Public
Health, RIVM, has, in partnership with EFSA,
developed a software tool that can be
adapted to perform assessments of
cumulative exposure. Next steps include
further refinement and creation of a data
model which provides information required
to perform cumulative risk assessments. A
proposal for the data model has just been
published.
Pilot assessments are expected to be
finalized by the end of the year. The
assessments consider the cumulative
effects of exposure to pesticides on the
human nervous and endocrine systems.
EFSA’s pesticide experts have also
developed a way of classifying pesticides
into groups that exhibit similar toxicity in a
specific organ or body system17.
Over the coming years, the cumulative
effects of pesticides affecting other organs,
tissues and systems, such as the liver,
kidneys, eyes, and the reproductive and
developmental systems will also be
investigated.

Feature:
Equitable Intervention to Protect a Solicitor’s Lien: Gavin Edmondson Solicitors
Limited v Haven Insurance Company Limited [2018] UKSC 21
INTRODUCTION
Last week (here), we reported that judgment, in Gavin Edmondson Solicitors Limited v Haven Insurance Company Limited [2018] UKSC 21,
had been handed down from the Supreme Court. In this feature article, we provide an overview of the law on solicitor’s equitable lien. We
go on to discuss the ratio of the latest Supreme Court ruling in Gavin Edmondson, which took a different approach from the Court of Appeal
ruling, but ultimately reached the same conclusion, in preserving the right of claimant’s solicitors to recover Portal costs in Portal claims.
This is the first occasion that the Supreme Court, or its predecessor, has considered the nature and effect of the solicitor’s lien.

What is a Solicitor’s Lien?
Solicitor’s lien is an equitable remedy which ensures the recovery of agreed charges for the successful conduct of litigation, ‘out of the
fruits of that litigation’, in priority to the interest of the successful client, or anyone claiming through them. Snell's Equity (33rd edition), at
paragraph 44-023, cites Re Born [1900] 2 Ch 433 and Re Meter Cabs Ltd [1911] 2 Ch 557 as the first cases to refer to the solicitor’s lien as
a ‘common law lien’. Although the remedy is judge-made, this is NOT to be confused with the solicitor’s common law lien over client
property in its possession, which it has the right to retain until payment is complete. As such, Snell’s Equity clarifies that the remedy is ‘more

properly regarded as a right to apply to the court for a charge, or as an equitable lien, because it does not depend on the fund being in
the possession of the solicitor’. Recognition and enforcement of the solicitor’s equitable lien serves as an extension of access to justice. As
early as authorities, such as In re Moss (1866) LR 2 Eq 345, judges have spoken of ‘great importance to preserve the lien of solicitors’.
When is the Lien Relied Upon?
Over time, equity has evolved to provide an intervention in personam against anyone whose conscience is affected by having notice of
solicitors, either by preventing inconsistent dealings, or by holding wrongdoers to account. Where a defendant (or his agent or insurer)
pays a debt directly to a claimant, in circumstances where there has been collusion between parties to cheat the solicitor out of fees
ordinarily due, or parties on notice of an equitable interest engage in inconsistent dealings regardless of said interest, ‘the court would

require the payer to pay the solicitor’s charges again, direct to the solicitor, leaving the payer to such remedy as he might have against
the claimant’.
Since the introduction of the Ministry of Justice Pre-Action Protocols, defendant insurers are notified by claimant’s solicitors of modest claims
for personal injuries, using an online platform. In respect of RTA claims, claims pass through the RTA Portal. Where liability is admitted, for
settlement to be negotiated, or quantum to be determined at court, the scheme allows for the incurrence of fractional costs and effort,
when compared with ordinary County Court proceedings. Pursuant to CPR 45 and the Pre-Action Protocol, claimant solicitors are rewarded
with fixed costs for work conducted at each stage of the Portal process.

‘EQUITABLE LIEN’ CASE LAW
Welsh v Hole (1779) 1 Dougl KB 238
This was the first case to recognise the existence of a solicitor’s equitable lien. The claimant obtained judgment for £20, which was
compromised by a £10 direct payment via a defendant. In this instance, it was held that there was no collusion to defeat the solicitor’s
right to the payment of its bill. However, in devising an alternative to collusion, as a means to entitle a lien, Lord Mansfield stated:

‘I am inclined to go still farther, and to hold that, if the attorney give notice to the defendant not to pay until his bill
should be discharged, a payment by the defendant after such notice would be in his own wrong, and like paying a
debt which has been assigned, after notice’.
Read v Dupper (1795) 6 term Rep 361
Extending the effect of notice on lien, in Read, the defendant’s solicitor, on notice of the claimant’s solicitor’s interest, paid the claimant
direct. The court held that:
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‘... the party should not run away with the fruits of the cause without satisfying the legal demands of his attorney, by

whose industry, and in many instances at whose expense, those fruits are obtained’.
Ex parte Bryant (1815) 1 Madd 49
This case was one of the first to incentive access to justice as reasoning behind the lien:

‘I do not wish to relax the doctrine as to lien, for it is to the advantage of clients, as well as solicitors; for business is
often transacted by solicitors for needy clients, merely on the prospect of having their costs under the doctrine as to
lien’.
Barker v St Quintin (1844) 12 M & W 441
In Barker, Baron Parke demonstrated that the equitable lien operates by way of security or charge.

‘The lien which an attorney is said to have on a judgment (which is, perhaps, an incorrect expression) is merely a
claim to the equitable interference of the Court to have that judgment held as a security for his debt’ [followed in
Mason v Mason and Cottrell [1933] P 199 In re Fuld dec’d (No 4) [1968] P 727, which identified the necessity of a
‘fund’ to operate the charge].
Khan Solicitors (a firm) v Chifuntwe [2014] 1 WLR 1185
In this more recent case, a two-part test was derived, in respect of ‘equitable intervention’, reflecting historic case precedent on solicitor’s
lien. At paragraph 33, Sir Stephen Sedley stated:

‘In our judgment, the law is today (and, in our view, has been for fully two centuries) that the court will intervene to
protect a solicitor's claim on funds recovered or due to be recovered by a client or former client if (a) the paying
party is colluding with the client to cheat the solicitor of his fees [following dicta in Ormerod v Tate (1801) 1 East 464],
or (b) the paying party is on notice that the other party's solicitor has a claim on the funds for outstanding fees. The
form of protection ought to be preventive but may in a proper case take the form of dual payment’.
GAVIN EDMONDSON SOLICITORS LTD V HAVEN INSURANCE COMPANY LTD
The Facts
Six claimants, involved in three motor accidents, entered into identically worded conditional fee agreements ( ‘CFA Lite’), which provided
for a success fee, with the same firm of solicitors (Gavin Edmondson). The purpose of the CFA was to ensure that in no circumstances would
the client pay the solicitor’s fees with their own funds. Under the terms of the CFA, successful claimants would pay its solicitor’s charges and
reclaim them from the defendant insurer.
Subsequently, the insurer (Haven) responded to claims, which had since entered the RTA Portal, by offering the claimants a scheme of
compensation, which could be paid into their bank accounts as soon as settlement figures were agreed. Terms of proposed settlement
did not include solicitors’ fixed fees, despite the fact that claim notification forms, providing details of the retainers, were confirmed.
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When settlements, including damages for pain suffering and loss of amenity, were negotiated, the claimants were directed to tell its
instructed solicitors that the claims could be closed and CFAs be cancelled.
Gavin Edmondson brought a claim against Haven for ‘wrongful inducement to the clients to breach their retainer contract, intentional

causing of loss by unlawful means and, by amendment, seeking equitable enforcement of its solicitors’ lien’.
It was alleged that repetition of this practice on a large scale meant the determination of the dispute had financial consequences ‘running
to many millions of pounds’.

The High Court Decision
HHJ Jarman QC originally dismissed the claim for costs recovery, brought by the claimant’s solicitors.

The Court of Appeal Decision
In the Court of Appeal case of Gavin Edmondson Solicitors Ltd v Haven Insurance Company Ltd [2015] EWCA Civ 1230, previously discussed
in edition 120 of BC Disease News (here), the defendant insurers argued that the retainer did not give rise to contractual liability upon
which an equitable security could be founded.
The judge identified a conflict between the wording of the CFA, which followed the Law Society’s standard terms, and the wording of the
prevailing Client Care Letter, which stated:

‘For the avoidance of any doubt if you win your case I will be able to recover our disbursements, basic costs and the
success fee from your opponent. You are responsible for our fees and expenses only to the extent that these are
recovered from the losing side. This means that if you win, you pay nothing’.
As such, it was the view of Lloyd Jones LJ that ‘Edmondson would not have a lien over assets received on its clients’ amount because there

is no underlying liability of the clients to Edmondson for the lien to protect’.
However, the judge overruled the decision of the trial judge. Although Lloyd Jones LJ found that there was no such contractual liability
upon true construction of the retainers, ‘equitable jurisdiction to intervene could be extended far enough to enable the court to recognise

and then enforce an interest of Edmondson under the RTA Protocol in receiving its fixed costs and charges as therein provided or,
alternatively, an interest under an express provision in the retainers to sue in its client’s names for recovery of those charges from Haven,
and that Haven knew of those interests’.
As can be seen from the above quote, implied notice of the CFA through Portal-supplied information was sufficient for the principle of the
equitable lien to apply.
Thus, in addition to the payment of settlements reached with the claimants, the defendant was ordered to pay the fixed costs prescribed
by the RTA Protocol.

This decision extended the principle enunciated in the Khans case.
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The Intervention
In edition 217 of BC Disease News (here), we reported that, prior to the Haven appeal in February of 2018, the Law Society had urged the
Supreme Court ‘to confirm that the equitable lien can be applied to protect solicitors’ rights to their costs in modern litigation; particularly
in fixed costs regimes where the indemnity principle does not apply’. The public plea to the Supreme Court, which it obtained written
permission to provide, strongly indicated that the claimant’s solicitors had ‘ an interest which equity can protect and which is deserving of
protection’, which was reflected in the Court of Appeal decision.

The Supreme Court Decision
On appeal, the defendant maintained its position, that the ‘CFA Lite’ retainers afforded no basis upon which an equitable lien could attach,
while also arguing that the lower court had erred in extending the ‘equity of intervention’.
Lord Briggs gave the unanimous judgment. The remaining constitution of Lady Hale, Lord Kerr, Lord Wilson and Lord Sumption were all in
agreement.
1.

Basis of a Claim to an Equitable Lien?

On the contractual issue, Lord Briggs disagreed with the Court of Appeal judge. On his analysis, the conflict caused by the Client Care
Letter ‘was plainly intended to be read, so far as possible, in accordance with, rather than in opposition to, the CFA and Law Society’s
terms’. The wording of the Client Care Letter, therefore, ‘merely limited the recourse from which Edmondson could satisfy that liability to the
amount of its recoveries from the defendant’. His Lordship affirmed that the CFAs made between Edmondson and its clients contained ‘a
sufficient contractual entitlement to charges to support the equitable lien on traditional grounds’, as long as the charges did not exceed
the settlement sums.
The Law Society supported the Court of Appeal’s reformulation of the solicitor’s equitable lien, namely that Gavin Edmondson could derive
its entitlement to costs recovery under the RTA Protocol, or alternatively, that Gavin Edmondson had a right to sue for enforcement of costs
using its clients’ names.
In spite of the intervention, Lord Briggs reasoned that the voluntary nature of the RTA Protocol, in addition to the fact that the Protocol
creates no legal or equitable rights, meant that no security against the insurer could be supported. Further, suing in a client’s name is a
form of contractual subrogation and the solicitor cannot be in a better position than the client, as against the insurer. As such, ‘Any attempt

by Edmondson to stand in their shoes by way of subrogation would be met by an unanswerable defence’.
Counsel for the claimant ‘vigorously’ argued that the court should construe the solicitor’s equitable lien as a flexible remedy, in order to
aptly ‘respond to any instance of unconscionable conduct by the insurer, including breach of the RTA Protocol’.
Even though Lord Briggs acknowledged that ‘equity operates with a flexibility ... and does adapt its remedies to changing times’, he
warned, at paragraphs 57 and 58, that:

‘... equity nonetheless operates in accordance with principles. While most equitable remedies are discretionary, those
principles provide a framework which makes equity part of a system of English law which is renowned for its
predictability. I have sought to identify from the cases the settled principles upon which this equitable remedy works.
One of them is that the client has a responsibility for the solicitor’s charges.
It is simply wrong in my view to seek to distil from those cases a general principle that equity will protect solicitors from
any unconscionable interference with their expectations in relation to recovery of their charges. Furthermore the
careful balance of competing interests enshrined in the RTA Protocol assumes that a solicitor’s expectation of recovery
of his charges from the defendant’s insurer is underpinned by the equitable lien, based as it is upon a sufficient
responsibility of the client for those charges. Were there no such responsibility, it is hard to see how the payment of
charges to the solicitor, rather than to the client, would be justified. Furthermore, part of the balance struck by the RTA
Protocol is its voluntary nature. Its voluntary use stems from a perception by all stakeholders that its use is better for
them than having every modest case go to court. If the court were to step in to grant coercive remedies to those
affected by its misuse by others, that balance would in all probability be undermined’.
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2.

Notice of the Lien?

At paragraph 50, Lord Briggs followed the Court of Appeal reasoning and concluded, on the question of the defendant’s notice, that:

‘Once a defendant or his insurer is notified that a claimant in an RTA case has retained solicitors under a CFA, and
that the solicitors are proceeding under the RTA Protocol, they have the requisite notice and knowledge to make a
subsequent payment of settlement monies direct to the claimant unconscionable, as an interference with the solicitor’s
interest in the fruits of the litigation. The very essence of a CFA is that the solicitor and client have agreed that the
solicitor will be entitled to charges if the case is won. Recovery of those charges from the fruits of the litigation is a
central feature of the RTA Protocol’.
The full Supreme Court judgment in Gavin Edmondson can be accessed here.
REACTION TO THE HAVEN JUDGMENT
Following the Supreme Court ruling, Law Society President, Joe Egan, expressed that solicitors ‘ may now wish to consider whether they have
any claims against insurers who took action similar to Haven’. It is clear, therefore, that the Law Society is encouraging practitioners to take
action against insurers who engage in so-called ‘third party capture’ and recover costs due under the equitable lien. Mr Egan also praised
the decision for providing ‘useful confirmation given the expected broader application of fixed recoverable costs regimes in the future’.
Claims Director at the Haven Insurance Company, Joe O’Connell, reacted to the judgment, as follows:

‘While we are naturally very disappointed by the decision, this case was not about whether insurers should settle
directly with claimants. It was only about the claimants’ solicitors’ costs and it turned on a technical analysis of their
retainers’.
These comments appear to neglect the Supreme Court ruling, which said that once an insurer knows that a claimant is represented by
solicitors acting under the RTA protocol, ‘they have the requisite notice and knowledge to make a subsequent payment of settlement

monies direct to the claimant unconscionable’.
In any event, Mr O’Connell went on to say:

‘We believe that it is in claimants’ interests to settle directly with us ... Claimants who deal directly with Haven will resolve
their claims more quickly and are likely to receive more in compensation than they would if they involved solicitors,
particularly as solicitors will deduct up to 25% from claimants’ damages to cover success fees and other legal costs.
Haven strongly believes that every claimant has the right to decide how to deal with their own claim and that claimants
should not be forced to use solicitors. We encourage any claimant to speak to us before committing themselves to
instructing solicitors’.
RELEVANCE TO OCCUPATIONAL DISEASE CLAIMS?
At present, the Pre-Action Protocol for Low Value Personal Injury (Employers’ Liability and Public Liability) Claims encompasses disease
claims, worth up to £25,000, where there is one defendant employer. Even though the Gavin Edmondson ruling involved an RTA claim,
which had entered the Portal, it is foreseeable that the principles underpinning the equitable lien would also apply to EL/PL Portal, which
rewards solicitors with fixed costs at Portal stages.
We previously reported (here and here) in BC Disease News, that Jackson LJ’s 2nd review on fixed costs suggested an extension of fixed
costs to include claims valued between £25,000 and £100,000, falling within the new intermediate track, as well as a separate matrix of
fixed costs for noise induced hearing loss (NIHL) claims. These ‘future’ fixed recoverable costs regimes, as Mr Egan eluded to in his post-trial
statement, could allow solicitors, acting under CFAs, to rely on the equitable remedy when insurers attempt to settle directly with claimants.
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Disclaimer
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