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Welcome 

 

Welcome to edition 237 of BC Disease News.  

 

In this week’s edition, we report on the Channel Islands case of X Children v the 

Minister for Health (2018), in which a claim for future care costs has been inflated 

by a (–)3.75% discount rate. The result of this case may have an effect on the 

new method of calculating the Ogden rate in the upcoming Civil Liability Bill, 

which is facing delays through Parliament. 

 

Elsewhere, we include an article on the immunotherapy drug, Nivolumab (trade 

name Opdivo), which has shown promise in mesothelioma patients in recent 

studies and clinical trials. 

 

In this week’s feature article, we examine the judgement of Sumner v Turtle Wax 

Limited (Liverpool County Court, 2018), in which the claimant sought to use CERA 

testing results as a stand-alone method for diagnosing NIHL and establishing 

causation, even though PTA testing had also been conducted. This extends our 

previous feature series on additional methods of hearing loss testing. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Costs, Part 36 Offers and Dishonesty – Discount Rate and Future Care – Claimant 

Solicitor Struck Off – Civil Liability Bill – Slater and Gordon Fine and Disclosure 

Misconduct – Nivolumab and Mesothelioma – Coal Mining, Silicosis and Lung 

Cancer – CERA and PTA Testing. 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk


 

 

  PAGE | 3 

 

 

Costs Following Late 

Acceptance of Part 36 

Offer by Dishonest 

Claimant: Tuson v 

Murphy [2018] EWCA 

Civ 1461  

 

In this article, we discuss a Court of Appeal 

case, Tuson v Murphy [2018] EWCA Civ 

1461, where there was alleged dishonesty 

on behalf of the claimant, who had 

belatedly accepted a Part 36 Offer. From 

what date did the claimant have to pay the 

defendant’s costs? 

 

The claimant developed Obsessive 

Compulsive Disorder (OCD) after breaking 

her arm in an accident. Two experts 

confirmed that the OCD was caused by the 

accident. In May of 2012, the defendant 

admitted 85% liability (15% contributory 

negligence). Later that year, the claimant 

stopped working as a teacher and issued 

proceedings on 9 August 2013, claiming 

£1.5 million for future earnings. 

 

However, between November of 2013 and 

September of 2014, the claimant set up 

and ran a business. There was no mention 

of this in her witness statement, nor her 

supporting statement. 

 

The defendant’s solicitors eventually 

became aware of the claimant’s business 

in April of 2015, and, on 17 September, 

made a Part 36 offer of £352,060. The terms 

of this Offer were as follows: 

 

‘If the offer is accepted within 21 days, our 

client will pay your client's legal costs in 

accordance with Part 36 Rule 20 of the Civil 

Procedure Rules. 

 

If your client accepts the offer after the 21 

day period then either we will need to 

agree the costs liability or the court will 

have to make an order as to costs.’ 

 

The claimant did not accept the Offer within the 21 day period (ending 8 October).  

 

The defendant instructed a new expert, in November of 2015, who disputed the cause of 

the claimant’s OCD and published this in a report. The original Offer was accepted in 

December.  

 

The parties could not agree on costs following acceptance of the Part 36 Offer, on the 

basis that the claimant had set up her own business after bringing a claim for loss of 

earnings. As such, the case came before His Honour Judge Harris QC, at Oxford County 

Court, who ordered: 

 

‘... that the defendant should pay the claimant's costs up to 1 April 2014, the date from 

which it can be said that the claimant commenced to mislead them. Thereafter, the 

claimant should pay the defendant's costs. That is, the defendant's costs up to the date of 

the payment in and thereafter.’ 

 

 

 

On appeal, claimant Counsel argued that this was unjust to do so, pursuant to CPR 36.13(6) 

and submitted that:  

 

‘… the judge's order that the Claimant should pay the Defendant's costs from April 2014 

onwards was a retrospective penalty which was unjust and disproportionate’. 
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The claimant submitted that the defendant 

knew of the claimant’s conduct when 

making the Part 36 Offer and that, although 

the defendant’s submissions questioned the 

claimant’s credibility, they did not suggest 

that she had ‘fabricated her disability’.   

 

At paragraph 23 of his judgment, Lord 

Justice Bean agreed with the 1
st
 instance 

judge, that the claimant had deliberately 

withheld information from the solicitors on 

both sides, the court and her witness 

statement. However, Bean LJ agreed with 

the claimant’s submissions that there was no 

evidence suggesting that her disability had 

been fabricated.  

 

The appeal judge disagreed with the 

rationale for the County Court judge’s order 

for costs. He found that HHJ Harris QC had 

failed to follow the guidance of Lord Clarke 

JSC, in Summers v Fairclough Homes Ltd 

[2012] 1 WLR 2004, a case where the 

‘dishonesty’ was far greater than in Tuson: 

 

‘… whether the defendant can protect its 

position in costs by making a Part 36 offer 

or some other offer… we see no reason why 

a defendant should not make a form of 

Calderbank offer (see Calderbank v 

Calderbank [1976] Fam 93) in which it offers 

to settle the genuine claim but at the same 

time offers to settle the issues of costs on the 

basis that the claimant will pay the 

defendant's costs incurred in respect of the 

fraudulent or dishonest aspects of the case 

on an indemnity basis.’ 

 

In reaching his decision, Bean LJ 

considered comments made in Tiuta PLC v 

Rawlinson & Hunter [2016] EWHC 3480. 

 

‘…the case of a claimant's acceptance of 

a defendant's Part 36 offer, where the 

acceptance is given after the expiry of the 

relevant period, if nothing emerges from 

the facts to show that the defendant's 

assessment of the risks and benefits 

involved in making the offer he made is in 

some significant way upset or contradicted 

or misinformed, it is highly unlikely to be 

unjust to apply the default rule.’ 

 

In view of these comments, Bean LJ 

highlighted the importance of 

differentiating between:  

 

‘a) a case where the facts known to the 

defendant's advisers at the time of the Part 

36 offer do not change significantly during 

the period before the delayed 

acceptance; and 

 

b) a case where the defendant's advisers' 

assessment at the time of making the Part 

36 offer of the true value of the case, based 

on the facts then known to them, is upset or 

undermined by subsequent events or 

subsequently discovered facts’. 

 

As such, Bean LJ ruled in favour of the 

claimant and concluded that:  

 

‘Even though the Claimant's material non-

disclosure can properly be described as 

dishonest, and was certainly misleading, I 

regard the judge's exercise of his discretion 

as flawed. I would allow the appeal and 

order the Defendant to pay the Claimant's 

costs up to 8 October 2015, the Claimant 

remaining liable to pay the Defendant's 

costs from 8 October to 1 December 2015.’ 

 

Full text judgment can be found here. 

 

(–)3.75% Discount Rate 

Applied in £238 Million 

Claim? X Children v the 

Minister for Health 

(2018) 

 

A £238 million personal injury action has 

been brought by victims of abuse in X 

Children v the Minister for Health (2018). This 

is believed to be the biggest personal injury 

claim in British history. We report on this 

case, since the value of claim has been 

inflated by a (–)3.75% discount rate. The 

current rate in England and Wales is set at 

(–)0.75%. However, the Government is 

seeking to overturn Wells v Wells [1998] 3 All 

ER 481, on the how the rate is set, in the Civil 

Liability Bill.
1
 

 

Two siblings were subjected to a catalogue 

of sexual, physical and emotional abuse 

over a number of years, by an ‘unknown’ 

number of people, in their ‘chaotic and 

uncaring’ family home. The pair ‘ate from 

the kitchen floor’ in unhygienic conditions, 

witnessed their mother self-harming, and 

were also ‘smacked’ and locked in their 

rooms. Described as the ‘most damaged 

children’ in Jersey, who ‘will never recover’ 

from the ‘psychiatric and psychological 

consequences’ of abuse, they are in the 

process of suing the Minister for Health & 

Social Services in negligence.
2
  

 

The defendant made an offer of settlement 

for £14.5 million (£10.289 million for ‘Plaintiff 

2’ and £4.25 million for ‘Plaintiff 3’), but the 

claimants are still pursuing £238 million in 

damages at trial (‘Plaintiff 2’ and ‘Plaintiff 3’ 

are claiming £121 million and £117 million, 

respectively). As well as general damages 

for pain suffering and loss of amenity, the 

claimants are also claiming special 

damages for future care and loss of 

earnings. It has been submitted that the 

claimants, who are currently sectioned, will 

require the support of an institutional setting 

indefinitely, given their ‘complex needs’. 

 

At the trial on Quantum, which began last 

month and is scheduled to last 8 weeks, the 

Health Minister accepted that the 

claimants should have been removed and 

placed into care sooner. However, Counsel 

for the claimant argued: 

 

‘The sad fact is that they weren’t and the 

result of them not being removed is that 

they were the subject of sexual abuse, 

physical abuse, physical neglect and 

emotional neglect’. 

 

Commissioner Pamela Scriven QC, Jurats 

Paul Nicolle and Sally Sparrow, sitting at the 

Royal Court of Jersey, were told that, if the 

claimants were to return home and receive 

2:1 care, the estimated care costs would 

be £260,000 a year, exclusive of additional 

rent and support workers fees. 

 

The Court will soon hear from economists, 

actuaries and accountants, who will 

attempt to establish the likely cost of future 

http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2018/1461.html&query=(title:(+tuson+))
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care, based on predicted levels of inflation 

over the following decades.
3
 

 

The result of this case may affect the 

outcome of any future changes to the 

Ogden rate. 

 

Fraudulent PI Solicitors 

at the SDT? 

 

Claimant law firm, Crescent Law, was 

closed by the Solicitors Regulation Authority 

(SRA) in May of 2017, after fraud 

investigations began into alleged 

misconduct of two of its partners. In May of 

this year, the solicitors disciplinary tribunal 

(SDT) heard evidence in relation to the 

solicitors’ conduct.
4
 

 

While 1 partner left the firm to pursue a 

career in politics, the other ‘fraudulently’ 

pursued 54 personal injury claims, without 

consent, and allowed money to be paid to 

third party claims management companies 

(CMC)‘as if they were actual clients’: 

 

‘The only reason for putting the status of 

CMCs above those of clients was to ensure 

that CMCs continued to refer work to the 

firm.’ 

 

The tribunal found that he ‘... was fully 

aware of the practices of his department’. 

He was ‘deliberate, calculated and 

continued over time’ in his misconduct.  

 

As a result, he was struck off from the roll 

and ordered to pay £38,325 in costs.  

 

The other partner, who ‘…allowed his 

personal and political ambitions to 

supersede his professional obligations as a 

solicitor’, admitted responsibility for the 

pursuit of claims and payment of damages 

to third parties, despite distancing himself 

from the business. However, the tribunal did 

not make a finding of dishonesty.  

 

Instead, the tribunal suspended him for 2 

years and ordered him to pay £38,325 in 

costs. On future return to practice, he may 

not be ‘a sole practitioner, partner of a law 

firm or member of a law firm, or a COLP or 

COFA’.  

The full tribunal hearing can be accessed 

here. 

 

Civil Liability Bill Delay 

 

This week, the Government has revealed 

that progress of the Civil Liability Bill through 

Parliament will face further delays.
5
 The 

personal injury reform Bill was last 

mentioned in edition 236 of BC Disease 

News (here). 

 

Access to Justice (A2J) spokesperson, 

Andrew Twambley, believes that this is a 

sign of the Government going back on its 

plans for personal injury reform: 

 

‘It is evident from government claims data 

that whiplash claims and the cost of 

whiplash claims are now falling rapidly, 

and the longer the government delays, the 

clearer it becomes that the market is doing 

its job for it. 

 

‘We hope to use these next few months to 

point out to ministers that there are better 

ways to strike the right balance between 

reducing frivolous claims and making sure 

injured people continue to have 

protection’. 

 

Discussions on the Bill will not reappear until 

5 September 2018, at the earliest. The initial 

plan was to introduce reforms in April 2019. 

This may no longer be a realistic goal. 

 

S&G Fined for Over 

7,000 Disclosure 

Breaches During 

Quindell Due Diligence 

 

We last reported on Slater and Gordon’s 

(S&G) acquisition of Quindell in edition 234 

of BC Disease News (here), as KPMG was 

fined £3.15 million for misconduct in the 

handling of Quindell’s financial statements. 

In this article, we report on news that S&G 

have been handed a record fine for 

misconduct, by the Solicitors Regulation 

Authority (SRA), in relation to disclosure of 

confidential client information. 

Between December 2014 and February 

2015, during the acquisition of Quindell’s 

Professional Services Division, S&G failed to 

follow the correct process on disclosure. 

 

S&G Solutions (formerly Quindell Legal 

Services) disclosed unredacted, 

confidential information and documents 

from 7,087 of its files to S&G (UK) LLP, without 

the knowledge or consent of the relevant 

clients. The SRA found that this was a 

breach of SRA Principles 4 (‘You act in the 

best interests of each client’) and 6 (‘You 

must behave in a way that maintains the 

trust the public places in you and in the 

provision of legal services’) and constituted 

a failure to achieve Outcome 4.1 of the SRA 

Code of Conduct (‘solicitors to keep client 

affairs confidential’).
6
 

 

In addition, S&G (UK) LLP were found in 

breach of SRA Principles 3 (‘You must not 

allow your independence to be 

compromised’) and 6. The firm had 

inspected the unredacted, confidential 

information and documents from the 7,087 

disclosed Quindell Legal Services files, 

without consent, and then disclosed a 

selection of client matter files to two other 

unnamed, SRA-regulated firms, without 

consent.
7
 

 

Ordinarily, the SRA has the power to fine 

Law firms up to £2,000. However, S&G’s 

acquisition of Quindell created an 

alternative business structure, Quindell 

Legal Services. Pursuant to the Legal 

Services Act 2007, a higher, £25 million limit 

applies to ABS’s, but these awards require 

the permission of the Disciplinary Tribunal.
8
 

 

S&G was collectively fined a total of 

£80,000 for their failings, broken down as 

follows:  

 

‘A written rebuke was issued and Slater 

Gordon Solutions Legal fined £40,000. 

 

Slater & Gordon (UK) LLP - as Slater and 

Gordon was known at the time - was also 

found to have broken solicitor rules by 

inspecting unredacted confidential 

information from those files, again without 

client permission. This resulted in a £20,000 

fine. 

http://www.solicitorstribunal.org.uk/sites/default/files-sdt/11725.2017.Uddin_.Abid_.pdf
https://www.bc-legal.co.uk/images/pdf/236-BC-Disease-News-2018-06-29-Edition-236.pdf
https://www.bc-legal.co.uk/images/pdf/234-BC-Disease-News-2018-06-15-Edition-234.pdf
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Slater & Gordon (UK) LLP was also fined a 

further £20,000 for disclosing selected 

client matter files to two other firms without 

client consent. Slater and Gordon (UK) LLP 

will be asked to pay.’
9
 

 

S&G was also ordered to pay the SRA’s 

costs, totalling £26,000. 

 

Keytruda-Like 

Nivolumab Yields 

Promising Results in 

Mesothelioma Patients 

 

Immunotherapy drug nivolumab, (trade 

name Opdivo) has shown promise for 

mesothelioma patients in recent studies 

and clinical trials
10

.  Like Keytruda, Opdivo 

‘switches on’ a communication between 

immune cells and a protein on cancer 

cells, known as PD-1, to allow the body’s 

own immune cells to attack the cancer.  We 

have previously discussed Keytruda and its 

use in mesothelioma and lung cancer 

patients in issues 176 (here), 186 (here), 189 

(here), 206 (here), 208 (here), 215 (here), 

227 (here), 233 (here) and 234 (here) of 

BCDN. 

 

Results-to-Date 

 

A Dutch study of mesothelioma patients has 

demonstrated that Nivolumab has a 47% 

disease control rate of 12 weeks.
11

  Out of 

34 patients investigated, 8 had a partial 

response to treatment and 8 stabilised the 

disease.  In 4 of these patients, the tumour 

remained stable for more than 6 months.  

Tumour samples from 9 patients contained 

cells expressing the PD-1 protein, but this 

did not appear to have any beneficial 

effect. 76% of patients experienced side 

effects. 

 

Ongoing Clinical Studies 

 

A Japanese clinical trial of nivolumab in 

mesothelioma patients is currently 

underway
12

.  18 untreated mesothelioma 

patients will receive nivolumab in 

combination with standard chemotherapy 

drugs, pemetrexed and cisplatin. The main 

objective of this study is to investigate the 

overall response rate, i.e. the proportion of 

patients whose disease decreases or 

disappears. Researchers are also 

interested in survival time, disease 

progression and side effects of treatment. 

 

Moreover, in the UK, 336 mesothelioma 

patients, who have received at least two 

prior lines of therapy, are being recruited 

for a 12-month CONFIRM trial of 

Nivolumab
13

.  In this phase III trial, 

researchers will investigate overall patient 

survival and quality of life, disease stability, 

toxic side-effects and cost-effectiveness. 

 

‘If found to be clinically effective, safe and 

cost-effective it is likely to become the new 

standard of care in the UK’.
14

 

 

IIAC Position Paper on 

Coal Mining, Silicosis 

and Lung Cancer 

 

The Industrial Injuries Advisory Council (IIAC) 

has published a position paper on coal 

mining, silicosis and lung cancer
15

.  The 

paper concerns the potential eligibility of 

coalminers with silicosis to claim benefit for 

lung cancer under the prescribed disease, 

D11, ‘Primary carcinoma of the lung where 

there is accompanying silicosis’. 

 

Silicosis, lung cancer and lung cancer with 

accompanying silicosis appear on the list 

of diseases prescribed for Industrial Injuries 

Disablement Benefit (IIDB) as three separate 

entries.  Like other entries on the list, to 

receive benefit, the claimant’s 

occupational history must meet certain 

criteria.  In order for a disease-occupation 

pairing to appear on the list, the risk of 

developing the disease must be doubled in 

people with the particular occupational 

exposure. 

 

Silica is classified by the International 

Agency for Research on Cancer (IARC) as 

a human carcinogen.  Silica can also 

cause silicosis, which is one of a group of 

occupational lung diseases known as 

pneumoconiosis. These are onset by 

inhalation of various types of dust.  

An earlier IIAC review found that, in those 

who have had enough silica exposure to 

develop silicosis, the risk of lung cancer is 

more than doubled.  The entry on the list of 

prescribed diseases for lung cancer with 

accompanying silicosis lists 9 occupational 

situations in which silicosis may occur, one 

of which is ‘tunneling in, or quarrying 

sandstone and granite’.   

 

However, work as a coal miner is not 

explicitly mentioned.  Last year, a trade 

unionist representative posed the question 

of whether this description could apply to 

coal miners, and if not, whether the terms 

should be extended. 

 

Silicosis is a different disease from the form 

of pneumoconiosis most commonly found 

in coal miners, also known as coal worker’s 

pneumoconiosis (CWP).  Although silicosis 

and CWP both fall under the umbrella of 

pneumoconiosis and show similar 

pathology, the two diseases take different 

courses; CWP is much less aggressive than 

silicosis.   

 

Silicosis was recognized in the Workman’s 

Compensation (Silicosis) Act of 1918 and 

then with other pneumoconiosis types, in 

the Workmen’s Compensation Act (Silicosis 

and Asbestosis) 1930.  Coal miners were 

included in the 1930 Act, because it was 

shown that they could develop silicosis from 

cutting or drilling sandstone.  CWP was 

initially thought to not be serious, but it was 

understood that those with CWP were at 

increased risk of potentially fatal 

Progressive Massive Fibrosis.  In 1943, the 

Workmen’s Compensation Act was 

extended to include any type of 

pneumoconiosis, including that of coal 

miners.  Since then, coal miners have been 

able to claim compensation for 

pneumoconiosis, whether it is silicosis or 

CWP. 

 

The current prescription for pneumoconiosis 

within the IIDB scheme (PD D1) includes 

coverage of coal workers under the 

following terms: 

 

‘1) (a) The mining, quarrying or working of 

silica rock or the working of dried quartzose 

sand or any dry deposit or dry residue of 

https://www.bc-legal.co.uk/images/pdf/176-BC-Disease-News-2017-03-10-Edition-176.pdf
https://www.bc-legal.co.uk/images/pdf/186-BC-Disease-News-2017-05-26-Edition-186.pdf
https://www.bc-legal.co.uk/images/pdf/189-BC-Disease-News-2017-06-16-Edition-189.pdf
https://www.bc-legal.co.uk/images/pdf/206-BC-Disease-News-2017-11-03-Edition-206.pdf
https://www.bc-legal.co.uk/images/pdf/208-BC-Disease-News-2017-11-17-Edition-208.pdf
https://www.bc-legal.co.uk/images/pdf/215-BC-Disease-News-2018-01-19-Edition-215.pdf
https://www.bc-legal.co.uk/images/pdf/227-BC-Disease-News-2018-04-20-Edition-227.pdf
https://www.bc-legal.co.uk/images/pdf/233-BC-Disease-News-2018-06-08-Edition-233.pdf
https://www.bc-legal.co.uk/images/pdf/234-BC-Disease-News-2018-06-15-Edition-234.pdf
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silica or any dry admixture containing such 

materials (including any occupation in 

which any of the aforesaid operations are 

carried out incidentally to the mining or 

quarrying of other minerals or to the 

manufacture of articles containing crushed 

or ground silica rock); 

 

(b) the handling of any of the materials 

specified in the foregoing subparagraph in 

or incidental to any of the operations 

mentioned therein, or substantial exposure 

to the dust arising from such operations. …. 

 

(10)(a) Work underground in any mine in 

which one of the objects of the mining 

operations is the getting of any mineral; 

 

(b) the working or handling above ground 

at any coal or tin mine of any minerals 

extracted therefrom, or any operation 

incidental thereto; 

 

(c) the trimming of coal in any ship, barge, 

or lighter, or in any dock or harbour or at 

any wharf or quay;…’ 

 

Confusingly, in prescribed disease 

category, D1, the different types of 

pneumoconiosis are not differentiated, i.e. 

both silicosis and CWP are included.  

 

Can coal miners also claim for lung cancer 

if they have silicosis, under prescribed 

disease category, D11?  

 

The Council expects that a coalminer with 

silicosis and lung cancer should be able to 

apply for benefit for lung cancer, because 

it is accepted that exposure to silica dust 

and silicosis can arise during coal mining 

work.   

 

However, bringing a claim may be 

complicated, for several reasons.   

 

Coalminers are not generally considered to 

be at increased risk of lung cancer, 

because there is no evidence for an 

exposure-response relationship with coal 

dust exposure and lung cancer.  The risk of 

lung cancer only increases when there is 

substantial exposure to silica.  As discussed 

above, most pneumoconiosis in coalminers 

is CWP, rather than silicosis. What is more, is 

not always possible to differentiate silicosis 

from CWP by medical imaging; knowledge 

of occupational history and silica exposure 

may be required, and this may be difficult 

to obtain and verify.   

 

To claim for D1 and D11 benefit, the 

claimant will always have to show evidence 

of exposure to silica, regardless of whether 

they are a coal miner. A judgement will 

have to be made on whether the dust 

exposure was plausible and whether the 

dust contained a great enough quantity of 

silica to cause the alleged health effects.   

 

Tasks in coal mines that involve exposure to 

silica, include tunneling, hard heading and 

brushing, roof bolting, drilling (other than 

into coal), but explicitly involve cutting hard 

rock, usually sandstone.  

 

The Council recommends that a prima 

facie case exists for recognising a disease 

in a coalminer with lung cancer if: 

 A diagnosis of silicosis can be 

sustained; and 

 Their work involved tunneling in, or 

quarrying sandstone or granite. 

 

Equivalently, a coal miner who meets the 

requirements for pneumoconiosis caused 

by silica in category D1 would also satisfy 

the exposure requirements for D11.   

 

The Council recommends that this 

guidance be promulgated to medical 

assessors and decision-makers.  It is not 

necessary, at this point, to change the 

wording of prescribed disease D11. 
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Feature: 

Reliability of CERA and PTA Testing: Sumner v Turtle Wax Limited (Liverpool 

County Court, 2018) 

 

Judgment has recently been handed down in the noise induced hearing loss case of Sumner v Turtle Wax Limited (2018), in which causation 

was disputed. In this week’s feature article, we revisit the topic discussed in our most recent feature series, namely the merits of hearing loss 

testing methods additional to pure tone audiometry (PTA). We examine ruling of the County Court judge on the reliability of PTA and cortical 

electric response audiometry (CERA) tests, conducted on the claimant in Sumner, for diagnosing hearing loss and establishing causation. 

 

THE FACTS  

 

A 47 year old claimant was exposed to ‘loud and continuous noise’ during her employment, from 1990/01 to 2000/01 and 2004/5 to 

2010/11. The claimant was a machine operator, cleaning products for motor vehicles. The types of noise which the claimant was exposed 

to included ‘bangs, rattling, clanging whooshing and whirring’.  

 

In 2006, midway through the 2
nd

 period of employment, the claimant was supplied with foam ear plugs, which she always wore. 

 

As a result of the ‘very loud’ noise, the claimant communicated with her work colleagues by sign language. 

 

As time went on, it became noticeable that she would ask others to repeat themselves in conversation. It also became more difficult for 

her to understand conversations with more than 1 speaker and conversations in the presence of background noise. She often missed calls 

and text messages. 

 

The claimant did not consult the medical opinion of a general practitioner, but brought a claim in 2013, after receiving a call from a 

company which dealt with hearing loss claims.  

 

The claim alleged onset of NIHL and tinnitus through exposure to excessive noise in the course of her employment. 

 

PRELIMINARY TRIAL  

 

The preliminary trial was heard in December of 2016. Recorder McLoughlin’s judgment was handed down in February of last year.  He 

found that the defendant had breached its duty owed to the claimant.  

 

The claimant was not given breaks from exposure to continuous noise levels. Daily noise levels throughout her employment reached 92 dB, 

according to noise surveys. However, this measurement was increased by 1 dB, to 93 dB(A) LEP’d, given that she regularly worked 8 hours 

of additional weekend overtime. This gave a noise immission level (NIL) of 104 dB [NIL = Daily Noise Dose + 10log(Years of Exposure)]. 

Further, the defendant was in breach of Regulations 4, 6, 7, 8, 9 and 11 of the Noise at Work Regulations 1989. 

 

General damages were agreed between parties at £9,000, without prejudice to causation issues, which were the topic of discussion in the 

present trial. 

 

PRESENT TRIAL ON CAUSATION 

 

At Liverpool County Court, Recorder David Heaton QC presided over the trial on causation. The main issue was whether the claimant’s PTA 

and CERA test results constituted reliable diagnoses of NIHL.  

 

Medical Evidence 

 

The claimant completed PTA testing in 2013, 2015 and 2017. Recorder Heaton QC produced an account of the claimant’s experiences 

of PTA, as follows: 

 

‘... when she put the earphones on there was a permanent noise which made detecting the additional sounds 

generated by the testing difficult. The test which she then underwent took the form of what she called a “press the 
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button” test. She pressed the button whenever she heard a sound, as instructed. There were no distractions and she 

was happy that she had done what was required of her to the best of her ability’.  

 

In 2017, the claimant also underwent 2 CERA tests. The 2
nd

 test arose because there had been objection to the exclusion of 6 kHz and 8 

kHz thresholds in the 1
st
 test. Recorder Heaton QC described the claimant’s experiences of CERA, as follows: 

 

‘... the claimant was admitted to a quiet room and given headphones to wear and magazines to read ...  there were 

no other distractions ... Sound signals were introduced into each ear and her brain’s response was monitored by 

means of electrodes placed on the scalp’. 

 

Figure: Hearing Test Results 

 

 

 

Medical Experts 

 

Consultant Audiological and Audio-Vestibular Physician, Dr. Mohammed Iqbal, and Consultant Ear, Nose and Throat Surgeon, Philip Jones, 

were the instructed medical experts, on behalf of the claimant and defendant, respectively. Both referred to the Coles, Lutman & Buffin 

(CLB) Guidelines 2000 as the reliable basis for determining causation of NIHL, although Mr Jones criticised the CLB guidelines for stating 

that losses at 6 kHz ONLY are diagnostic of NIHL.  

 

However, in three joint statements, the medical experts could not reach a consensus on causation, or even the existence of anything more 

than limited hearing loss. 

 

The experts disagreed on which test was more reliable for diagnosing NIHL. Dr Iqbal, who argued that the claimant had NIHL and tinnitus, 

relied on CERA testing and disavowed the reliability of any PTA testing. Whereas, Mr Jones, who argued that any limited hearing loss was 

idiopathic and any tinnitus was sporadic, relied on the 2015 and 2017 PTA test results, as well as literature comparing testing methods. He 

concluded that CERA was a ‘worse’ measure of hearing loss. 

 

Are PTA Results Reliable for Diagnosing NIHL and Determining Causation? 

 

On this issue, the claimant relied on the expertise of Dr Iqbal, who stated that the PTA test results should not be trusted, as they were 

inconsistent. He blamed this inconsistency on wax occluding the right ear and tinnitus. However, the defendant contended that neither of 

these factors were contra-indications to performing PTA, especially as the tinnitus was only mild. Further, if wax had been obstructive, 

hearing loss would have been conductive, not sensorineural, and an air-bone gap would have been apparent from the PTA results, when 

it was not. CERA testing results were worse by around 10 dB, which Mr Jones anticipated. 

 

Taking into consideration the opinions of the experts, Recorder Heaton QC stated, at paragraphs 77 and 78: 

 

‘Having considered all these matters, I have come to the conclusion that Dr Iqbal’s objections are without foundation. 

The most substantial objection might, in other circumstances, have been in relation to the potentially distorting effect 

of tinnitus. However, there were three different audiologists involved here. It is reasonable to assume that they all 

made themselves aware that the Claimant had tinnitus, appropriately advised her, did not have to note any difficulty 
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she raised and were unconcerned about the results obtained. It is also significant that Dr Iqbal advised in favour of 

another PTA if he really felt that her tinnitus, which had not assumed the status of objection to which not was raised at 

trial, would distort the results and render nugatory the further investigation. 

 

It follows that I consider that the PTAs of 2015 and 2017 provide a reliable basis for determining diagnosis and causation’. 

 

Can CERA Testing Be Relied Upon as a Stand Alone Basis for Diagnosing NIHL and Determining Causation? 

 

In last week’s edition of BC Disease News (here), we reviewed CERA testing.  

 

CERA is a hearing test that records signals from the auditory cortex (the part of the brain that recognizes sound) when sound is detected. 

CERA testing is an evaluation of the function of the whole auditory pathway, which signals pass through. The auditory pathway starts with 

detection, in the cochlea, and ends with processing, in the auditory cortex. 

 

Figure: The auditory pathway
16

 

 

 

 

During testing, the brain’s response to sound, at different frequencies, is measured. Unlike PTA, CERA testing is objective. The patient does 

not have to ‘decide’ whether or not they have heard the tone. The threshold is defined as the lowest level at which a response is present. 

 

CERA is useful when PTA results are in doubt, exaggerated,
17

 or are clearly erroneous.  

 

Many studies have calculated the mean error in CERA thresholds (the difference from PTA thresholds) as being within 10 to 15 dB. Research 

shows that if testing parameters and protocol are chosen with care, the response is capable of being within 10 dB of the PTA response in 

almost all patients.
18

 Tsui, Lightfoot and Kennedy, and Prasher found this to be correct in 83.2%, 80% and 84% of patients, respectively.
19

 

20
 
21

 

 

Accuracy can be influenced by drowsiness. As a result, ideal conditions would involve alert patients, which is why patients are given 

magazines to read during testing, as was the case in Sumner. 

 

https://www.bc-legal.co.uk/images/pdf/236-BC-Disease-News-2018-06-29-Edition-236.pdf
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In the Sumner case, after having assessed the reliability of PTA, Recorder Heaton QC went on to consider the reliability of CERA as a stand-

alone method of testing. Mr Jones said that the role of CERA was to check the accuracy of PTA. Whereas, the claimant’s case rested on 

CERA being the preferred method of hearing loss testing, when there is inconsistency with PTA. 

Claimant Counsel cited page 443 of Lightfoot and Kennedy (1996), which discussed a paper by King et a [1992], wherein the authors 

stated that ‘UK CERA is the test if choice and is accepted by the courts when objective hearing assessment is required in adult medico-

legal cases’. They also cited page 449 of Lightfoot and Kennedy: 

 

‘... in many countries, CERA is used to establish the true hearing thresholds in compensation or war pension veteran] 

cases where there is a suspicion of non-organic hearing loss’. 

 

By contrast, Counsel for the defendant cited Aldred v Courtaulds Northern Textiles Limited (2012). Recorder Heaton QC agreed with the 

defendant that CERA testing, in this case, was ‘a cross-check to the PTA results’. 

 

The defendant also referred to CorticalERA.com, which advises that: 

 

'Even where the PTA results are accurate, CERA serves to remove all doubt over their validity ...’ 

 

On the issue of CERA reliability, the judge favoured the defendant’s analysis. At paragraph 80, he reasoned: 

 

‘It seems to me that there are circumstances where CERA might be used as the sole diagnostic tool. These, however, 

would be restricted usually to cases where an adult could not give reliable responses for whatever reason, whether 

because there is an issue of mental capacity or non-organic hearing loss. 

 

I am not persuaded that it is the diagnostic tool of choice for obtaining accurate true threshold hearing levels in most 

cases of alleged NIHL, including this case. The evidence before me suggests that it is only where there are 

inconsistencies and/or differences in PTA results that CERA has been resorted to and only then to validate the PTAs 

where the true and accurate thresholds have already been measured but require verification. It was never intended 

in 2017, when the further audiometry tests were ordered that the existing PTAs should be set to one side and CERA 

alone relied on. If that had been the case why did Dr Iqbal request a further PTA? Indeed, Dr Iqbal had already stated 

that one of the existing audiograms of 2013 or 2015 was probably accurate and reliable. 

 

‘... It [CERA] cannot deliver results as to true hearing thresholds. The most that it can do is to be used to verify otherwise 

reliable PTA results. I am satisfied that PTA is the primary and more accurate diagnostic tool. CERA was not used to 

obtain true thresholds in Aldred. Further, despite the literature produced, there is no deafness litigation case in which 

it has been reported to have been used other than to validate a PTA result or results. 

 

It seems to me that the CERA can be used in this case as a verification tool in relation to the PTAs. I reject the invitation 

to use the figures generated by CERA testing as if they are accurate, as opposed to estimated, hearing thresholds’. 

 

Did the Claimant Have NIHL? 

 

Having passed judgment on the reliability of PTA and CERA testing alone, the judge made his determination, at paragraph 89, on whether 

the tests were diagnostic of hearing loss. Recorder Heaton QC noted an ‘absence of hearing loss in the form of a diagnostic notch in either 

ear at 4 kHz in 2015 or 2017’. He went on to conclude: 

 

‘I have considered the gaps between the PTA threshold and the estimated results, as I have found them to be, in the 

CERA results at 1, 2, 3 and 4 kHz, those being the levels at which Dr Iqbal contended that the Claimant had NIHL. 

None of those gaps exceeded 10 dB. This was within verification limits. The Claimant had generally good hearing, 

according to the 2017 results. Where hearing level thresholds are near to normal it appears to be accepted that the 

provision of the objective threshold on CERA testing is poorer. This is in line with Mr Jones' evidence that CERA thresholds 

are nearly always worse, and never better, than the PTA thresholds. 

 

It follows that I do not accept that the CERA results provide a satisfactory or reliable evidential basis by way of true 

hearing thresholds for establishing causation’. 
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Welcome 

 

Welcome to edition 238 of BC Disease News.  

 

In this week’s edition, we examine the High Court judgment of Atha & Co Solicitors 

v Liddle [2018] EWHC 1751 (QB), in which the defendant was unsuccessful in 

arguing that a ‘deliberately misstated’ court fee had the effect of statute barring 

a professional negligence claim. 

 

Moreover, we report on calls from an insurer to have additional judicial support 

in personal injury claims, where fundamental dishonesty is suspected. In scientific 

news, we discuss the results of a recent study on night shifts, which is believed to 

be the first study to suggest a mechanism for the connection between shift work 

and chronic kidney disease. 

 

In this week’s feature article, we review information on disease caused by 

workplace UV radiation exposure, over the past year. This includes details of an 

Industrial Injuries Advisory Council Information Note; new resources shared by the 

IOSH No Time To Lose Campaign; a review of Merkel cell carcinoma as an 

emerging disease; and observations on changing claimant solicitor tactics, in 

light of growing medical causation on UV and disease. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Court Fees and Limitation – Cape Disclosure – Fundamental Dishonesty and Strike 

Out – US Cancer-Causing Glyphosate Litigation – Coops Law Director and Non-

Consensual File Transfer – Shift Work and Metabolism – Occupational UV 

Radiation. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Abuse of Process Does Not Affect ‘Brought’ Within the Limitation Period: Atha & 

Co Solicitors v Liddle [2018] EWHC 1751 (QB) 

 

The High Court recently heard the case of Atha & Co Solicitors v Liddle [2018] EWHC 1751 (QB), in which the judge decided the effect of 

an abuse of process on the relevant limitation period.  

 

The claimant commenced professional negligence proceedings against formerly instructed solicitors, who discontinued her personal injury 

claim, without her permission, on 31 March 2010. 

 

For professional negligence actions, the limitation period is 6 years. This is prescribed by sections 2 and 5 of the Limitation Act 1980. 

 

 

 

 

A claim is taken to have been ‘brought’ when a claim form is received by the Court (see Practice Direction 7A, paragraph 5.1). 

 

 

 

In Atha, the last possible day for bringing the claim was therefore 31 March 2016. 

 

Pursuant to CPR 16.3, the expected value of claim must be included in the claim form. 

 

 

 

The claimant’s professional negligence solicitor presented the claim form with a court fee of £1,250. This was the appropriate fee for a 

claim valued between £10,000 and £25,000.  

 

The claim form was received by the Court on 29 March 2016, 2 days before limitation expired. The claim form was then issued on 7 April, 

7 days after limitation expired. Following service of the claim form, in August, the claimant subsequently refused an offer of settlement for 

£25,000, plus costs, which was at the top of the CPR 16.3(2)(b)(ii) bracket. 
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As a result, the defendant asserted that the 

claimant’s solicitor had ‘deliberately 

misstated’ the value of claim to avoid 

paying a higher court fee, and further 

alleged that this amounted to an abuse of 

process. If the claim had not in fact been 

‘brought’ when the court received the claim 

form, but instead, the belated date of issue, 

then the claim would fall foul of the 

limitation period.  

 

Accordingly, the defendant made an 

application for strike out and/or summary 

judgment, on the basis that the alleged 

abuse of process had the automatic 

consequence of statute barring the claim. 

 

The ‘Abuse of Process’ Issue 

 

At 1
st
 instance, His Honour Judge Gargan 

concluded that the statement of value of 

claim did not constitute an abuse of 

process. 

 

On appeal, Mr Justice Turner disagreed 

with the 1
st
 instance judge. He reasoned, at 

paragraph 18: 

 

‘The ordinary and proper use of the court 

process when providing the statement of 

value on a claim form involves the 

recording of the unvarnished truth. 

Deliberately departing from this ordinary 

and proper use for tactical reasons, such as 

removing the risk that the issue fee may 

subsequently be challenged when costs 

are being assessed, is significantly different 

from the ordinary and proper use of the 

court process’. 

 

Even though the High Court judge was 

satisfied that there had been an abuse of 

process, strike out was not mandatory and 

had to be balanced against the overriding 

objective. 

 

The Limitation Issue 

 

In coming to a decision on whether the 

claim was ‘brought’ after the limitation 

period expired, Turner J considered various 

case authorities on the issue. In the case of 

Barnes v St Helens Metropolitan Borough 

Council [2007] 1 WLR 879, the judge noted 

that Practice Direction 7A, paragraph 5, 

‘makes no reference to the adequacy of the statement of value or fee’. 

 

Turner J went on to review the outcome of cases where inaccurate court fees were paid and 

limitation was contested. In Bhatti v Ashgar [2016] EWHC 1049, Warby J summarised these 

cases: 

 

‘... appear to identify a clear principle by which the court is to determine whether a claim 

has been "brought" for the purposes of stopping the limitation from running, the principle 

being that a claim is only brought for those purposes when the party concerned has done 

all that is in his power or to set the wheels of justice in motion ... Doing all that is in one's 

power often, and perhaps ordinarily, involves proffering the correct fee to the court office at 

the same time as presenting the claim form and the applicable particulars of claim’.  

 

However, Turner J dismissed the claimant’s appeal. He departed from the ‘clear principle’ at 

paragraphs 61 and 62: 

 

‘... despite the claimant's solicitor's abuse of the process of the court, the claim was brought 

for limitation purposes at the time the claim form was received by the court and not when it 

was later issued. The relationship between the claimant and the Court ceased to be 

transactional at the earlier date.  

 

... delay ... in the issuing of the form was entirely unconnected with the abuse ... Where, as 

here, the abuse falls very short of such a[n] [egregious] level and has no impact on the timing 

of the issue of the claim then it may be thought that it would be wrong in principle to permit 

the provisions of the 1980 Act to be deployed as a tool of retrospective and 

disproportionately draconian discipline’.  

 

The Court of Appeal has been urged, by Turner J, to provide authoritative guidance and 

clarity on this issue, which we reviewed in edition 214 of BC Disease News (here). 

 

Full text judgment can be accessed here. 

 

It is worth noting that, although this case concerned a claim in professional negligence, 

identical analysis of the relationship between Practice Direction 7A and the Limitation Act 

1980 would also apply to personal injury claims, governed by the 3 year imitation period, 

under s.11 of the Act. 

 

Judgment Reserved in Cape Disclosure Appeal 

 

We last discussed the judgment of Master McCloud, in Dring v Cape [2017] EWHC 3154 (QB), 

in edition 211 of BC Disease News (here). On 19 June 2018, the appeal trial, on disclosure of 

‘crucial knowledge’ documents, was heard at the Court of Appeal and its judgment has 

been reserved.  

 

At the High Court, the claimant made a successful application, on behalf of the Asbestos 

Victims Support Groups Forum (UK), under CPR 5.4C(2). 

 

 

 

The application requested the disclosure of court bundle documents in product liability trial 

proceedings on the manufacture of asbestos insulation boards by Cape companies, which 

https://www.bc-legal.co.uk/images/pdf/214-BC-Disease-News-2018-01-12-Edition-214.pdf
http://www.bailii.org/ew/cases/EWHC/QB/2018/1751.html
https://www.bc-legal.co.uk/images/pdf/211-BC-Disease-News-2017-12-08-Edition-211.pdf
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settled before judgment. These covered 

the period from 1948 to 1982, on inter-

company indemnities; insurance 

arrangements; marketing materials relating 

to the products in question; historic 

technical information about the materials; 

and codes of practice. Disclosable 

documents included: 

 

i. ‘the witness statements including 

exhibits, 

ii. expert reports, 

iii. transcripts, 

iv. disclosed documents relied on by 

the parties at trial i.e. those in the 

paper bundles only, 

v. written submissions and skeletons, 

vi. Statements of case to include 

requests for further information 

and answers if contained in the 

bundles relied on at trial’. 

 

The judge stated the following reasons for 

allowing disclosure, namely that it: 

 

 ‘Would be likely to be of 

academic and scientific interest 

as part of public and social 

discourse as to the history of 

asbestos safety, regulation and 

knowledge as it developed during 

the 20
th
 century; 

 Would be likely to be considered 

by advisers advising parties to 

asbestos litigation as to the merits 

of their cases whenever issues 

arise which touch upon Technical 

Data Notice 13 and connected 

Regulations; 

 Is likely to be relevant the product 

safety of asbestos insofar as 

understood within the major 

manufacturers and connected 

companies as compared with 

general public at various points in 

the 20
th
 century; and 

 Is likely to be relevant to the extent 

to which employer defendants 

could have been expected to 

appreciate the risks of asbestos’. 

 

As such, it was in the public interest to allow 

the documents to remain disclosable. 

 

Full text judgment of the High Court 

decision can be accessed here. 

 

We await reserved judgment of the Court of 

Appeal, which we will report on in due 

course. 

 

Insurer Requests 

Additional Support from 

Judges on 

Fundamental 

Dishonesty 

 

A leading insurer has called for additional 

support from judges when contesting 

bogus personal injury claims.
1
  

 

Insurer, LV=, and a defendant law firm, 

were recently involved in a High Court 

case, which they say was a prime example 

of how judges should be helping 

defendants to effectively contest ‘spurious’ 

claims.  

 

An RTA claimant, in this case, alleged that 

his injuries took 10 months to heal and left 

him unable to attend the gym. However, 

investigations, conducted by the insurer, 

unearthed that the claimant had made a 

full recovery just 5 weeks post-accident, 

after having been discharged from 

physiotherapy. 

 

At 1
st
 instance, the claimant was found to 

have ‘greatly exaggerated’ his claim. 

However, the judge still awarded the 

claimant £1,869 in damages, on the basis 

of the physiotherapy discharge report.  

 

The defendant appealed the decision of 

the 1
st
 instance judge, on the grounds that 

s.57 of the Criminal Justice and Courts Act 

2015 had not been applied. 

 

On appeal, Mr Justice Andrews allowed the 

appeal, since the claimant, in his 

presentation of his claim, was 

fundamentally dishonest.  

 

The judge struck out the claimant’s claim, 

ordered that the claimant be ‘stripped’ of 

the original damages award and ordered 

the claimant to pay legal costs.  

 

LV= Claims Director, Martin Milliner, 

reacted to the High Court decision by 

stating:  

 

‘… the outcome was welcome but 

illustrated why insurers are reluctant to 

pursue claims they believe to be spurious.  

 

The original court decision highlights just 

how hard it is for us to win even when the 

facts speak for themselves. 

 

... for insurers to defend more cases to trial, 

we need more backing, support and 

certainty of outcome from the judicial 

process, especially at first instance’.
2
  

 

Glyphosate-Related 

Non-Hodgkin 

Lymphoma Cases 

Proceed to Trial in USA 

 

It was reported, this week, that a federal 

Judge in the USA has allowed more than 

400 claims to proceed to trial against the 

agriculture company, Monsanto. Claimant 

farmers, landscapers and consumers have 

attributed glyphosate exposure to non-

Hodgkin lymphoma.  

 

Glyphosate has received a lot of media 

attention in recent years, and there is 

widespread belief among the public that it 

is harmful. More than 1 million people have 

petitioned the European Commission for a 

ban on glyphosate in the EU.
3
 
4
 

 

A significant trigger for concern over 

glyphosate exposure was the decision, 

taken by the International Agency for 

Research on Cancer (IARC) (part of the 

World Health Organisation) in 2015, to 

classify glyphosate as ‘probably 

carcinogenic to humans’.
5
  

 

However, other organisations, such as the 

European Food Safety Authority (EFSA)
6
 and 

the United States Environmental Protection 

Agency (USEPA),
7
 have undertaken reviews 

http://www.bailii.org/ew/cases/EWHC/QB/2017/3154.html
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and found that glyphosate does not pose a 

carcinogenic hazard to humans. 

 

European legislators tend to adhere to a 

precautionary approach. If there is weak or 

inconsistent evidence in support of 

hazardous exposure, substance use may 

be restricted, ‘just in case’ there is an effect. 

The relicensing of glyphosate in the EU was 

debated for several years, before its license 

was renewed in November of 2017. We 

discussed this in issues 208 (here) and 210 

(here) of BCDN. The new glyphosate license 

will elapse in 5 years, rather than the usual 

term of 10 years.  

 

Currently, there are around 5,000 lawsuits in 

progress in the USA, alleging that 

glyphosate is the cause of cancer (most are 

in state courts), and state court judges have 

been closely following federal litigation 

and expert hearings.
8
 

 

In test trials, claimants will argue that 

Monsanto has known about the risk of 

cancer from glyphosate in ‘Roundup’, a 

weedkiller, for a long time, but has failed to 

warn users. 

 

Despite allowing hundreds of claims to 

proceed to trial, Judge Chhabria has 

excluded the opinion of two scientists and 

stated that remaining epidemiological 

expert evidence on the link between 

glyphosate exposure and cancer in 

humans is ‘shaky’. 

 

Several months ago, a federal Judge in 

Sacramento, California, ruled against the 

necessary State inclusion of a ‘known to 

cause cancer’ label on ‘Roundup’ 

packaging. Their reasoning behind this 

decision was that almost all regulators have 

concluded that there is no evidence which 

definitively shows glyphosate to be 

carcinogenic.
9
 

 

Can the same weak and inconsistent 

evidence, which caused the EU to take 

precautionary measures on glyphosate in 

the past, be used to yield success in US 

litigation?  The outcome of recently 

approved cases will undoubtedly generate 

considerable public interest and we will 

provide updates in future editions.  

Ex-Coops Law Director 

Investigated by the SRA 

 

We last spoke about the SRA’s intervention 

of Asons Solicitors in edition 231 of BC 

Disease News (here), when we reported that 

the Solicitors Disciplinary Tribunal had 

suspended ex-CEO, Imran Akram, for 

causing or permitting ‘Asons to act in 

circumstances giving rise to a conflict of 

interest’. 

 

This week, it has been reported that former 

director of Coops Law and solicitor at 

Asons, Munir Majid, has also been targeted 

by the Solicitors Regulation Authority (SRA).  

 

The SRA has confirmed its intention to 

prosecute Mr Majid. Allegations are yet to 

be proven so far, but suggest that he:  

 

 Caused or allowed the transfer of 

6,000 client files from Asons to 

Coops where no authority was 

provided by clients; 

 Allowed staff to access 

confidential client details from 

Asons’ client database without 

their permission; 

 Placed undue pressure on at least 

one client to give authority 

‘urgently’; 

 Failed to ensure clients were given 

sufficient information enabling 

them to make an informed choice 

about instructing Coops;  

 Allowed Asons client account 

funds to be transferred without 

authority to Coops client bank 

accounts; 

 Shared clients’ email addresses 

with other clients and; 

 Failed to carry out adequate due 

diligence before and after 

accepting the role of lawyer 

manage/head of legal practice at 

Coops.
10

 

 

We will provide details on Mr Majid’s 

upcoming Solicitors Disciplinary Tribunal 

hearing once the decision is handed down. 

The hearing will likely be scheduled for a 

later date this year. 

Link Between Night Shifts 

and Metabolic 

Disruption? 

 

A recently published study, carried out by 

Washington State University (WSU) and the 

University of Surrey (UoS), observed a link 

between night shifts and disruption of the 

rhythm of the brain and gut.
 11

 Disruption, in 

turn, increases the risk of diabetes and 

onset of metabolic disorders. What is more, 

this is believed to be the first study which 

suggests a mechanism for the connection 

between shift work and chronic kidney 

disease.
 12

 

 

The study consisted of 14 health volunteers, 

who were between the ages of 22 and 34. 

They were split into two groups:  

 

1. The 1
st
 group slept between the 

hours of 10pm and 6am and 

simulated 3 day shifts. 

2. The 2
nd

 group simulated 3 night 

shifts and slept between the hours 

of 10am and 6pm. 

 

All test subjects were kept awake for the first 

24 hours after shifts were completed. During 

this period, they were subjected to 

‘identical foods, constant light exposure 

and room temperature’.
13

 Every 3 hours, 

blood samples were taken and analysed 

by researchers in Surrey. Levels of 

melatonin and cortisol hormones were 

measured, in order to see the effect on 

both the ‘biological clock’ (affecting the 

liver, gut and pancreas) and the brain’s 

‘master clock’.  

 

For 2
nd

 group participants, ‘night shifters’, 

results showed that working shifts had 

moved the brain’s ‘master clock’ by, on 

average, 2 hours. Whereas the ‘biological 

clock’ had shifted by, on average, 12 

hours. This change was described as 

‘profound’.  

 

Findings from this investigation have 

highlighted how night shifts can disrupt the 

rhythm of the human body. Some may 

draw links between the effect of shift work 

https://www.bc-legal.co.uk/images/pdf/208-BC-Disease-News-2017-11-17-Edition-208.pdf
https://www.bc-legal.co.uk/images/pdf/210-BC-Disease-News-2017-12-01-Edition-210.pdf
https://www.bc-legal.co.uk/images/pdf/231-BC-Disease-News-2018-05-25-Edition-231.pdf
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on the body and jet lag, caused by time 

zone changes.  

 

Study author, Professor at WSU and Director 

of the Sleep and Performance Research 

Centre, Hans Van Dongen, discussed the 

impact of the study results: 

 

‘No one knew that biological clocks in 

people’s digestive organs are so 

profoundly and quickly changed by shift 

work schedules, even though the brain's 

master clock barely adapts to such 

schedules …   

 

As a result, some biological signals in shift 

workers' bodies are saying it is day while 

other signals are saying it is night, which 

causes disruption of metabolism’.
14

 

 

In addition, Debra Skene, study author and 

Professor of Neuroendocrinology at the 

UoS, has added: 

 

‘… the findings will help scientists to learn 

more about the harms that shift work can 

cause. Previous research has linked shift 

work to obesity, diabetes and other 

metabolic disorders that can raise the risk 

of heart disease, stroke and cancer’.
15

 

 

Indeed, co-senior author and Professor at 

WSU’s College of Pharmaceutical Sciences, 

also stated: 

 

‘It’s possible that changes in the 

metabolism of shift workers are associated 

with altered activity of cellular processes 

that may be involved in cancer 

development later in life’.  

 

This research may therefore trigger further 

studies which seek to identify the genes 

responsible for cancer in shift workers. 
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Feature: 

Occupational UV Radiation Claims – 2018 Update 

 

INTRODUCTION 

 

Occupational diseases, resulting from exposure to UV radiation, pose an emerging risk to UK workforces. Across editions 148 (here) and 149 

(here), we presented a 2-part series on UV radiation risks associated with outdoor work. This week’s feature provides a review of the latest 

UV radiation-related developments, published in 2018. 

 

In this article, we cover: 

 An Information Note from the Industrial Injuries Advisory Council; 

 Action taken by the Institution of Occupational Safety and Health’s No Time To Lose Campaign; 

 Other campaigns and calls to action; 

 Merkel cell carcinoma as an emerging disease; 

 Recent studies, reviews and articles; and 

 Changing claimant solicitor services. 

 

IIAC INFORMATION NOTE 

 

Earlier this year, the Industrial Injuries Advisory Council (IIAC) released an information note on non-melanoma skin cancer (NMSC) and 

occupational exposure to natural ultraviolet (UV) radiation
16

.  This was discussed in issue 229 of BCDN (here).  A separate Note, on melanoma 

skin cancer, is expected to be released in due course.   

 

Currently, skin cancer, caused by occupational UV radiation, does not appear on the list of prescribed diseases eligible for Industrial Injuries 

Disablement Benefit. Many basal cell carcinomas (BCC) and squamous cell carcinomas (SCC) are diagnosed early, and are less likely to 

spread around the body.  

 

The Council’s Note referred to a review of 24 high-quality, systematic studies, published in 2011, which sought to discover whether BCC is 

attributable to occupational UV exposure from sunlight.
17

 Research conducted at a lower latitude than the UK was only indirectly relevant 

to interpretations on the risks facing UK workforces. 

 

The Information Note stated that there was some evidence of a dose-response relationship.  2 of the 24 studies, undertaken at latitudes 

similar to the UK, showed a doubling of risk of BCC. This requirement is a prerequisite for addition to the list of prescribed diseases. The first 

of these studies referred to ‘outdoor workers’, no further information was given on the type or duration of work
18

. The second study referred 

to ‘frequent or sometimes’ occupational UV exposure
19

. Again, there was no mention of the type or overall duration of the employment 

undertaken by test subjects. 

 

The Council’s Note also reviewed academic literature on BCC, published after 2011.  Few informative studies were found, and were limited 

by the methods used to assess occupational exposure.  Nevertheless, a case-control study, from Southern Germany, reported an increased 

risk in NMSC with farming
20

, and a case-control study, involving several European countries, identified an increased risk of NMSC in farming 

or construction work, of any duration, as well as an increased risk in participants who had worked outdoors for more than 5 years
21

. 

 

The Council’s Note also referred to a 2011 review of SCC risk with occupational UV exposure
22

. Similar to the findings for BCC, risk estimates 

varied considerably between studies, given differences in quality of exposure assessment and differences in latitude.   

 

In a study of Finnish seafarers, the incidence of BCC and SCC was increased in those whose cancer was identified 20 or more years after 

first employment, and in those with 10 or more years on board a vessel
23

.  The risk was more than doubled in male deck officers, but not in 

male deck crew.  Also, in a Swedish analysis of more than 320,000 male construction workers, no increased risk of NMSC was found
24

.  

Elsewhere, in Alberta, Canada, research showed a ‘strong trend toward increasing risk’ of SCC with outdoor occupational exposure
25

, and 

another study reported a more than doubled risk of SCC with outdoor work, but gave no further details about the work or exposure
26

. Also, 

in a study of European workers, a more than doubled risk of SCC was found in farming and construction workers with five or more years of 

outdoor work experience
27

. 

 

https://www.bc-legal.co.uk/images/pdf/148-BC-Disease-News---08.07.2016-Edition-148.pdf
https://www.bc-legal.co.uk/images/pdf/149-BC-Disease-News---15.07.2016-Edition-149.pdf
https://www.bc-legal.co.uk/images/pdf/229-BC-Disease-News-2018-05-04-Edition-229.pdf
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In the review on post-2011 literature, a large study from 4 Nordic countries identified an increased risk of SCC in 14 occupations, but the 

risk was only more than doubled in male physicians and female administrators, aged less than 50 at diagnosis
28

. There were some 

increased risk estimates in farmers and seamen, but there was no evidence of increased risk in construction workers, gardeners or forestry 

workers. 

 

In summary, the Council concluded that the risk of BCC and SCC may be increased by outdoor work, such as farming, construction, or 

seafaring – in some cases, the risk is more than doubled. However, there is no consistent evidence of definitive causation. Evidence in 

support of elevated risk often focused on populations with more intense UV exposure than the UK, while studies from latitudes similar to the 

UK inferred that there was a less than doubling of risk.  Studies also tended not to distinguish between occupational and recreational UV 

exposure. Consequently, the Council did not recommend that sunlight-induced SCC or BCC should be added to the IIDB list of diseases. 

 

IOSH CAMPAIGN 

 

In 2014, the Institution of Occupational Safety and Health (IOSH) launched its No Time To Lose (NTTL) campaign, with the objective of 

preventing occupational cancer. 

 

This year, IOSH made available free resources on its website, include the following information cards and posters, which address risks of 

solar UV radiation:  
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The NTTL materials provide information and advice on the following areas: 

 How to reduce exposure; 

 The UV Index; 

 Signs of melanoma; 

 Risk of melanoma for different skin types; 

 Risk of sunburn; 

 The effects of sunscreen use; and 

 Annual statistics on UK skin cancer diagnoses and deaths, caused by occupational sun exposure. 

 

A video on the website also documents the suffering of a construction worker, who developed malignant melanoma and needed skin 

grafts to seal surgical wounds
29

. 

 

The IOSH campaign also features a case study on the Royal Mail, which employs around 143,000 people in outdoor-based roles. Shaun 

Davis, Group Director of Safety, Health, Wellbeing and Sustainability (SHWS), recently carried out detailed research into sun safety at Royal 

Mail, including how workforce attitudes towards solar radiation correspond to everyday behaviours.
30

 The function of this research was to 

highlight weaknesses in the Royal Mail’s overall wellbeing and sustainability strategy. 

 

In severe weather (sun exposure and heatwaves), Royal Mail devolves responsibility to local managers to assess the risks facing their teams 

and take appropriate action, e.g. by suspending a collection or delivery. 

 

Moreover, Royal Mail Group offers British Association of Dermatologists-approved protective clothing to its employees: 

 Wide-brimmed hats; 

 Long-sleeved tops; and 

 Long trousers. 
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Staff are encouraged to use these items of clothing in summer months.  However, Royal Mail Group does not provide sunscreen, because 

research has shown that offering sunscreen can increase sun risk-taking activity, such as exclusive reliance on sunscreen, often irregularly 

and neglecting to cover up. 

 

In a survey among Royal Mail workers, SHWS found that greater risk awareness resulted in greater engagement with ‘sun safe behaviours’.  

Further, workers with fairer skin tones were more knowledgeable and proactive in protecting themselves from solar radiation.   

 

The survey also reinforced the Royal Mail’s decision to focus on protective clothing, rather than protective sunscreen, because 55% of 

those questioned mistakenly believed than SPF 30 sunscreen needed to be applied only once a day. 

 

The Royal Mail began their sun safety strategy in April, when solar radiation levels were predicted to rise.  

 

 

 

Royal Mail is acting as a consultant advisor to other businesses which are in the process of developing sun strategies. 

 

The IOSH website provides a list of companies who have pledged to support the campaign
31

. 

 

OTHER CAMPAIGNS 

 

NHS England’s Cover up Mate Campaign 

 

The Cover Up, Mate campaign was launched on 19 June, 2017, and was showcased at various farm shows across the South of England 

last summer. Pocket cards explain how to protect the skin from sun exposure when working outdoors and advise workers to wear suitable 

clothing and sunglasses, use at least SPF15 sunscreen and check skin for signs of skin cancer
32

. 

 

According to a survey, conducted by agricultural retailer, Mole Valley, and the NHS, 80% of rural occupants, in the South of England, think 

that outdoor workers are at greater risk of developing skin cancer, as a result of sun exposure
33

.  Most of the people who completed the 

survey were agricultural workers.  While more than half of the respondents said that protection from the sun is ‘very important’, more than 

a quarter admitted to ‘hardly ever’ using sunscreen.  

 

Skcin Campaign 

 

Skcin is a UK charity that was founded in memory of Karen Clifford, after she passed away from skin cancer, in 2005.
34

  

 

The charity has an accreditation scheme for workplaces. This is a national, annual scheme, developed to advise employers and educate 

outdoor workers on the importance of sun safety.  Sun Safe Workplaces is a free online tool, available to all UK companies, which provides 

access to a range of free resources for implementing a sun safety policy.
35
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European Academy of Dermatology and Venerology call to action 

 

There have been calls for NMSC to be added to the European list of occupational diseases
36

.  At an interactive exhibition on UV radiation-

induced skin cancer, organised by the European Academy of Dermatology and Venerology (EADV), participants were informed that skin 

cancer costs member state governments €500 million each year.
37

 Participants were also informed that European outdoor workers twice 

as likely as indoor workers to develop NMSC and unaware of this fact.  EADV President, Professor Luca Borradori, stated: 

 

‘Despite strong evidence that outdoor workers are exposed to high levels of UV radiation from the sun, develop a much higher incidence 

of non-melanoma skin cancer, this link has not yet translated into a common European or national standard on UV protection.  Most EU 

member states have no legislation to protect outdoor workers from UV radiation’. 

 

In a global call for action, EADV are asking for
38

: 

 Improvements to the legislative framework to protect outdoor workers more effectively; 

 Official recognition of UV-induced NMSC as an occupational disease; 

 The development of tools to measure workplace exposure;  

 The creation of an evidence base on occupational NMSC; 

 Multi-stakeholder collaboration to promote sun-safe working practices; and  

 Education on simple and cheap techniques of sun-safe behavior and prevention of skin cancer.   

 

Interestingly, solar radiation was omitted from the scope of the EU’s recent directive on the protection of workers from risks associated with 

occupational carcinogen exposure. 

 

MERKEL CELL CARCINOMA: AN EMERGING ISSUE? 

 

We reported, in issue 220 of BCDN (here) that the incidence of Merkel cell carcinoma (MCC), a rare form of skin cancer, is increasing in 

the USA. Merkel cell cancer develops in Merkel cells, which are in the top layer of the skin
39

.  It is a rare form of cancer, but MCC is highly 

aggressive and often fatal
40

. 

 

The researchers used data from the Surveillance, Epidemiology, and End Results Program (SEER-18) database, which contained 6,600 

cases of MCC, to determine patterns of incidence of MCC between 2000 and 2013.  They also made projections for future numbers of 

cases by combining this data with United States census data.  From 2000 to 2013, the number of MCC cases increased by 95%.  By 

comparison, the number of solid cancer cases increased 15% and the number of melanoma cases increased 57%.  In 2013, the 

incidence rate of MCC was 0.7 cases per 100,000 people per year, corresponding to 2,488 cases per year in the USA. 

 

The incidence of MCC in the USA increases dramatically with age, rising 10-fold (from 0.1 to 1.0 cases per 100,000 per year) between the 

age brackets of ‘40-44’ years and ‘60-64’ years. Incidence also rose to 9.8 cases per 100,000 per year in the ‘85 years and over’ age 

group.  Due to the increasing numbers within elderly populations, total incidence rates are predicted to increase to 3,284 cases per year 

by 2025. 

 

According to Dr Paul Nghiem, one of the senior researchers, ‘Compared to melanoma, MCC is much more likely to be fatal, so it’s important 

for people to be aware of it’.
41

  Like other skin cancers, MCC is associated with cumulative exposure to ultraviolet radiation from the sun.  

It is also associated with a virus, known as the Merkel cell polyomavirus, which is common. However, the vast majority of people exposed 

to the virus do not develop MCC.  Those most likely to be affected by MCC are people with a prior history of skin cancer, men, Caucasians, 

and those aged over 50.  Age is a particularly significant risk factor, and an ageing population is the main reason for the recent increases 

and predicted future increases in case numbers reported in this study.  

 

MCC is most commonly found on sun-exposed areas of the body in older Caucasians, who may also have other sun-induced skin 

cancers
42

.  Mayo Clinic lists exposure to ultraviolet light as a risk factor and lists sun protection actions as preventative methods
43

.  Cancer 

Research UK provides the following information about MCC
44

: 

 It is rare. 

 Risk factors are UV light from sunlight, artificial UV light e.g. in treatment of psoriasis, immune conditions. 

 MCC usually appears as a 1-5 cm bluish-red lump on the skin, in an area that gets a lot of sun. 

 It can easily spread to lymph nodes and to other parts of the body. 

 Treatment is surgery to remove the affected area, carried out at a specialist skin cancer centre, often followed by radiotherapy 

to kill any remaining cancer cells.  

https://www.bc-legal.co.uk/images/pdf/220-BC-Disease-News-2018-02-23-Edition-220.pdf
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 Chemotherapy can be used to treat cancers that have spread. 

 

Like other cancers, MCC is staged when it is diagnosed.  The stages relate to the size of the tumour and, if it has spread, by how much?
45

  

Many cases are diagnosed at the later stages when the cancer has already spread.  This means that 5-year survival rates are poor. 

 

Merkel Cell Carcinoma Cases in the UK 

 

In England, there were 1,515 merkel cell carcinoma (MCC) cases entered to the National Cancer Data Repository, between 1999 and 

2008.  There are many other types of rare skin cancer, of which a few hundred or fewer cases are reported each year. Thus, MCC is the 

most prevalent of the rare skin cancer types.  When all rare skin cancers were grouped together, there was an increase in the annual 

number of cases from 1999 to 2008
46

. 

 

A paper by Goon and colleagues, published in 2016, reported that MCC incidence is on the rise in the East of England
47

.  The paper 

reports that there is controversy over actual incidence rates, which vary considerably between developed countries with fair-skinned 

populations.   

 

In their study, the researchers recorded data on all cases of MCC, diagnosed by cell testing, between January 2004 and December 

2013. This information was made available on the databases of the Eastern Office, National Cancer Registration Service, Public Health 

England, and the Pathology department of the Norfolk and Norwich University Hospital.  

 

MCC incidence rates were 0.7 and 1.08 cases per 100,000 people per year respectively, and the total number of cases in the region 

over this time period was 73.  Incidence rates increased 3-fold during the study period.  It is estimated that there will be 17 cases in the 

region in 2020 and 22 in 2025.  Estimated cases UK-wide are 920 in the year 2020, and 1,134 in the year 2025 (compare these estimates 

with the above study which found 1,515 cases over the 10 year period between 1999 to 2008, in England only).  The rates reported in this 

study are 12 times greater than previous UK estimates. 

 

It is worth noting that even though MCC is not a form of melanoma, the commonly used term, ‘non-melanoma skin cancer’, usually refers 

to basal cell carcinoma (BCC) and squamous cell carcinoma (SCC) and excludes MCC. 

 

RECENT OCCUPATIONAL SKIN CANCER STUDIES, REVIEWS AND ARTICLES 

 

Burden of Occupational Melanoma in Britain Due to Solar Radiation 

 

A paper, published in 2017 by Lesley Rushton and Sally Hutchings, reported on occupational exposure to UV and malignant melanoma 

of the skin in Britain
48

.   

 

Using risk estimates from published papers and national data sources to determine the numbers of workers exposed, they estimated that 

the proportion of melanoma attributable to occupational UV exposure is 2.0%, which corresponds to 48 deaths in 2012 and 241 

registrations in 2011.  

 

Of these risks, the largest burden is in the construction industry, which is responsible for 44% of these deaths and 42% of the registrations.   

 

The statistical analysis took into account the age distribution of exposed workers.   

 

There were higher numbers of attributable cases in males than females, because there were more exposed males, and exposed males 

tend to have higher exposures.  The industries of main concern are construction (21 deaths, 101 registrations), agriculture (11 deaths, 55 

registrations), public administration and defence (5 deaths, 26 registrations) and land transport (4 deaths, 21 registrations).   

 

The burden may have been over or under-estimated, due to assumptions made during the analysis and uncertainties in the data. 

Uncertainties were caused by errors in the risk estimates used (due to limitations of studies from which risk estimates were taken), inaccurate 

estimations of numbers of people exposed, and inaccuracy in the estimation of the latency period.  The researchers also note that there 

was no good quality study of workplace exposure to solar radiation in Britain.  The study they used may not have comprehensively reflected 

exposure in Britain, and its use of death certificate information for residence and occupation might reflect recent exposure but not lifetime 

exposure. 

 



 

 

  PAGE | 28 

 

  

The article reports that evidence of a causal role of occupational sunlight exposure in the development of cutaneous malignant 

melanoma is equivocal.   

 

For example, studies have found that having more moles is associated with melanoma on body sites not usually exposed to the sun. What 

is more, skin type, hair colour type and sunburn are associated with melanomas at all sites. Intermittent, relatively high exposure has also 

been associated with melanoma. Some studies have found an increased risk of melanoma in outdoor work or farming, but other studies 

have found reduced risks in these groups.  It has been suggested that recreational sun exposure increases the risk of melanoma on the 

trunk and limbs, whereas occupational sun exposure tends to increase the risk of head and neck melanoma, especially at low latitudes.   

 

An Australian study found no increased risk of melanoma with occupational sun exposure, either overall, or at particular body sites. There 

was a reduced risk of head and neck melanoma with increased exposure.   

 

In a large European study, which compared indoor and outdoor workers, higher risks of BCC and SCC was identified in farmers, 

construction workers and other outdoor workers, but increased risk of melanoma was non-significant.   

 

The 2017 study authors opine that, although the evidence for a link between occupational UV exposure is not entirely convincing, it is 

suggestive of a potential causal relationship, and it is possible that occupational exposure contributes to the burden of melanoma. 

 

The findings from this study are included in the IOSH No Time To Lose campaign materials
49

. 

 

Commentary Article on Occupational Skin Cancer Prevention 

 

The skin is the most common cancer site in Caucasian populations, and also the site at which cancer is most easily preventable through 

education, exposure reduction, early detection and treatment. Despite this, occupational skin cancer cases go unnoticed, 

un(der)reported, unscreened, uncared for at early stages and uncompensated.  

 

A commentary article, published in the Journal of Occupational Medicine in July 2017, discusses the need for occupational skin cancer 

prevention
50

.  The article reflects on the history of occupational skin cancer, specifically how occupational cancer among young chimney 

sweeps was eradicated by enforced legislation on hygiene and working conditions.  The authors express concern over the ‘lack of specific 

legislation for preventing exposure to a group 1 carcinogen amongst outdoor workers’ and note that risk reduction starts with ‘proper 

legislation’.  Further, the authors opine that a lack of specific legislation to protect outdoor workers is the result of difficulties in measuring 

lifetime UV exposure, in differentiating occupational from recreational exposure, and also in under-reporting occupational skin cancer.   

 

In addition, the authors report that ‘the real burden is significantly higher than revealed by official statistics in many countries, which may 

explain the higher rate of patients treated for skin cancer in the claims data than the cases recorded by the registries’, and that 90% of 

the medical costs related to skin cancer are spent on treatment, while less than 10% are invested in prevention. 

 

In 2016, dermatologists from 11 European countries completed a survey on occupational skin cancer. 7 countries recognised SCC in 

outdoor workers as occupational skin cancer, 6 recognised BCC, 5 recognised actinic keratoses, and 5 recognised malignant 

melanoma
51

.  

 

Non-Melanoma Skin Cancer in Different Occupations 

 

A new study has found that workers in different industries have different risks of NMSC
52

.  This study was discussed in issue 233 of BCDN 

(here). 

 

348 farmers, gardeners and mountain guides and 215 office workers participated in the study; office workers formed the control group.  

The participants completed a questionnaire, in which they provided information about their UV exposure and how they protected 

themselves against UV. Participants underwent a skin examination, conducted by a dermatologist. 

 

NMSC, or actinic keratosis (damage to the skin caused by the sun), was diagnosed in 33.3% of mountain guides, 27.4% of farmers, 19.5% 

of gardeners and 5.6% of office workers. The NMSC risk associated with different outdoor occupations was statistically significant; mountain 

guides had a 2.6-fold risk, compared to farmers.  There were also differences in protective behavior between the groups; 61.4% of indoor 

workers attended skin cancer screening, compared with 57.8% of mountain guides, 31.9% of farmers and 27.6% of gardeners.  In 

addition, daily UV exposure dose varied between the groups. 

https://www.bc-legal.co.uk/images/pdf/233-BC-Disease-News-2018-06-08-Edition-233.pdf
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The authors of the study concluded that different outdoor professions have significantly different risks of NMSC and exhibit different 

protective behaviours.  Efforts to prevent NMSC could be tailored to different occupational groups, based on their particular needs.  Lead 

author, Dr. Alexander Zink, of the Technical University of Munich, said: 

  

‘Altitude and number of hours working outside seem to make the difference’.
53

 

 

Italian Study on Cases of Occupational Skin Cancer Recognition 

 

This study compared predicted numbers of skin cancers in outdoor workers with the number of recognized occupational skin cancers in 

the Italian National Compensation Authority
54

.  The researchers used data on annual incidence of melanoma to predict incidence in 

agriculture, fishery and construction workers and compared these figures with reported skin cancer prevalence in those industries.  The 

numbers of cases recognized as occupational skin cancer were around 2% of the estimated numbers of cases in these workers.  The 

researchers concluded that there is large under-estimation of occupational skin cancer in Italy, but the credibility of the study was hindered 

by limitations. 

 

IARC Global Burden of Melanoma 

 

The International Agency for Research on Cancer (IARC) has published a study into the global burden of melanoma of the skin, attributable 

to UV radiation, in 2012
55

.  The information is also presented on a website, on which users may generate their own representations of 

modifiable data on melanoma attributable to UV
56

.  This was discussed in issue 230 of BCDN (here). 

 

In the IARC study, the researchers quantified the number of melanomas of the skin that are attributable to UV radiation.  Figures were 

calculated (separated by age and gender) for 153 countries.  Current numbers of melanoma cases were compared with cases in a 

population with minimal exposure to UV and were also compared with cases among dark-skinned African populations, with low 

susceptibility to effects from UV. 

 

Worldwide, there were at least 168,000 cases of melanoma attributable to UV radiation in 2012. This corresponds to 75.7% of all new 

melanoma cases and 1.2% of all new cancer cases.  Melanoma cases were concentrated in highly developed countries and was most 

pronounced in Oceana, where 96% of all melanomas were attributed to UV radiation. If incidence rates in every population were 

equivalent to those in low-risk (dark skinned, skin with lots of pigment) populations, there would be approximately 151,000 fewer melanoma 

cases each year. 

 

The IARC concluded that the study findings underline a need for public health action, an increasing risk of melanoma and its risk factors, 

and the need to promote changes in behaviour to reduce sun exposure to people of all ages. 

 

Costs of NMSC In Canada 

 

A new study estimated the total costs and the costs per case of newly diagnosed non-melanoma skin cancer (NMSC), attributable to 

workplace sun exposure, in Canada, in 2011
57

.  This was discussed in issue 230 of BCDN (here). An estimated 2,846 (5.3%) cases of basal 

cell carcinoma (BCC) and 1,710 (9.2%) cases of squamous cell carcinoma (SCC) were attributable to occupational solar radiation. 

 

Canada sits at a similar latitude to the UK, which means that outdoor workers in both countries have similar amounts of sun exposure: Fort 

McMurray and Dundee are both 56 F, Calgary and Winchester are both at 51 F, and Plymouth and Winnipeg are both close to 50 F.  

Some major Canadian cities are slightly further South, with Ottawa at 45 F and Toronto at 43 F.  

 

Roughly 1 in 10 workers in Canada are exposed to solar radiation at work, and the majority of these spend 6 hours or more outdoors each 

day.
58

 

 

The researchers investigated direct costs and indirect costs of NMSC.  Direct costs included healthcare costs, out-of-pocket costs (travel 

to healthcare appointments, medicines, vitamins and supplements, and hotel costs) and informal caregiver costs. Indirect costs included 

loss of income and home production costs (the cost of domestic tasks that the patient would not be able to do).  The researchers also 

considered intangible costs, which was the monetary value of the loss of health-related quality of life. 

 

https://www.bc-legal.co.uk/images/pdf/230-BC-Disease-News-2018-05-18-Edition-230.pdf
https://www.bc-legal.co.uk/images/pdf/230-BC-Disease-News-2018-05-18-Edition-230.pdf
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The combined total for direct and indirect costs of occupational NMSC cases was $28.9 million, of which $15.9 million was for BCC and 

$13.0 million was for SCC.  The total for intangible costs was $5.7 million, of which $0.6 million was for BCC and $5.1 million was for SCC. 

When the costs were broken down into the costs per case, the average cost of a BCC case was $5,670 and the average cost of a SCC 

case was $10,555.  The costs are higher for SCC because SCC has a lower survival rate, which results in higher indirect and intangible 

costs. 

 

The study’s main investigator, Dr. Emile Tompa, said: 

 

‘The findings suggest that policy-makers might give greater priority to reducing sun exposure at work by allocating 

occupational cancer prevention resources accordingly’.
59

   

 

Study of Occupational Melanoma Risk In Nordic Countries 

 

A very large study, in which participants across 5 Nordic countries were followed for 45 years, found that those with the highest 

socioeconomic status and male indoors workers had the highest relative risk of cutaneous melanoma
60

.  Standardised incidence ratios 

were estimated for 53 occupational categories (indoor, outdoor and mixed work) and also took into account socioeconomic status. The 

study collected data for 385 million person-years (total participants multiplied by years of follow up) and 83,898 new cases of melanoma 

developed. Statistically significant standardized incidence ratios for cutaneous melanoma were found among occupational categories 

with indoor work for males, and the highest socioeconomic status for men and women.  The lowest SIRs were found in occupational 

categories with outdoor work for both men and women, and the lowest socioeconomic status categories for both sexes. 

 

Study Of Melanoma In The US Military 

 

A study of melanoma in the US military, lasting 15 years, reported 2,233 new cases of melanoma diagnoses
61

.   

 

The highest incidence rates were in the fixed wing pilot/crew group, and the lowest incidence rates were in the infantry, special operations, 

combat engineer groups.   

 

During the 15 years of follow-up, rates of melanoma diagnosis increased exponentially with relation to years of active service.  After several 

years of service, rates of melanoma diagnoses increased relatively rapidly among pilots and crews of fixed-wing aircraft, and those in 

occupations inherently conducted outdoors.   

 

By contrast, melanoma rates increased relatively slowly among healthcare providers and those in ‘other’ military operations. In each 

occupational group and overall, rates of melanoma diagnoses were very low during the first few years of service.  However, after 12 years 

of service, diagnoses rates in those with combat-related occupations with repeated exposure of long duration to UV radiation began to 

increase rapidly.   

 

In addition to solar UV radiation, cosmic ionizing radiation may have contributed to these findings, as those on board aircraft are exposed 

to small amounts. 

 

Criticism of Recent Reports on Sunbeds 

 

In recent years, both the World Health Organisation (WHO)
62

 and European Commission’s Scientific Committee on Health, Environmental 

and Emerging Risks (SCHEER)
63

, have published reports on the link between sunbed use and melanoma.  Both reports concluded that a 

large proportion of melanoma and non-melanoma skin cancer is attributable to sunbed use, and that there is no safe exposure limit for 

UV radiation from sunbeds.  However, a paper, published early in 2018, offers the view that: 

 

‘… these assessments appear to be based on an incomplete, unbalanced and non-critical evaluation of the 

literature’.   

 

The paper goes on to argue that current scientific knowledge does not support the conclusion that sunbed use increases melanoma risk
64

. 
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Australian Annual Report 

 

The 2017 Skin Health Report Card (SHARC) reported that 28% of Australian employees (2 million people) who work outdoors, are provided 

with sun protection by their employers
65

.  By contrast, 43% of outdoor workers reported that their employers supply them with sunscreen, 

34% supply protective clothing and 20% provide sunglasses. Some commentators have suggested that businesses have now accepted 

that occupational skin cancer claims are inevitable
66

. 

 

CLAIMANT LAW FIRM MARKETING 

 

Towards the end of 2017, it was noticeable that numerous claimant law firms added or updated content on their websites, in respect of 

occupational skin cancer. For example, 

 SB Claims: encourages claimants to seek compensation for loss of earning, medical expenses, pain and suffering and financial 

provision for dependents if the illness is terminal
1
; 

 Simpson Millar:  provides information about occupational skin cancer, how workers can protect themselves, and indicates that 

skin cancer claims are possible
1
; 

 SAH Solicitors: reports on the NHS and IOSH campaigns to tackle occupational skin cancer
1
. 
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Welcome 

 

Welcome to edition 239 of BC Disease News.  

 

In this week’s edition, we report that the Attorney General has written to parties 

involved in case of X Children v the Minister for Health (2018) to suggest a periodic 

payment order (PPO), in the alternative to a lump sum award of damages. If 

parties are persuaded, this would be the 1
st
 PPO imposed in Jersey. 

 

We also report on the Disciplinary Tribunal hearing of Kamran Akram, ex-Principal 

of Asons Solicitors. The tribunal has suspended Mr Akram for 18 months and 

ordered him to pay £155,000 in costs. 

 

In this week’s feature article, we examine the Court of Appeal decision of 

Cartwright v Venduct Engineering Limited [2018] EWCA Civ 1654, in which the 

court found that a costs order can be enforced against a claimant, up to the 

level of damages received from another defendant, in personal injury actions 

where qualified-one-way costs shifting applies. We go on to consider the 

limitations and impact of the decision on future multi-defendant personal injury 

claims, given the inevitable changes to claimant/defendant strategies. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

S.33 Discretion – Medical Records and Relief from Sanctions – Attorney General 

and PPO – Ovarian Cancer and US Group Litigation – Asons and SDT – Civil Liability 

Bill Delay 2020 – HSE Industrial Fatalities Statistics 2017/18 and Mesothelioma 

Statistics 2016 – Claims Portal May – Asbestos Exposure Intensity and 

Mesothelioma – Successful Defendant Costs Orders and QOCS-Protected 

Claimants. 
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Seeking s.33 Discretion to Exclude the Limitation Period: TPE v Franks [2018] 

EWHC 1765 (QB) 

 

Earlier this month, the High Court heard the case of TPE v Franks [2018] EWHC 1765 (QB). In the court below, an application to set aside 

default judgment against the defendant was refused by Master McCloud, on the basis that any judge would have excluded the 3 year 

limitation period with s.33 discretion, thereby relinquishing any reasonable prospect of defending the personal injury claim. Mr Justice 

Julian Knowles, who gave judgment in the defendant’s appeal, provided guidance on the application of s.33(3) Limitation Act 1980 factors 

when seeking to exclude the time limit. 

 

Before Master McCloud, the claimant defeated the defendant’s application to set aside default judgment, by relying on s.33 discretion 

and referring to the cases of Raggett v The Society of Jesus Trust 1929 for Roman Catholic Purposes [2009] EWHC 909 (QB) and Maga v 

Trustees of the Birmingham Archdiocese of the Roman Catholic Church [2009] EWHC 780 (QB). The defendant was ‘ambushed’ by having 

to deal with s.33. 

 

On appeal, the question for Knowles J was whether the defendant had a real prospect of defending the claim on limitation grounds? Put 

another way, was there a ‘real prospect that the Claimant would fail to demonstrate that it would be equitable to exclude the time limit 

having regard to the factors set out in s.33?’ 

 

 

 

Following the ruling of Swift J, in Raggett, Knowles J reasoned that the burden on the claimant to convince the court was a ‘heavy one’. 

 

He went on to find that Master McCloud had made a ‘fundamental error of principle’ in not specifically analysing the claimant’s medical 

report against the s.33 criteria. 

 

Although the Master had identified that, for limitation purposes, ‘time ran from 2000, when the Claimant turned 18, until 2017, when the 

claim was issued’, the appeal judge considered that the Master had erred by dividing the limitation period of 17 years into sections: 

 

‘What she should have done was to consider the period as a whole, and applied the s 33(3) to that whole period ...’ 

 

Knowles J reached the view that there was a ‘real prospect of defending the claim on limitation’. 

 

He considered each s.33(3) factor, in turn, and gave guidance on the standard of claimant explanation needed if they are to successfully 

remove the limitation period. Significant analysis was focused on s.33(3)(a). 
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s.33(3)(a) – Reason for Delay 

 

In considering this factor, reference was 

made to McGee, Limitation Periods (8th 

Edn) at para 8-062: 

 

‘Clearly, the longer the delay on the 

claimant's part, the more cogent the 

explanation will need to be. What is 

required is an explanation that will account 

for whatever delay has taken place’. 

 

Comparing this standard of explanation 

against the evidence provided by the 

claimant in TPE, Knowles J found an 

‘absence of cogent evidence about the 

reasons for the long delay’ lead to a ‘real 

prospect that the Claimant would not 

prevail in a s.33 application’. 

 

Accordingly, the judge on appeal 

summarised, at paragraph 87: 

 

‘Overall, there is in my judgment no proper 

explanation as to why this claim was issued 

17 years after the Claimant achieved his 

majority in 2000. There could be such 

explanation, but the Claimant did not 

deploy it before the Master’. 

 

After having considered the remainder of 

the s.33(3) factors, at paragraph 93, 

Knowles J set aside judgment in default and 

concluded: 

 

‘In my judgment, in the absence of any 

evidence from the Claimant himself about 

why he waited as long as he did, it cannot 

be said that an application to exclude the 

time period under s 33 would definitely 

succeed. If an application under s 33 were 

to be made and were to be supported by 

proper evidence then it might well do so, 

but on the material before the Master, 

which is also before me, that conclusion 

cannot be reached with certainty’. 

 

Full text judgment can be accessed here. 

 

 

 

Medical Records 

Breach and Relief from 

Sanctions: Broughal v 

Walsh Brothers Builders 

Ltd & Anor [2018] EWCA 

Civ 1610 

 

At the Court of Appeal, judgment has been 

handed down in the case of Broughal v 

Walsh Brothers Builders Ltd & Anor [2018] 

EWCA Civ 1610. This case discussed the 

result of application for relief from 

sanctions, where the claimant had 

breached a court order to provide access 

to medical records. 

 

The claimant was injured at work in 2011. 

Proceedings were commenced against the 

defendant employers in 2014. After the 

defendant company was struck off the 

register and dissolved, the personal injury 

action continued against its insurers.  

 

At a Case Management Conference, on 26 

January 2016, District Judge Lightman 

ordered standard disclosure and directed 

the claimant to provide the insurer with 

signed mandates for the release of relevant 

medical records, by 19 February 2016. 

However, the claimant failed to provide 

disclosure or inspection of medical records.  

 

The matter was restored for hearing on 14 

April 2016, and the claimant was ordered 

‘to provide to the Second Defendant 

[insurer] five original signed and dated 

mandates for the release of his hospital and 

GP records’ by 4 May 2016. Failure to 

comply with this order would result in 

default damages assessed at nil.  

 

The claimant did not comply with this order, 

however. The defendant’s solicitors 

considered that the claimant was in serious 

breach, since the trial was only 4 months 

away. An application for relief from 

sanctions was subsequently issued by the 

claimant. 

 

On 1 August 2016, the claimant’s 

application was heard by Deputy District 

Judge Ghallingham. He perceived the 

breach of the order to be serious, as he 

predicted that the trial date would be lost, 

and refused relief from sanctions. He also 

refused permission to appeal. 

 

Appellant notices were filed, on 15 August 

2016: 

 

1) seeking permission to appeal 

against the order of 1 August; and  

2) seeking permission to appeal out 

of time against the order of District 

Judge Lightman of 14 April, as 

there had been no breach of the 

order. In any event, the Deputy 

District Judge was wrong, in the 

light of all the relevant 

circumstances, to exercise his 

discretion by refusing to grant 

relief from sanctions. 

 

These applications were considered and 

refused by Judge Baucher, on 15 

September 2016. 

 

However, at an oral hearing, on 25 

November 2016, before His Honour Judge 

Saggerson, permission to appeal the 

approach taken by Deputy District Judge 

Ghallingham on the issue of relief from 

sanctions, was granted. 

 

The substantive hearing took place before 

Judge Baucher, on 6 March 2017. In the 

course of the hearing, he refused to grant 

relief from sanctions, ruling: 

 

‘Paragraph 5 of the order of 14 April 

required the claimant to provide original 

mandates which would allow Zurich to 

obtain his medical records. He had not 

done this. In relation to the refusal by 

Deputy District Judge Ghallingham to grant 

relief from sanctions, the judge said that the 

breach of the 14 April order was serious; 

that there were no good reasons which 

could excuse that; and that the Deputy 

District Judge had taken all relevant 

matters into account in deciding how to 

exercise his discretion under CPR 3.9. There 

were therefore no grounds for interfering 

with the order which he had made’. 

http://www.bailii.org/ew/cases/EWHC/QB/2018/1765.html
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Accordingly, this was not subject to appeal 

in the present case. Failing to comply with 

an order to provide access to medical 

records was a ‘serious’ breach. 

 

Full text judgment can be found here. 

 

Attorney General 

Intervenes in Jersey 

Abuse Claim 

 

We previously reported on the Jersey case 

of X Children v the Minister for Health (2018), 

in edition 237 of BC Disease News (here). 

This case is regarded as being the biggest 

personal injury claim in British history, as the 

claimants of abuse are seeking £238 

million in damages, a figure which has 

been inflated by a discount rate of (–

)3.75%. 

 

At the trial on Quantum, which has been 

scheduled to last 8 weeks, the court has 

since heard from the Attorney General, 

Robert MacRae.
1
 He has written to both 

claimant and defendant counsel to find out 

if the parties would be conducive to a 

periodic payment order (PPO), in the 

alternative to a lump sum award of 

damages.  

 

When the trial commenced, both parties 

were in agreement that a lump sum would 

be the favourable method of payment. 

 

In light of the AG’s correspondence, 

however, the parties’ positions now differ.  

 

Advocate Lee Ingram, on behalf of the 

defendant, now considers the possibility of 

a PPO to be a ‘live issue’, since there is now 

‘greater certainty’ about the claimants’ 

future care needs. 

 

By contrast, Advocate David Benest, 

representing the claimants’ continued 

interest in a lump sum award, told the court 

that the AG has disrupted the case ‘very 

late in the day’, when his insight was not 

‘wanted or needed’: 

 

‘If the States thought there should be a 

regime of PPOs it should not do so in this 

way. It should do so properly and in the way 

that the Parliament has done in the UK’. 

 

In addition, contrary to the submissions of 

defendant counsel, he submitted that there 

is no certainty about the claimants’ future 

care requirements. 

 

Commissioner Pamela Scriven QC, 

presiding over the trial, directed the AG to 

apply to the Royal Court within seven days 

if he intends to formally intervene in the 

case. She also directed Advocate Ingram 

to set out details of a PPO by Tuesday of this 

week.
2
 

 

If an award is eventually made by way of 

PPO, this would also mean that X Children is 

the first Jersey case to award damages by 

this method. However, the Royal Court’s 

capacity to impose such an order is 

currently unknown. 

 

We will continue to provide updates on this 

case as the trial continues. 

 

$4.7 Billion Payout for 

22 Johnson & Johnson 

Talc Users 

 

Johnson & Johnson has been ordered to 

pay $4.7 billion in damages to 22 women, 

who claimed that its talc products caused 

them to develop ovarian cancer.
3
 The 

Missouri group action received widespread 

media attention on Friday of last week. 

 

We have previously reported on claims 

against Johnson & Johnson in issues 184 

(here), 199 (here), 205 (here), 226 (here) 

and 236 (here) of BC Disease News. 

 

In its natural form, talc contains asbestos, as 

both minerals are often found in close 

proximity in the earth. However, talc-based 

baby powder and other cosmetics have 

been asbestos-free since the 1970’s.  

 

Nonetheless, carcinogenicity testing of 

non-asbestos talc has yielded conflicting 

results. Some studies have shown a 

statistically significant increase in the risk of 

ovarian cancer among talc product users, 

but wide-ranging results and no definitive 

trend for duration or frequency of use has 

meant that these findings cannot be 

interpreted as a causal association.   

 

Ovarian cancer is a rare form of cancer in 

any event. As a result, a small increase in 

risk posed by talc will still mean that very 

few women who have used talc products 

will ever develop ovarian cancer. If they 

do, it would be unlikely that talc use was the 

sole reason for cancer onset.
4
 

 

In respect of the latest legal proceedings, 

in Missouri, claimant legal representatives 

alleged that Johnson & Johnson was aware 

that its talc products were contaminated 

with asbestos, but failed to warn consumers 

of the health risks. They adduced evidence 

of asbestos fibres and talc particles found 

in the ovarian tissues of the women.
5
 

 

6 of the 22 women, seeking compensation, 

died pre-trial. 

 

The jury initially awarded $550 million in 

compensation to the claimants and added 

a further $4.1 billion in punitive damages.   

 

In spite of this result, Johnson & Johnson 

stated: 

 

‘Every verdict against Johnson & Johnson in 

this court that has gone through the 

appeals process has been reversed and 

the multiple errors present in this trial were 

worse than those in the prior trials which 

have been reversed’.
6
 

 

It is often the case that punitive damages 

are reduced on appeal and Johnson & 

Johnson has previously succeeded in 

having several jury verdicts overturned, e.g. 

the award of $417 million, in 2017, to a 

claimant diagnosed with ovarian cancer. 

We reported on this in edition 205. 

 

Ex-Asons Principal 

Condemned by the SDT 

 

We last referred to the SRA’s intervention of 

Asons Solicitors in edition 238 of BC Disease 

News (here), when we reported that the 
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Solicitors Disciplinary Tribunal stated its 

intention to prosecute former Asons solicitor, 

Munir Majid, for causing or allowing ‘the 

transfer of 6,000 client files from Asons to 

Coops where no authority was provided by 

clients’. This week, we report on the SDT’s 

judgment on Kamran Akram, the former 

Principal at Asons.
 7
 

 

Mr Akram was admitted to the role in 2005 

and became Asons’ ‘sole director, 

shareholder, beneficial owner, COLP and 

COFA and complaints handler’ in 2008. 

 

In edition 220 (here), we listed the 

allegations made against Mr Akram, prior 

to allocation of the hearing. He was 

alleged to have: 

 

 ‘Caused or permitted the 

presentation of applications for 

costs in PI claims which 

systematically misrepresented the 

grade of relevant fee earners so as 

to increase the level of 

recoverable costs. 

 Caused or permitted the 

presentation of claims for special 

damages which contained 

particulars that were false in that 

the event, loss or treatment 

alleged to have given rise to the 

special damages claim had not 

occurred or did not exist. 

 Caused or permitted Asons to act 

in circumstances giving rise to a 

conflict of interest between Asons 

and its clients, specifically in 

relation to the resolution of 

personal injury claims. 

 Provided misleading information 

to the court and/or the SRA in 

relation to the false and inflated 

claims for costs and special 

damages presented on behalf of 

clients of Asons. 

 Caused or permitted payments of 

prohibited referral fees. 

 Failed to run his practice or carry 

out his role as sole principal, COLP 

and COFA of Asons effectively and 

in accordance with proper 

governance and sound financial 

and risk management principles’.
8
 

 

At the tribunal, Mr Akram admitted that, 

between 2013 and 2015, the firm claimed 

costs for work that had been done by 

himself, which had in fact been done by 

another legally qualified member of staff. In 

spite of SRA principle breaches, the tribunal 

found that Mr Akram had not acted without 

integrity and honesty and had not been 

reckless, as he had no knowledge of the 

actions carried out by other employees, nor 

the deception on the part of the former 

head of costs. As such, misconduct at Asons 

did not arise from planned activity but often 

‘arose from omissions’.
9
 

 

In some cases though, the tribunal 

considered that Mr Akram had put his own 

interests, or the interests of the firm, ahead 

of the interests of his clients. 

 

Mr Akram accepted that Asons submitted 

false and exaggerated claims, which were 

investigated in 2014. The firm 

misrepresented the grading of fee earners 

to claim higher costs for work done, which 

we reported in edition 173 (here). 

 

The tribunal branded Asons ‘disgraceful’ 

and ‘self-serving’ for advising clients to 

discontinue claims, or abandon clients just 

before a hearing, when exaggerated fees 

or special damages were queried by 

insurers. This caused or permitted the firm to 

act in circumstances giving rise to a conflict 

of interest between itself and its clients: 

 

‘The misconduct had been so serious that it 

had generated complaints from other 

members of the profession as well as a 

district judge’. 

 

Here, the tribunal ruled that Mr Akram 

lacked integrity and behaved recklessly. 

 

In addition, between 2015 and 2017, Mr 

Akram conceded that he had failed to run 

his practice properly and with sound 

financial and risk management principles. 

He was also found to have broken further 

rules by causing or permitting prohibited 

referral fees to be paid. 

 

Consequently, he failed to carry out his 

roles of principal, COLP and COFA of Asons. 

However, he was cleared of all dishonesty 

charges.
10

 

 

In light of these findings, the tribunal 

suspended Kamran for 18 months and 

ordered him to pay £155,000 in costs. 

 

Full SDT judgment can be accessed here. 

 

Civil Liability Bill 

Delayed Until April 2020 

 

The Government had, until recently, 

planned to implement personal injury 

reforms through the Civil Liability Bill by April 

of 2019.  

 

However, the Ministry of Justice (MoJ) has 

responded to the Justice Select 

Committee’s report on the Bill by delaying 

the timetable for implementation until April 

of 2020:
11

 

 

‘There will need to be extensive user testing 

in order to ensure that the system is easy to 

use for all user groups and that the 

guidance is clear.  We agree with the 

committee and our stakeholders that it is 

crucial that these reforms and the 

implementation of the online platform is 

done right rather than quickly.’  

 

It is understood that the substance of the Bill 

is not set to change, with the small claims 

limit set to rise to £5,000 for RTA claims and 

£2,000 for other personal injury claims. In 

addition, the MoJ has confirmed that the 

‘online platform’ for RTA claims will not be 

extended to include employers’ liability (EL) 

and public liability (PL) claims.  

 

HSE Industrial Fatalities 

Statistics for 2017/18 

 

Annual figures for work-related fatalities, 

were released by the Health and Safety 

Executive (HSE) a fortnight ago.
12

 Provisional 

data shows that, between April of 2017 and 

March of 2018, 144 workers suffered fatal 

injuries. For every 100,000 workers, 0.45 

died. Historically, Britain has consistently 

https://www.bc-legal.co.uk/images/pdf/220-BC-Disease-News-2018-02-23-Edition-220.pdf
https://www.bc-legal.co.uk/images/pdf/173-BC-Disease-News-2017-02-17-Edition-173.pdf
http://www.solicitorstribunal.org.uk/sites/default/files-sdt/11704.2017.Akram_.pdf
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boasted one of the lowest mortality rates, internationally: 

  

Source: Health and Safety Executive 

 

 

 

Over recent years, the frequency of workplace fatalities have plateaued, but 20 years ago, workers were twice as likely to have died in 

the course of their employment, or as a consequence of it. Further, from 2011 to 2017, the number of industrial fatalities recorded were 

171, 150, 136, 142, 147 and 135, respectively. This is illustrated by the image below: 

 

Source: Health and Safety Executive 
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Fatalities tallied were arranged by ‘Industry’ and ‘Age’: 

 

 

 

‘Construction’ claimed the most deaths, compared to other industries labelled in the 1
st
 pie chart. 

 

The most common types of activities attributed to deaths at work were as follows: 

 Falling from a height – 35; 

 Being struck by a moving vehicle – 26; 

 Being struck by a moving object – 23; 

 Being trapped by an overturning/collapsing structure – 16; 

 Making contact with moving machinery – 13; 

 Being injured by an animal – 9; 

 Slipping, tripping or falling on the same level – 4; 

 Drowning or asphyxiation – 3; 

 Coming into contact with electricity – 3; and  

 Fire exposure – 3. 
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Interestingly, in the 2
nd

 pie chart, deaths accounted for workers aged ‘60 +’ equated to 38% of the total number of fatalities. However, 

the ‘60 +’ category makes up just 10% of the total workforce. 

 

What is more, HSE revealed that, in 2016, 2,595 employees died from mesothelioma, as a result of occupational exposure to asbestos 

containing materials. This is 53 more than in 2015. 

 

Moreover, in 2016, there were 2,170 new cases of mesothelioma assessed for Industrial Injuries Disablement Benefit (IIDB), compared with 

2,130, in 2015. There were 20 more female cases assessed for the scheme in 2016 (240), than in 2015 (220). 

 

The increasing trend of mesothelioma mortality, in recent years, has been driven by deaths among those aged 70 and above. 

Nevertheless, it is predicted that mesothelioma deaths will begin to reduce, from an average yearly figure of approximately 2,500, at the 

turn of the next decade. 
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Updated Claims Portal MI 

 

The Claims Portal has recently released its latest management information (MI) for May of 2018.  

 

In May, 501 disease claims entered the Portal. Of these 501 claims, 266 left it at Stage 1. The majority of these, 209 were because of the 

time to reply expired. 57 cases were denied or admitted with an allegation of contributory negligence. The following graph shows a 12 

month rolling summary of the number of CNFs that left the Portal at Stage 1 in 2017-2018. A 12 month summary takes into consideration 

the total sum of CNFs for each month, adding them together and then subtracting the last month before adding the next month’s amount 

to get the overall number for the previous 12 months. This is why the numbers in the graph below do not constantly increase.  

 

Ministry of Justice Portal: EL/Disease Statistics May 2018 – Rolling 12 Month Summary of CNFs Leaving Portal at Stage 1.  
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The figures include CNFs that have not had a response at the end of Stage 1 – CNFs where liability has not been accepted and CNFs 

where liability has been accepted with contributory negligence. The figures do not include CNFs that were taken out of the process using 

the Exit function during Stage 1.  

 

7 claims left the Portal at Stage 2 for reasons other than settlement. 248 were exited from the Portal: amongst these, 18 were duplicate 

claims and 13 were because of an incomplete claim notification form. 127 claims left the Portal because the claim required further 

investigation.  

 

Consistent with the trend seen throughout the past four years, May has shown a decreasing number of claims settled through the Portal, 

registering a low of 28. Meanwhile, 1 additional cases saw court packs completed so the court was able to adjudicate on quantum. Of 

those claims that have settled through the Portal, the average amount of damages in May 2018 was £3,819, £611 more than the amount 

recorded in May 2017 (£3,208). In March of this year, when we last reviewed portal figures (here), the average general damages payment 

was £4,167, £348 more than May 2018 damages. The table below shows the trend in the amount of damages secured from 2015-2018; 

 

Ministry of Justice Portal: EL/Disease Statistics May 2018 – Average General Damages on Settled Claims  

 

 

 

Intense Asbestos Exposure Linked with Earlier Onset Mesothelioma  

 

A new study has found evidence that asbestos may not just affect the initiation of mesothelioma, but also contribute towards disease 

progression.  The researchers arrived at this conclusion because their study found that patients with more intense exposure developed 

mesothelioma at an earlier age
13

. 

 

Mesothelioma is a cancer that is strongly associated with exposure to asbestos.  In most cases, either the lining of the lung (pleural 

mesothelioma) or the abdomen (peritoneal mesothelioma) is affected.  Mesothelioma has a long latency period and typically develops 

many years after the first exposure to asbestos.   

 

A number of factors may influence the probability of mesothelioma development, such as: 

 Time since first exposure:  

Overall, evidence suggests that asbestos exposure earlier in life makes for greater contribution to mesothelioma risk than exposure 

later in life, largely due to the latent effect of asbestos fibres on the body. 

 Fibre shape and size:  

It is generally believed that longer, narrower asbestos fibres are most likely to cause mesothelioma in humans.  However, some studies 

and reviews have suggested that the effects of shorter fibres cannot be ruled out. 

 Fibre dose:  

The risk of mesothelioma increases with increasing cumulative exposure, although the pattern of increase may be different for pleural 

and peritoneal mesotheliomas.  The same overall dose may result from different exposure profiles, such as intermittent heavy exposure 

and continuous light exposure, while some studies have shown that regular exposure carries higher risks than intermittent exposure.   

https://www.bc-legal.co.uk/images/pdf/229-BC-Disease-News-2018-05-04-Edition-229.pdf
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 Fibre type: 

It has been shown that chrysotile exposure poses less of a risk than exposure to crocidolite, amosite, or other amphiboles.  Properties 

such as biopersistence, shape, crystallinity and chemical composition may also have an effect, and these factors relate to fibre type. 

 

The age distribution of mesothelioma diagnoses in the UK, between 2013 and 2015, is shown in the figure below (source: Cancer Research 

UK)
14

: 

 

 

 

The graph above demonstrates that the most common age of diagnosis occurs in 75 to 79 year olds, and the incidence rate is highest in 

80 to 84 year olds.  Only 4.5% of male cases were diagnosed in those under the age of 60, between 2013 and 2015. 

 

In the new study, the researchers were interested in the age at which the patients were diagnosed. 

 

Lung tissue samples from 594 mesothelioma patients were analysed and the numbers of asbestos bodies and asbestos fibres per gram of 

lung tissue were counted. This method of testing had the effect of eliminating any errors which could have been introduced by subjective 

testing, e.g. incorrect/biased recollection of exposure. A number of other factors, such as decade of birth, sex, tumour location and tumour 

cell properties were considered in the analysis.   

 

Results showed that individuals diagnosed at a younger age tended to have greater concentrations of asbestos in their lung tissue.  The 

analysis showed that every time the concentration of asbestos bodies doubled, the chance of being diagnosed at a younger age 

increased by 7%. Further, every time the concentration of asbestos fibres doubled, patients were 13% more likely to be diagnosed at a 

younger age.  This suggests that tumours develop at a younger age in those with heavier exposure. 

 

It is a well-known fact that asbestos causes mesothelioma. However, understanding the effects of influential factors, such as exposure 

dose, timing of exposures and fibre type is important if we wish to gauge a clearer understanding of the relationship between asbestos 

and mesothelioma.   
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Feature: 

QOCS Protected Claimant Damages at Risk in Frivolous PI Claim: Cartwright v 

Venduct Engineering Limited [2018] EWCA Civ 1654 

 

In this feature article, we report that BC Legal has successfully established, at the Court of Appeal, that a costs order can be enforced 

against a claimant, up to the level of damages received from another defendant, in personal injury actions where qualified-one-way 

costs shifting (QOCS or QOWCS) applies. Approved judgment has been handed down this week. 

 

THE CASE 

 

The claim of Cartwright v Venduct Engineering Limited [2018] EWCA Civ 1654, heard by the Court of Appeal on 28 June 2018, involved 

the pursuit of a NIHL claim, initially brought against 2 defendants. The claimant received damages from the 1
st
 defendant and later 

discontinued his action against the 2
nd

 defendant, for whom BC Legal acted.  

 

As a result, the 2
nd

 defendant argued that, under correct interpretation of CPR 44.14, its costs could be enforced against the claimant, up 

to the level of damages that it received from co-defendant. 

 

 

 

At paragraph 25 of the Court of Appeal judgment, Lord Justice Toulson warned that orders for damages may be at risk if claimants pursue 

a multiple defendant claim which does not succeed against all defendant parties: 

 

‘Any other result would give a claimant carte blanche to commence proceedings against as many defendants as 

he or she likes, requiring those defendants to run up large bills by way of costs, whilst remaining safe in the knowledge 

that, if the claim fails against all but one defendant, he or she will incur no costs liability of any kind to the successful 

defendants, despite the recovery of sums by way of damages from the unsuccessful defendant. That seems to me to 

be wrong in principle, because it would encourage the bringing of hopeless claims’. 

 

The Court of Appeal was firmly of the view that the purpose of QOCS is not to provide claimants with full protection. Instead, the purpose 

of QOCS is to ensure that claimants are not worse off after litigation has concluded than before it started.  

 

If claimants profit from litigation, by receipt of damages, orders for costs against claimants have the effect of limiting, not eliminating, their 

financial gain.  

 

Sir Rupert Jackson, in the ‘Jackson Report’, which preceded the implementation of QOCS, said: 

 

‘… the costs in respect of in the pre-offer period plus the damages recovered by the claimant provide sufficient funds 

out of which the claimant can reasonably be expected to pay at least some costs’. 
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At paragraph 33, Coulson LJ reasoned that the ruling in Cartwright was therefore consistent with the intentions of the retired Justice of the 

Court of Appeal: 

 

‘In my view, a result which requires a claimant, in the appropriate case, to pay to a successful defendant the amount 

of a costs order made in favour of that defendant, out of sums payable by way of damages and interest to the 

claimant by an unsuccessful defendant, is precisely in accordance with what Sir Rupert calls “the necessary elements 

of a one-way costs shifting regime”. It is important that claimants are discouraged from bringing proceedings which 

are unlikely to succeed. Claimants with QOWCS protection should not think that this general principle does not apply 

to them, or that they can issue proceedings against any number of defendants with impunity’.  

 

IMPACT OF THE DECISION 

 

Cartwright has now clarified that QOCS does not give claimants risk-free protection when issuing against several defendants if they fail. 

The claim has real significance in divisible multi-defendant cases where each defendant may have differing positions on breach of duty, 

causation or limitation.  

 

It is a common position in NIHL, asbestosis, pleural thickening and HAVS cases, for damages to be awarded against 1 defendant, while 

another escapes liability. In such a situation, established thinking was that QOCS would provide protection to the claimant, so long there 

was no finding of fundamental dishonesty, or the claim was not struck out. Claimants were therefore under no risk of costs liability. 

 

Indeed, this was the position in the only previous authority to directly consider how CPR 44.14 applies; the case of Bowman v Norfran 

Aluminium Limited & Ors (Newcastle Count Court, 2017). We reported on this case in edition 203 of BC Disease News (here).  

 

In Bowman, the claimant received £20,000 in damages from 2 defendants on the day of trial and discontinued his action against another. 

HHJ Freedman, designated Civil Judge, found that CPR 44.14 concerned set-off and, while costs may be offset against damages received, 

a defendant could not offset his order for costs against damages paid by another defendant. That CPR 44.14 concerned itself with set off, 

rather than enforcement, was expressly stated to be wrong in Howe v MIB [2017] EWCA Civ 932 and the rationale in Bowman cannot 

possibly stand scrutiny. 

 

However applying the facts of Bowman to the law as found in Cartwright, subject to how the £20,000 was agreed to be paid on the day 

of trial, a winning defendant could now receive its costs of defending an action from damages paid by a co-defendant. This was explained 

by Coulson LJ at paragraph 23, as follows: 

 

‘Let us assume that the claimant issued proceedings against two defendants, A and B, which went all the way to trial. 

The claimant recovered £100,000 against defendant A, but the claim against defendant B failed, leading B to incur 

£40,000 by way of costs. In circumstances where the claimant had freely sued B (so that a Bullock or Sanderson order 

was inappropriate), I can see no reason in principle why B should not recover the £40,000 from the £100,000 payable 

by A to the claimant’. 

 

The Court of Appeal finding in Cartwright therefore has the potential to make claimants consider multi-defendant case strategy more 

carefully in future. Coulson LJ anticipated, at paragraph 32, that claimants may choose not proceed with more spurious claims against 

defendants because it may result in a loss of damages: 

 

‘I understand of course that in NIHL claims, it is often necessary for a claimant to consider carefully which of his or her 

former employers may be liable and why. I understand too that, because it is a divisible injury, there may be times 

when a claimant may have to issue proceedings against a number of such employers, even if it is known that the 

claim against employer A is likely to be stronger than the claim against employer B. But none of that can override the 

need to ensure that defendants such as Venduct are not faced with a hopeless claim, in respect of which they have 

to incur costs, only for that claim to be discontinued shortly before trial’.  

 

Any claimant solicitor who does not assess a claim against each defendant party, and through partial loss at trial, is unable to recover the 

full extent of damages, risks professional negligence proceedings being brought against them; questions would be asked about why 

successful defendants were parties to litigation. 

 

https://www.bc-legal.co.uk/images/pdf/203-BC-Disease-News-2017-10-13-Edition-203.pdf
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For insurers, the ruling in Cartwright has the potential to limit the number of claims they face if, as predicted, claimant solicitors and advising 

counsel consider more carefully who exactly they should proceed against. For legacy insurers and reinsurers, the statements from the 

Court of Appeal, in respect of frivolous claims, will be welcomed. 

 

We also envisage that Cartwright will lead to more favourable settlements for insurers, i.e. agreed quantum of damages is far more 

attractive than the risk of potentially leaving the litigation empty handed. Ultimately, the risk of costs order enforcement in favour of 

successful defendants should lead to much more serious consideration of trial prospects. 

 

STING IN THE TAIL? 

 

The second element considered by the Court of Appeal in Cartwright was whether a successful defendant is able to enforce its costs by 

way of damages paid to a claimant under a Tomlin Order. Tomlin Orders, which are a form of Consent Order, are designed to contain 

provisions that a Court has no power to order, but is an acceptable compromise for parties to bring litigation to an end. 

 

A Tomlin Order is not an ‘Order of Court’, rather it is an agreement between parties. The Court of Appeal, at paragraph 45, was clear that 

a Tomlin Order, or any settlement by way of Part 36, cannot be regarded as ‘an order for damages’. As such, sums paid by a defendant 

in that manner will not fall within CPR 44.14: 

 

‘These authorities make it clear that a Tomlin order cannot be described as “an order for damages and interest made 

in favour of the claimant”. It is no such thing. It is a record of a settlement reached between the parties which is 

designed to have binding effect. In that sense, as the parties agreed in the present case, it is no different to the 

settlement that arises when there is an acceptance of a Part 36 offer. Such acceptance does not require any order 

from the court, so a settlement in consequence of an acceptance of a Part 36 offer would also be outside the words 

of r.44.14(1)’. 

 

So, while the general principle that enforcement of costs orders against claimant damages was established by the Court of Appeal in 

Cartwright, the extended legal principle could not be applied to the specific facts of Cartwright, as the damages, in this instance, were 

paid under a Tomlin Order. There is no particular reason why Tomlin Orders are used in personal injury actions, where a remedy of damages 

is usually sought. The Court can order that damages are paid and that is generally the order sought. However, it has become convention 

for personal injury actions to be compromised by Tomlin Orders. Whether insurers will see any future benefit in a method of compromise 

that does not constitute an ‘order for damages’, for the purposes of CPR 44.14, remains to be seen. 

 

PRACTICAL GUIDANCE – WHEN ARE THE CLAIMANT’S DAMAGES AT RISK? 

 

At Trial 

 

At trial, where the claimant wins against 1 defendant and loses against another. The damages ordered by judgment are clearly an ‘Order’. 

 

Damages Paid Under Consent Order 

 

Damages paid under a Consent Order. If a defendant wins, he can enforce his costs up to the level of damages agreed within the consent 

order. 

 

Damages Paid Under a Provisional Damages Order 

 

Damages paid under a Provisional Damages Order (PDO). For example, in an asbestos case, where the claimant is paid £20,000 from 1 

defendant under a PDO, a winning defendant can enforce his costs against that sum. Where the common form of settlement in asbestos 

litigation is a PDO to protect against future risks of malignancy, this may lead to significant cost recoveries. 

 

WHAT’S NEXT? 

 

The exclusion of settlements for damages made by way of Tomlin Order and Part 36 removes some of the teeth from the Court of Appeal’s 

judgment on the scope of CPR 44.14. Toulson LJ indicated that changes to CPR wording to include settlements by Tomlin or Part 36 will 

require Rule Committee adoption. Work is already underway to ensure that the full weight of the Court of Appeal’s judgment on CPR 44.14 

is felt in multi-party claims. 

 

Full text judgment can be accessed here. 

 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2018/1654.html
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http://press.hse.gov.uk/2018/hse-releases-annual-workplace-fatality-figures-2/
https://doi.org/10.1093/carcin/bgy089
https://academic.oup.com/carcin/advance-article-abstract/doi/10.1093/carcin/bgy089/5047164?redirectedFrom=PDF
https://academic.oup.com/carcin/advance-article-abstract/doi/10.1093/carcin/bgy089/5047164?redirectedFrom=PDF
https://www.cancerresearchuk.org/health-professional/cancer-statistics/statistics-by-cancer-type/mesothelioma/incidence#heading-One
https://www.cancerresearchuk.org/health-professional/cancer-statistics/statistics-by-cancer-type/mesothelioma/incidence#heading-One
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Welcome 

 

Welcome to edition 240 of BC Disease News.  

 

In this week’s edition, we examine the County Court judgment of Harte v Hawker 

Siddeley Dynamics Ltd & 2 Ors (Wigan County Court, 2018) on the successful 

defence of a NIHL claim on medical causation, where alleged onset of hearing 

loss occurred more than 2 decades after the noisy employment ended. 

Significant hearing loss was ascribed to AAHL and any remaining loss caused by 

noise exposure did not make the claimant’s hearing ‘appreciably worse’. 

 

Elsewhere, we consider the link between crystalline silica exposure and 

connective tissue diseases, such as systemic sclerosis, in two consecutive articles. 

The latter article supplements the former. 

 

Finally, in this week’s feature article, we make available our up-to-date Limitation 

Guide: ‘Limitation Law: A Short Guide for Disease Claims’. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

De Minimis and NIHL – Fundamental Dishonesty and Strike Out – Costs Assessment 

and Late Acceptance – Silica and Connective Tissue Disease – Silica and 

Systemic Sclerosis – Solvents, Genes and Multiple Sclerosis – Limitation Guide. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Hearing Loss Onset 25 

Years Post-Noise 

Exposure: Harte v 

Hawker Siddeley 

Dynamics Ltd & 2 Ors 

(Wigan County Court, 

2018) 

 

In the case of Harte v Hawker Siddeley 

Dynamics Ltd & 2 Ors (Wigan County Court, 

2018), an engineer, employed for a total 

period of 30 years, was unsuccessful in 

pursuing a NIHL claim against 3 

defendants, arguing that exposure to 

excessive noise in the course of his 

employment was the cause. 

 

The 1
st
 and 2

nd
 defendants reached 

settlement with the claimant pre-trial. 

However, the 3
rd

 defendant contested the 

claimant’s claim on medical causation. 

 

The claimant worked for the 3
rd

 defendant 

from 1980 to 1986, a period of 6 years. For 

the first 5 years, the claimant was posted in 

a workshop with 40 employees. He then 

spent his final year in a different workshop, 

among just 7 employees.  

 

His job entailed the service and repair of 

switchgear systems and motors. He used ‘a 

compressed air nut gun, disc grinder drills 

and hammers, in close proximity to other 

fitters, 8 hours a day, 5 days a week, and 

most Saturday mornings as overtime’. 

 

The claimant was not supplied with hearing 

protection and was given no advice on 

health and safety. As such, breach of duty 

was conceded. 

 

The claimant first noticed his hearing loss in 

2012, aged 72. From this point onwards, the 

claimant noticed ‘markedly worse’ hearing.  

 

Consultant ENT surgeons, Arvind Arya and 

Philip Jones were instructed on behalf of the 

claimant and defendant, respectively, 

while Consultant acoustic engineer, Mike 

McLoughlin was employed as a single joint 

expert. 

 

Mr McLoughlin measured the workplace 

Noise Immission Level (NIL) at 105 dB(A), with 

noise exposure ranging between 93 and 

107. Claimant counsel argued that the NIL 

was up to 113 dB(A) and no lower than 100 

– the minimum noise exposure such as to 

expose the claimant to a risk of NIHL. 

 

In a Joint Medical Statement, both the 

claimant and defendant experts agreed 

that:  

 

‘(i) Mr Harte was suffering from some age 

associated hearing loss (“AAHL”) and (ii) that 

noise induced hearing loss (“NIHL”) is 

“irreversible” and neither occurs nor 

progresses in the absence of continued 

exposure without adequate protection and 

(iii) that the Claimant would benefit from 

hearing aids’. 

 

In spite of joint medical advice, the 

claimant refused to wear hearing aids. 

 

Audiometric testing was conducted twice, 

firstly in 2015 and secondly in 2017. Mr 

Recorder Parrington accepted the 2015 

audiogram as the more relevant set of 

results, as less time had elapsed since the 

alleged onset of hearing loss. 

 

Mr Arya noted bilateral, sensorineural, 

mildly asymmetrical hearing loss, which 

was worse at high frequencies. He 

observed a downward notch at 4 kHz. In the 

right ear, hearing loss was at least 10 dB 

greater at 3, 4 and 6 kHz thresholds than at 

2 kHz. In the left ear, hearing loss was at 

least 10 dB greater at 4 and 6 kHz 

thresholds than at 1 and 2 kHz. 

 

Referring to the CLB Guidelines 2015, the 

claimant’s expert observed high frequency 

sensorineural hearing impairment, fulfilling 

R1; a history of continuous exposure to 

noise, likely fulfilling R2(a); and a downward 

notch in both ears in the 3 to 6 kHz range (4 

kHz), fulfilling R3.  

 

Mean hearing loss at 1, 2 and 3 kHz was 

26.7 dB in the right ear and 29.4 dB in the 

left ear. With AAHL (Presbycusis) for a 75 

year old being 16.7 dB, mean NIHL was 

calculated at 12.7 dB. As such, Mr Arya 

diagnosed the claimant with NIHL due to 

excessive noise and AAHL. 

 

Counsel for the defendant questioned Mr 

Arya on an additional 20 dB notch at 1 kHz, 

but he could not account for this. Questions 

were also raised over the 25-year period 

between the cessation of noisy 

employment with the 3
rd

 defendant and the 

alleged date of hearing loss development. 

Mr Arya accepted that hearing loss could 

be idiopathic, accounting for 2.5 dB of the 

original 12.7 dB NIHL calculation. His NIHL 

calculation was therefore reduced to 10.1 

dB.  

 

Counsel for the claimant submitted that, in 

terms of hearing loss of 2, 3 and 4kHz, which 

they considered to be the ‘critical 

frequencies’, the claimant’s hearing loss 

could be calculated at 8 dB. 

 

Mr Jones, on the other hand, calculated 

the claimant’s NIHL at 3.3 dB, as argued by 

defendant counsel at trial. 

 

An average of both expert NIHL 

calculations (10.1 dB and 3.3 dB) gave a 

figure of 6.7 dB. Mr Arya sought to argue 

that any loss above 4 dB would be 

‘significant’ and therefore actionable. It 

was claimant counsel’s argument at trial 

that any loss above 6 dB was 

compensatable. 

 

By contrast, Mr Jones considered that a 3 

dB loss would be ‘insignificant’ and 

therefore de minimis.  

 

At trial, counsel for the defendant referred 

to the McShefferty Papers, which were 

examined in edition 233 of BC Disease 

News (here). McShefferty submitted that 

losses below 5 dB are barely perceptible 

and have no noticeable effect on speech 

in noise. The defence also relied on papers 

written by Lacroix and Harris and by 

Aniansson, which ‘indicate that a loss of 

50dB at 4 kHz and above causes a 

“decrease of just under 1% in the ability to 

perceive speech in noise…”’ 

 

https://www.bc-legal.co.uk/images/pdf/233-BC-Disease-News-2018-06-08-Edition-233.pdf
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Mr Jones was also of the opinion that the 

length of delay could not lead to a positive 

NIHL diagnosis: 

 

‘... any reasonable audiogram is of 

doubtful validity in trying to diagnose NIHL 

which would have been present in full over 

30 years’. 

 

In the 2-year period between the 1
st
 and 2

nd
 

audiometric testing, Mr Jones stated that 

hearing loss progression could not be 

attributed to noise exposure. Further, he 

argued that the difference between the 

right and left ears in testing was ‘not 

acceptable for symmetrical exposure’, 

especially at noise sensitive frequencies. 

He was of the mind that asymmetry was an 

indicator that NIHL was ‘less likely’, whereas 

Mr Arya believed that ‘asymmetrical loss 

does not preclude a person from having 

noise related hearing loss’. What is more, Mr 

Jones argued that that the claimant’s notch 

at 1 kHz could not be noise-related. 

 

The defendant’s medical expert therefore 

concluded that: 

 

‘... perhaps it would be equitable to 

conclude there is a minor NIHL present 

which he has never noticed and which on 

objective criteria would not be judged as 

significant’. 

 

In coming to his decision, the Recorder had 

‘no doubt that the assessment as to NIHL 

has not been made easier by 2 factors 

namely (i) the lapse of time between 1986 

when exposure ceased to 2012 when the 

Claimant first noticed a hearing loss, more 

than 25 years later, and (ii) the onset of 

AAHL as the Claimant entered his later 

years’. 

 

He found in favour of the defendant and Mr 

Jones, on causation. At paragraphs 45 to 

49, he reasoned:  

 

‘In my judgment, I find that noise exposure 

during the period 1980 – 1986 was such as 

to cause the Claimant a noise induced 

hearing loss; the engineer’s evidence is that 

exposure to noise exceeding the limits for 

which hearing protection is required 

occurred. 

It is clear however that the Claimant was not 

aware of any loss, whether NIHL, age 

related loss or idiopathic loss, before April 

2012, that being more than 25 years after 

the noise exposure ceased. Furthermore, 

there is no medical evidence which 

purports to demonstrate such a loss before 

2012. 

 

I accept that the effect of noise exposure 

may not manifest itself until some years after 

the cessation of exposure. I accept that the 

audiogram of 2015 exhibits a notch of 4 kHz 

in both ears, that being indicative of NIHL 

but also there is a notch of 1 kHz which is 

agreed is not indicative of NIHL. I am also 

satisfied that the 2015 audiogram 

demonstrates asymmetry more marked in 

the noise sensitive frequencies which 

makes bilateral NIHL less likely. 

 

However, I find it a fact that Mr Harte’s 

hearing loss for the period 2012 – 2015 

(and beyond) can substantially be 

ascribed to a non-noise, age related loss. It 

is unfortunate that Mr Harte has failed to act 

on the medical opinion of the experts to 

obtain and use hearing aids which these 

days can be obtained free of charge on 

the NHS which are both advanced in 

technology and are unobtrusive – there 

seems little doubt that his quality of life 

would be changed for the better, however 

that must be his choice. 

 

On balance, I find that having regard to the 

lapse of more than 25 years, the evidence 

as to advancement of non-noise loss, 

particularly age-related loss, the 

asymmetry demonstrated within the 

audiograms and the Claimant’s own 

perception of hearing loss, that Mr Jones’ 

opinion is to be preferred. Such loss of 

hearing as can be ascribed to noise 

exposure was not in my judgment sufficient 

as to be described as significant and such 

diminution in the Claimant’s hearing as was 

caused by exposure to noise did not make 

the Claimant’s ability to hear appreciably 

worse’. 

 

 

 

Fundamental 

Dishonesty and Strike 

Out: Pinkus v Direct Line 

[2018] EWHC 1671 (QB)  

 

The judgment of Pinkus v Direct Line [2018] 

EWHC 1671 (QB) was handed down last 

week. This concerned a Road Traffic 

Accident claim, where the claimant was 

alleged to have ‘exaggerated/fabricated’’ 

its claim and the defendant sought strike 

out.  

 

The claimant was involved in an accident 

on 21 August 2012 and liability was 

admitted. It was alleged by the claimant 

that he suffered from PTSD, as a result of the 

accident. His claim for past and future loss 

of earnings was valued at around 

£850,000. 

 

The defendant, however, argued that the 

claimant sustained minor injuries and ‘short-

lived travel anxiety/adjustment disorder’, 

which was resolved in early 2013. The 

defendant therefore submitted that the 

claimant had ‘exaggerated’ his claim and 

should be found fundamentally dishonest, 

under s.57 Criminal Justice and Courts Act 

2015.  

 

Her Honour Judge Coe QC gave judgment 

at the High Court.  

 

She began by setting out s.57 Criminal 

Justice and Courts Act 2015. 
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Commenting on the claimant’s conduct throughout the claim, she stated, at paragraph 196: 

 

‘I find that the claimant has not been honest in many respects and has deliberately exaggerated his reported 

symptoms to both experts and treating doctors. I consider that he has fabricated many symptoms [including] severe 

memory loss. I consider that the consequence of this is intentional, its purpose being to inflate the claim by putting 

forward reasons for the claimant's inability to function in terms of his mental health, his employability and his activities 

of daily living. On the balance of probability, it is also the means by which the claimant has attempted to overcome 

or explain away the significant inconsistencies in the various accounts he has given over time. The fabrication is 

extreme resulting in an inability even on the part of the claimant's doctors to provide a reliable diagnosis.’ 

 

Accordingly, HHJ Coe QC found that the claimant had indeed exaggerated his claim but this did not necessarily mean that he was 

‘dishonest’. The judge turned to review the authorities of ‘fundamental dishonesty’ to date, before reaching a determination on the present 

case:  

 

 LOGOC v Sinfield [2018] EWHC 51 (QB), as discussed in edition 216 (here). 

 Razumas v Ministry of Justice [2018] EWHC 215 (QB), as discussed in edition 220 (here). 

 Molodi v Cambridge Vibration Maintenance Service and Aviva Insurance [2018] EWHC 1288 QB, as discussed in edition 232 

(here). 

 Richards v Morris [2018] EWHC 289 QB, as discussed in edition 232 (here). 

 Wright v Satellite Information [2018] EWHC 812 QB, as discussed in edition 227 (here). 

 

Starting with the case of LOCOG, HHJ Coe QC cited Knowles J, who established the current test of ‘fundamental dishonesty’, for the 

purposes of s.57 and strike out. 

 

‘… a claimant should be found to be fundamentally dishonest within the meaning of s 57(1)(b) if the defendant proves 

on a balance of probabilities that the claimant has acted dishonestly in relation to the primary claim and/or a related 

claim and that he has thus substantially affected the presentation of his case, either in respects of liability or quantum, 

in a way which potentially adversely affected the defendant in a significant way, judged in the context of the 

particular facts and circumstances of the litigation’. 

 

https://www.bc-legal.co.uk/images/pdf/216-BC-Disease-News-2018-01-26-Edition-216.pdf
https://www.bc-legal.co.uk/images/pdf/220-BC-Disease-News-2018-02-23-Edition-220.pdf
https://www.bc-legal.co.uk/images/pdf/232-BC-Disease-News-2018-06-01-Edition-232.pdf
https://www.bc-legal.co.uk/images/pdf/232-BC-Disease-News-2018-06-01-Edition-232.pdf
https://www.bc-legal.co.uk/images/pdf/227-BC-Disease-News-2018-04-20-Edition-227.pdf
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HHJ Coe QC identified that the question 

before her was whether the ‘fabrication’ 

and ‘dishonesty’, exhibited by the claimant 

in Pinkus, ‘substantially affected’ the 

presentation of the claim in such a manner 

that it went to the ‘root’ or ‘heart’ of the 

claim, per Knowles J in LOCOG. 

 

She went on to cite the case of Razumas, in 

which Cockerill J found that the claimant’s 

dishonest presentation of his case on 

liability and quantum ‘adversely affected’ 

the Ministry of Defence. ‘Substantial 

injustice’ would have been caused if the 

clearly ‘dishonest’ claim had been allowed 

to advance.  

 

HHJ Coe QC then summarised the case of 

Molodi, wherein the claimant was held to 

be ‘fundamentally dishonest’ because of 

‘inconsistencies and contradictions’ 

surrounding the evidence given. This 

contrasted with the case of Richards, 

where, even though there were 

inconsistencies and the judge branded the 

claimant’s delivery of evidence as 

‘hopeless’, there was no ‘fundamental 

dishonesty’. Also, in the case of Wright, it 

was decided that even though the 

surveillance evidence proved that the 

claimant was less disabled than the extent 

alleged, this was deemed not to be 

‘dishonest’.  

 

HHJ Coe QC set out the quantum of 

damages sought in the pleaded schedule, 

as follows:  

 

 £231,930 for past loss of earnings;  

 £498,490 for future loss of 

earnings;  

 £46,706 for care; and  

 £55,000 for general damages. 

 

She deemed that the claimant’s dishonesty 

went ‘close to the heart’ of the claim. After 

having analysed the case authorities on 

‘fundamental dishonesty’, in view of the 

individual facts of Pinkus, HHJ Coe QC 

ruled, at paragraph 209:  

 

‘…for the reasons given I consider that the 

claimant has been fundamentally 

dishonest. In this case the primary claim 

must be dismissed. I am not satisfied that 

the claimant would suffer any substantial 

injustice beyond the loss of the valid part of 

his claim. The obvious reason for such 

fabrication is financial gain. I can think of 

no other reason why this claimant would 

behave as he has. The pleaded schedule 

of loss is for a significant sum of money. 

Pursuant to 57(3) the entire claim is 

dismissed’. 

 

Full text judgment can be found here. 

 

Claimant Limited to 

Fixed Costs Following 

Late Part 36 

Acceptance: Hislop v 

Perde [2018] EWCA Civ 

1726 

 

This week, judgment was handed down in 

the conjoined appeal of Hislop v Perde & 

Kaur v Committee of Ramgarhia Board 

Leicester [2018] EWCA Civ 1726, which 

ruled on the appropriate basis for costs 

assessment following late Part 36 

acceptance in fixed fee Portal claims, 

governed by CPR 45. We reported on the 

decision of Hislop v Perde (County Court at 

Central London) at the court below, in 

edition 199 (here). The latest appeal has 

clarified the law on costs in ‘cases in the 

middle’, i.e. cases where acceptance of a 

Part 36 Offer does not occur within 21 days, 

but equally does not proceed to trial and 

receive a more advantageous judgment. 

 

FACTS 

 

In Hislop, RTA proceedings occurred as 

follows:  

 

 11 November 2014 – 

Claimant makes Part 36 Offer 

of £1,500 

 9 January 2015 – Defendant 

rejects Offer 

 A trial was set for 9 June 2016 

 2 June 2016 (7 days before 

trial on 9 June) – Defendant 

accepts Offer made in 

November 2014. 

The claimant’s fixed costs, up to 2 

December 2014 (21 days post-expiration of 

the Part 36 Offer) totalled £2,372. From this 

date until late acceptance of the Offer, the 

claimant sought indemnity costs of £5,534. 

 

At 1
st
 instance, DDJ Lennon QC rejected the 

claim for indemnity costs post-expiration of 

the Offer. On appeal, Judge Walden-Smith 

said that the judge at 1
st
 instance had 

‘erred in determining that the order for costs 

ought to have been fixed costs throughout’ 

and ruled that post-offer costs should be 

assessed on the standard basis. 

 

In Kaur, Public Liability proceedings 

occurred as follows: 

 

- 7 September 2016 – Claimant 

makes Part 36 Offer of £2,000. 

- 15 September 2016 – Defendant 

rejects Offer.  

- 6 February 2017 – Defendant 

makes Part 36 Offer for £3,000, 

fearing costs penalty for late 

acceptance of Claimant’s original 

Offer. 

 

Deputy District Judge Reed, at 1
st
 instance, 

held that the claimant would have been 

entitled to costs assessed on the indemnity 

basis, had the defendant accepted the 

claimant’s earlier Part 36 Offer. 

 

GENERAL RULES 

 

The general rule in cases formerly governed 

by the fixed costs regime is that if a Part 36 

Offer is accepted within 21 days, neither 

party can recover more or less in costs than 

is provided for by the regime – see Solomon 

v Cromwell Group PLC [2012] 1 WLR 1048. 

 

However, if a Part 36 Offer is not accepted 

and, by way of judgment at trial, the 

claimant recovers more than the Offer 

would have paid, it would be entitled to 

indemnity costs from the date that the offer 

became effective – see Broadhurst v Tan 

[2016] EWCA Civ 94. 

 

Coulson LJ found that where the fixed costs 

regime applies, it ‘will continue to apply to 

those cases covered by it, unless there is an 

express exception’, following Solomon. CPR 

36.21 expressly provides an exception for 

http://www.bailii.org/ew/cases/EWHC/QB/2018/1671.html
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=2ahUKEwiW782A_b3cAhUBL8AKHY7wCoYQFjAAegQIAxAC&url=https%3A%2F%2Fwww.bc-legal.co.uk%2Fimages%2Fpdf%2F199-BC-Disease-News-2017-09-08-Edition-199.pdf&usg=AOvVaw3BmjbCUE-h_9Oie0Qzk7el
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costs consequences following judgment where the claim no longer proceeds under the RTA 

or EL/PL Protocols, as applied in Broadhurst. The same cannot be said for cases governing 

rules on acceptance (CPR 36.20). 

 

In assessing whether the conjoined cases were more similar to Broadhurst than Solomon, 

the judge also considered if Hislop or Kaur were ‘exceptional’ cases, pursuant to CPR 

45.29J. He did not consider that the general ambit of CPR 45.29J was directly relevant to 

this appeal (not argued in Hislop and argued on false premise in Kaur). Late acceptance 

is not always an ‘exceptional circumstance’. 

 

 

 

At paragraph 43, Coulson LJ found that: 

 

‘... the applicable costs regime in [a] fixed costs case where there has been late 

acceptance is different to that described in Broadhurst v Tan and, on analysis, very similar 

to that explained in Solomon’. 

 

The Court of Appeal judge considered his interpretation of the interaction between Civil 

Procedure Rules to be ‘sensible and coherent’ for 4 reasons, stated at paragraphs 50 to 54: 

 

‘First, this interpretation is in accordance with the comprehensive nature of the fixed costs 

regime in Part 45 and the policy that, subject to limited exceptions, the fixed costs regime 

is intended to apply to the relevant PAP cases, without further ado or argument. This means 

that, in relation to offers made under Part 36, the only way out of the regime is triggered 

where a claimant beats the Part 36 offer at trial (Broadhurst v Tan). Moreover, that particular 

circumstance has always been a situation where the rules have striven to reward the 

claimant: hence the enhanced package provided by r.36.17. It therefore makes sense to 

say that, even in a fixed costs case, that enhanced package should be available to a 

claimant after trial, just as it is in any other kind of case. 

 

Secondly, I consider that my interpretation preserves the autonomy of Part 45. If a case 

begins under the fixed costs regime then it should only be in exceptional circumstances 

that the parties are able to escape it. The 

whole point of the regime is to ensure that 

both sides begin and end the proceedings 

with the expectation that fixed costs is all 

that will be recoverable. The regime 

provides certainty. It also ensures that, in 

low value claims, the costs which are 

incurred are proportionate. In addition, 

whatever the perceived injustice in any 

given case, the 'swings and roundabouts' 

identified by Briggs LJ in Sharp will still 

apply. 

 

Thirdly, it should not be thought that this 

interpretation means that the defendant 

who makes an offer which the claimant 

accepts late is in a radically different 

position to a claimant whose own offer has 

been accepted late. True it is that, in that 

situation, r.36.20(4)(b) imposes a specific 

liability on the claimant to pay the 

defendant's costs relating to the period 

between when the offer should have been 

accepted and when it was accepted. But 

r.36.20(12) makes it clear that the costs 

awarded to a defendant in respect of that 

delay will be assessed by reference to fixed 

costs only. 

 

This is important. These rules demonstrate 

that, in the mirror image of the situation in 

which these claimants find themselves 

(namely, where a claimant has accepted 

a defendant's offer late) there is no question 

of either indemnity or standard basis costs 

being awarded to the defendant. The 

defendant's recovery for the period of 

delay is limited to fixed costs only. There 

could be no reason to treat the claimant in 

a radically different way and to go outside 

the fixed costs regime, and order standard 

or even indemnity costs, in circumstances 

where a defendant in a similar position to 

these claimants is not permitted to recover 

costs on that basis. In this way, my 

interpretation of the rules applies the same 

fixed costs regime to any party whose offer 

has not been accepted when it should 

have been. 

 

Finally, it remains the position that, in an 

exceptional case of delay, it may be 

possible for the claimant to escape the 

fixed costs regime. That arises under 

r.45.29J. In this way, my interpretation of the 
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specific rules within Part 36 does not lead to 

a dogmatic or rigid conclusion, because 

the draftsman of the Rules already had one 

eye on ensuring that, in an exceptional 

case, it might be possible for a claimant to 

escape, at least in part, the fixed costs 

regime. In that way, there remains a clear 

incentive for a defendant not to delay in 

accepting a claimant's Part 36 offer’. 

 

HISLOP RULING 

 

In conclusion, Coulson LJ found that 

Walden-Smith J was erred in overturning the 

1
st
 instance decision in favour of costs on 

the standard basis; ‘[the judge] was wrong 

to order that the claimant was entitled to 

anything other than fixed costs’. He went on 

to say, at paragraph 63:  

 

‘I do not consider that Ms Hislop can now 

argue that a 19 month delay with no 

apparent justification triggered the 

'exceptional circumstances' provision in 

r.45.29J … If it is not out of the norm, it 

certainly cannot be exceptional.’ 

 

KAUR RULING  

 

Coulson LJ stated that DDJ Reed was wrong 

to rule that the defendant’s belated Part 36 

Offer entitled the claimant to indemnity 

costs. This was not an ‘exceptional’ case. At 

paragraph 77, Coulson LJ allowed the 

appeal and the claimant was entitled to 

fixed costs up to acceptance of the 

defendant’s offer.  

 

Full text judgment of the conjoined appeal 

can be accessed here. 

 

IIAC Report on Silica 

and Connective Tissue 

Diseases  

 

The Industrial Injuries Advisory Council (IIAC) 

has recently published a report, 

concerning occupational exposure to 

crystalline silica and connective tissue 

diseases, namely systemic 

sclerosis/scleroderma, systemic lupus 

erythematosus (SLE) and rheumatoid 

arthritis (RA)
1
.   

Systemic Lupus Erythematosus 

 

SLE is an autoimmune disease which can 

affect almost all of the body organs and 

can have many manifestations.  It can 

cause fatigue, flu-like illness, rashes, hair 

loss, eye problems, mouth ulcers, blood 

clotting and internal organ problems, such 

as kidney disease and brain inflammation. 

Aggressive drug treatment may be taken to 

control SLE, which affects over 30,000 

people in the UK.   

 

Scleroderma/Systemic Sclerosis 

 

Scleroderma is a group of diseases that 

involve the abnormal growth of connective 

tissue.  It can manifest as hard, tight skin, or, 

in systemic sclerosis, may affect blood 

vessels and internal organs. In some cases, 

the muscles of the oesophagus can lose 

normal movement and make swallowing 

difficult.  Other symptoms include fatigue, 

weight loss and swollen painful joints. The 

association of silica exposure with systemic 

sclerosis has become known among case 

reports as ‘Erasmus syndrome’. 

 

Rheumatoid Arthritis 

 

RA is an inflammatory disease, caused by 

the body’s own immune system attacking 

healthy tissue.  The main symptoms are 

pain, swelling and stiffness in the joints, most 

commonly in the wrist and finger joints. 

Other symptoms may affect the whole 

body, such as fatigue, fever and malaise. 

The disease may go through phases, or 

relapse and remission. Alternatively, it can 

be severe all of the time, causing serious 

joint damage and disability. The 

combination of RA and pneumoconiosis (a 

family of lung diseases that includes 

silicosis) is well-recognised clinically as 

‘Caplan’s syndrome’. Patients can develop 

silicosis both before and after developing 

RA. 

 

Background to the 2018 Report 

 

Back in 2005, the Council reviewed a 

suggested link between exposure to 

crystalline silica and kidney disease and 

the 3 connective tissue diseases listed 

above
2
.  The evidence base was limited 

then, but some positive associations were 

still found. The 2018 report therefore 

functions as an update to the 2005 report. 

 

Relationship Between Connective Tissue 

Disease Patients and Silica Exposure? 

 

In its report, the IIAC reviewed research 

published within the last 10 years on a 

potential causal link.   

 

The Council reviewed studies that 

investigated an association between each 

of the connective tissue diseases and silica 

exposure. Most epidemiological studies 

adopted 1 of 2 approaches:  

1. To investigate how the risk of 

disease varies with silica exposure; 

or  

2. To investigate an association 

between silicosis (which arises out 

of exposure to silica) and 

connective tissue disease.   

 

Studies of the 1
st
 type were usually case-

control studies, in which patients with 

connective tissue disease were compared 

with controls, who did not have the disease.  

Studies of the 2
nd

 type often involved 

comparing the prevalence of connective 

tissue disease among silicosis patients with 

the prevalence among people who did not 

have silicosis. 

 

In respect of scleroderma, there were 13 

case-control studies, 5 silicosis patient 

studies and 2 silicosis patient meta-

analyses. 

 

In respect of SLE, there were 5 case-control 

studies and 3 silicosis patient studies.  

 

Researchers found a large cohort study of 

more than 240,900 Swedish construction 

workers, who were hospitalized between 

1997 and 2010. They estimated the 

participants’ exposure to silica and 

recorded diagnoses of connective tissue 

diseases, including sclerosis and SLE.  A 

39% increase in risk of connective tissue 

disease, as a consequence of silica 

exposure, was recorded.   

 

In respect of RA, there were 11 studies in 

silica-exposed workers, 1 review, 1 meta-

http://www.bailii.org/ew/cases/EWCA/Civ/2018/1726.html
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analysis of silica-exposed workers, and 5 

silicosis patient studies. 

 

Other studies into patient antibodies and 

studies of animals support the plausibility of 

a causal relationship between exposure to 

silica and connective tissue disease. 

Though some biological actions of silica in 

the body are understood, the mechanism 

by which silica exposure may induce such 

diseases in humans has not been firmly 

established. There are a priori reasons to 

suspect that silica could promote 

autoimmune disease. 

 

Quality of the Evidential Basis for Association 

 

The Council found that the evidence base 

for an association between occupational 

silica exposure and connective tissue 

disease is deeper than it was 10 years ago. 

Collectively, the studies provide 

reasonable evidence in support of 

causation. In some reports, the risks of 

scleroderma and systemic sclerosis are 

doubled with silica exposure, but other 

reports claim that the risk is less than 

doubled.  There is less supportive evidence 

for an association of SLE and RA with silica, 

although some studies have found a more 

than doubling of risk among workers with 

silica exposure. 

 

In many studies, silica exposure is classed 

as ‘high’, ‘probable’, or given a subjectively 

calculated score, all of which are 

unsuitable measures for addition to the IIDB 

scheme. There was little evidence for an 

increase in risk in any particular 

occupation. 

 

As an alternative to prescription based on 

job title, the Council considered the case 

for prescription in workers with silicosis. 

Estimates of increased risk of connective 

tissue diseases among silicosis patients 

were significant, often more than doubled. 

However, a clinical link between silicosis 

and connective tissue disease may have 

influenced diagnosis rates in some studies. 

Moreover, in studies which selected 

participants from hospital settings, silicosis 

patients would likely have suffered multiple 

serious diseases upon hospitalisation. As 

such, silicosis could have been falsely 

associated with connective tissue disease 

when an alternative condition was the 

genuine cause. 

 

Conclusions 

 

Collectively, the new studies provide 

reasonable evidence in support of an 

occupational hazard; the evidence is 

stronger for systemic sclerosis/scleroderma 

than the other 2 conditions. However, 

addition to the list of prescribed diseases for 

Industrial Injuries Disablement Benefit was 

not possible because of difficulty specifying 

the type of occupational exposure that the 

claimant would need to have experienced. 

The Council also considered prescribing 

the disease specifically in workers who 

have silicosis but was unable to justify this 

because studies on this topic were of 

insufficient quality. Thus, occupational 

exposure to crystalline silica and the 3 

aforementioned tissue disorders was not 

recommended for addition to the list of 

prescribed diseases at this time. 

 

The IIAC drew several conclusions from its 

report: 

 

1. Taking this body of evidence 

overall, there is clear evidence of 

a hazard; crystalline silica is likely 

to be a cause of connective tissue 

disease in some circumstances. 

2. It is not feasible to define a suitable 

exposure schedule based on 

actual exposures or job title(s). 

3. Marked associations have been 

found between silicosis and 

connective tissue diseases, 

although the number of reports is 

small and limitations of the study 

methods limit the scope for 

prescription in the silica-exposed 

workforce. 

4. Acquiring sufficient evidence on 

doubling of risks for diseases that 

are rare is challenging. 

 

 

 

 

Link Between 

Occupational Silica 

Exposure and Systemic 

Sclerosis?  

 

In the above article, we discuss the IIAC 

review on evidence in support of a link 

between occupational exposure to silica 

and connective tissue diseases, including 

systemic sclerosis.   

 

Adding to the evidence base collated in 

the IIAC report, a new study has discovered 

higher levels of silica in the blood of 

systemic sclerosis patients than in control 

patients. 

 

As discussed above, scleroderma is a 

group of diseases causing abnormal 

growth of connective tissue. It is triggered 

by the immune system attacking 

connective tissue under the skin and 

around internal organs.  Systemic sclerosis 

is a type of scleroderma in which blood 

vessels and internal organs are affected, as 

well as the skin. It mainly affects women 

and usually develops in individuals 

between 30 and 50 years of age. Thick, 

tight patches of skin may manifest.  In some 

cases, the muscles of the oesophagus can 

lose normal movement and the patient can 

find it difficult to swallow.  Other symptoms 

include fatigue, weight loss and swollen 

painful joints.  If the heart, lungs or kidneys 

are affected, a range of potentially serious 

problems, such as shortness of breath and 

high blood pressure in the lungs can 

develop
3
. 

 

Scleroderma treatments aim to relieve 

symptoms, prevent the condition from 

worsening, detect and treat complications 

and help patients to maintain use of 

affected body parts. Treatments include 

medication to improve circulation, 

medication to reduce immune system 

activity and slow down progression of the 

disorder, steroid medication for joint and 

muscle problems, moisturisers to keep 

affected skin supple, and medications for 

pain, heartburn and high blood pressure.  

In some severe cases, surgery may be 
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needed to remove hard lumps under the 

skin or to loosen tight muscles. 

 

Researchers took blood samples from 80 

systemic sclerosis patients and 50 controls, 

living in an area where many worksites 

could potentially expose the indigenous 

population to silica
4
.  The participants also 

provided information about environmental 

and occupational exposures.  Exposure to 

silica dust was reported by 55% of patients 

and 11% of controls.  Blood samples of all 

exposed systemic sclerosis patients 

contained silica micro-particles and nano-

particles and blood-silica levels were 

significantly higher in patients than in 

controls, increasing with severity of the 

disease. Further, higher blood-silica levels 

were detected in patients with a history of 

occupational exposure. 

 

This study is, to the researchers’ knowledge, 

the first to find higher levels of silica in the 

blood of systemic sclerosis patients. As 

such, silica exposure may be associated 

with more severe development of systemic 

sclerosis. 

 

Publication of the study has come at the 

same time as the Health and Safety 

Executive (HSE) has called for companies to 

review their health surveillance 

programmes to ensure that they are 

sufficient to detect changes in workers 

exposed to silica.
5
   

 

Dr Steve Forman, principal medical advisor 

at the HSE, recently appeared at the 

Society and Faculty of Occupational 

Medicine’s annual scientific conference. 

He said that workers exposed to crystalline 

silica should regularly undergo both X-ray 

screening and lung function testing – not 

one or the other. In some industries, such as 

construction, lung function testing is 

performed regularly, but X-rays are not.  

Symptoms of silicosis can take a long time 

to develop, and X-rays can detect early 

changes better than lung function testing.  

In the early stages of silicosis, lung function 

may not be affected, but changes may be 

seen on an X-ray. 

 

Study Examines 

Interaction Between 

Solvent Exposure and 

Genetic Predisposition 

to Multiple Sclerosis 

 

A new study has found that people who 

have been exposed to paint, varnish and 

other solvents AND have a genetic 

predisposition to multiple sclerosis (MS) are 

much more likely to develop MS than those 

who experienced solvent exposure OR are 

susceptible due to their genetic makeup.
6
 

 

Multiple sclerosis is an autoimmune 

condition by which the immune system 

mistakenly attacks the brain or spinal cord.  

More specifically, the immune system 

attacks the layer that surrounds the nerves, 

meaning that the nerves underneath can 

be damaged and the messages travelling 

along the nerves can be slowed or 

disrupted.   

 

MS is usually a lifelong condition and is most 

commonly diagnosed in individuals in their 

20s and 30s.  It is estimated that there are 

more than 100,000 MS patients in the UK, 

and women are more likely to be affected 

than men.   

 

In many cases it is possible to treat the 

symptoms, though MS can cause serious 

disability in some cases.  Symptoms vary in 

cases and may include fatigue, difficulty 

walking, vision problems, bladder control 

problems, numbness or tingling in various 

body parts, muscle stiffness and spasms, 

balance and co-ordination problems and 

problems with thinking and learning
7
. 

 

In the recent study, researchers compared 

2,042 MS patients with 2,947 controls, and 

investigated their genetics, smoking habits 

and exposure to organic solvents.   

 

Overall, exposure to organic solvents 

increased the risk of MS.  Having a gene 

variant (known as HLA-DRB1*15) and 

lacking a gene variant (known as HLA-A-

*02) appeared to interact with solvent 

exposure and increase the risk of 

developing MS. This relationship was found 

among those who smoked and those who 

never smoked.   

 

Those who were exposed to solvents were 

50% more likely to develop MS than those 

who were not. However, those who were 

exposed to solvents AND had the HLA-

DRB1*15 gene were approximately 7 times 

more likely to develop MS than the controls.  

The risk was even greater in smokers (30 

times more likely to develop MS than the 

controls). 

 

Lead author, Anna Hedström, stated:  

 

‘These are significant interactions where the 

factors have a much greater effect in 

combination than they do on their own’.
8
   

 

However, a limitation of the study was that 

subjective data collection could have 

biased the results. 
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Feature: 

Limitation Guide: An Update 

 

In this week’s feature, we present our updated Guide – ‘Limitation Law: A Short Guide for Disease Claims’. 

 

This can be accessed here. 

 

Our revised publication breaks down the Limitation Act provisions relevant to personal injury claims. It also advises clients on how they 

might run a limitation defence, with the assistance of an example NIHL claim.  

 

In the Appendices, we provide links to important judgments on limitation law and summarise pertinent case authorities from 2012 to 2018. 

 

 

https://www.bc-legal.co.uk/images/client-knowledge-hub/documents/Limitation%20Law%20Guide%202018%20(July)%20Final.pdf
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to provide 

an update on issues that may be of interest to those 

handling occupational disease claims. Specialist 

legal advice should always be sought in any 

particular case.  
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