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Welcome 

 

Welcome to the 241
st
 edition of BC Disease News.  

 

In this week’s edition, we report on the High Court case of The Commissioner of 

Police of the Metropolis v Brown [2018] EWHC 2046 (Admin). Here, the defendant 

sought to overturn the decision below, which ruled that a claimant can still benefit 

from QOCS protection if the PI element of their claim is ‘inseverable’ from the non-

PI element.  

 

Moreover, in science-based news, we comment on the largest study of brain 

tumours and occupational high-frequency EMF exposure to-date. 

 

In this week’s feature, we analyse another successful de minimis judgment for 

defendants: Nicholls v Osram Ltd & Anor (Newcastle County Court, 2018). We 

review this case in the context of the general position on de minimis, which has 

been uncertain since the case of Dryden and others (Appellants) v Johnson 

Matthey Plc (Respondent) [2018] UKSC 18 was handed down from the Supreme 

Court. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Secondary Asbestos Exposure and Mesothelioma – QOCS and Mixed Claims – 

Part 36 Offers and Pleadings Pending Amendment – FCA Fee Capping Powers – 

Sunscreen, Sun Exposure and Melanoma – Occupational EMFs and Brain Tumours  

– De Minimis and NIHL. 
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‘Landmark’ Scots Law Ruling on ‘Secondary Exposure’ to Asbestos: Gibson v 

Babcock International Ltd [2018] CSOH 78 

 

Last week, the Daily Mail reported on a Scottish jurisdiction claim, brought by the estate of a deceased asbestos victim: Gibson v Babcock 

International Ltd [2018] CSOH 78.
1
 This is the first Scottish claim to rule on ‘secondary exposure’ to asbestos, or more specifically ‘exposure 

to someone in the home of an employee, alleged to have caused mesothelioma in a secondary victim’. 

 

The deceased’s husband handled asbestos in the course of his employment constructing boilers. Throughout the 1960’s and 1970’s, the 

deceased washed her husband’s ‘dust covered’ overalls and was exposed to asbestos fibres. After a long latency period, she developed 

mesothelioma and later died, in 2015.  

 

Gibson appeared, on the facts, to be almost analogous to the case of Maguire v Harland and Wolff plc [2005] EWCA Civ 01, heard in the 

jurisdiction of England and Wales. 

 

At a Court of Session hearing, on 25 July 2018, Lady Carmichael ruled that the deceased’s exposure ‘materially increased’ her risk of 

developing mesothelioma. She further reasoned, at paragraph 167: 

 

‘If the increase in risk were even a small fraction of that described by Mr Howie [counsel for the claimant] (who gave 

a figure of at least forty-fold in each year), I would regard it as material. If the deceased shook out and washed clothes 

visibly contaminated with dust, at least once [per] week, over a period of years, and that dust contained asbestos 

fibres, then it seems to me that, on the balance of probabilities, her risk of developing mesothelioma would be 

materially increased’. 

 

As such, Lady Carmichael awarded £247,000 in damages. 

 

Full text judgment of the Court of Session can be accessed here. 

 

QOCS Protection in Mixed Claims with PI and Non-PI Elements: The 

Commissioner of Police of the Metropolis v Brown [2018] EWHC 2046 (Admin) 

  

In edition 232 of BC Disease News (here), we examined the 1st instance decision of His Honour Judge Luba, in the case of Brown v The 

Commissioner of Police for the Metropolis & Another (2017). This dealt with qualified-one-way costs shifting (QOCS) eligibility amid allegations 

that only part of the claim included damages for personal injuries. This week, judgment was handed down on appeal in The Commissioner 

of Police of the Metropolis v Brown [2018] EWHC 2046 (Admin). 

 

At 1
st
 instance, HHJ Luba did not grant permission for an alternative costs consequence, under CPR 44.16(2)(b). On the contrary, the judge 

found that the 4 separate causes of action, despite not all relating to personal injury, fell within the scope of CPR 44.13(1)(a). 

 

 

http://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2018csoh78.pdf?sfvrsn=0
https://www.bc-legal.co.uk/images/pdf/232-BC-Disease-News-2018-06-01-Edition-232.pdf


 
  PAGE | 4 

 

  

 

 

At paragraphs 18 and 19 of his judgment, HHJ Luba reasoned: 

 

‘If any one of ... [the 4 causes of action] ... does not include a claim for personal injury 

damages, then it might be arguable that the terms of 44.16(2)(b) are met ... however ... on 

a consideration of the pleaded case here, set out in the Statement of Case advanced by 

the Claimant against each of the two Defendants, what is alleged is that the injury has 

followed as a consequence of each of the four matters ...  

 

It is not a case ... in which there has been included a separate claim for some other form 

of damage for loss arising in consequence of that claim alone ...’  

 

On appeal, Mrs Justice Whipple DBE cited 3 cases of direct relevance to Brown: Wagenaar 

v Weekend Travel Ltd [2015] 1 WLR 1968; Jeffreys v Commissioner of the Metropolis [2017] 

EWHC 1505 (QB); and Siddiqui v Chancellor, Masters and Scholars of the University of Oxford 

[2018] EWHC 536 (QB). 

 

Wagenaar v Weekend Travel Ltd [2015] 1 WLR 1968 

 

At paragraph 39 of Wagenaar, Vos J provided insight into the scope of CPR 44.13: 

 

‘It is true ... that the word "proceedings" in CPR r 44.13 is a wide word which could, in theory, 

include the entire umbrella of the litigation in which commercial parties dispute 

responsibility for the payment of personal injury damages. I do not think that would be an 

appropriate construction. Instead, I think the word "proceedings" in CPR r 44.13 was used 

because the QOCS regime is intended to catch claims for damages for personal injuries, 

where other claims are made in addition by the same claimant. There may, for example, 

in the ordinary road traffic claim, be claims for damaged property in addition to the claim 

for personal injury damages, and the draftsman would plainly not have wished to allow 

such additional matters to take the claim outside the QOCS regime’. 

 

Jeffreys v Commissioner of the Metropolis [2017] EWHC 1505 (QB) 

 

Whipple J continued by discussing the case of Jeffreys, in which the claimant brought a 

claim for 4 distinct causes of action: assault, false imprisonment, malicious prosecution and 

misfeasance in public office. The claimant sought damages in respect of personal injuries 

sustained (physical and psychological) and other losses. 

 

In this instance, Morris J found, at 

paragraph 37, that CPR 44.16(2)(b) ‘must 

be interpreted as referring to "proceedings 

which include a claim other than a claim 

for damages for personal injury". He went 

on, at paragraph 44, to consider whether 

‘indivisibility’ between PI and non-PI aspects 

of a claim has the effect on nullifying the 

CPR 44.16(2)(b) exception: 

 

‘... in my judgment, there is no authority for 

the proposition that in order for CPR r 

44.16(2)(b) to apply the personal injury 

claim and the non-personal injury claim 

must be "divisible" ... If the two claims are 

"inextricably" linked or otherwise very 

closely related, then that relationship can 

be reflected in the exercise of discretion (in 

the claimant's favour) which arises once 

CPR r 44.16(2)(b) applies’. 

 

Siddiqui v Chancellor, Masters and Scholars 

of the University of Oxford [2018] EWHC 536 

(QB) 

 

Thirdly, Whipple J commented on the 

relevance of the Siddiqui judgment, which 

followed Morris J, in Jeffreys. Foskett J also 

observed the ‘important objective to ensure 

that the QOCS provisions are not abused by 

simply "dressing up" a non-personal injuries 

claim in the clothes of a personal injuries 

claim to avoid the normal consequences of 

failure in litigation’. 

 

After having considered the case law on 

QOCS and mixed claims, Whipple J noted 

that, if HHJ Luba was correct in stating that 

inseverable claims cannot be caught by 

CPR 44.16(2)(b), then ‘QOCS would have 

automatic application to any proceedings 

which include a personal injury claim, or 

even, on her second alternative, to any 

proceedings related to proceedings in 

which a personal injury claim is advanced 

... It would mean, at its most basic, that 

mixed claims would have automatic 

protection’. Further, he echoed the 

concerns of Foskett J that the claims might 

be dressed up as PI-only claims to obtain 

QOCS protection. 

 

Despite an Equality and Human Rights 

Commission (EHRC) intervention, Whipple J 

allowed the defendant’s appeal. 
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Accordingly, he ordered that the Judge, at 

a hearing fixed for September 2018, will 

have the discretion to permit enforcement 

of the defendant’s costs order, as he 

considers just.  

 

Despite accepting that adverse costs 

orders against claimants pose a risk to 

access to justice, Whipple J maintained 

that construing QOCS as a means to 

promote access to justice would go 

‘beyond the intended purpose’ of costs 

protection. 

 

Following Brown, claimants pursuing mixed 

claims are now at risk of losing QOCS 

protection if the PI element is both 

severable and inseverable from the non-PI 

element. 

 

Full text judgment can be accessed here. 

 

Form and Content of 

Part 36 Offers: Hertel & 

Anor v Saunders & Anor 

[2018] EWCA Civ 1831 

 

Is a Part 36 Offer valid if the Offer relates to 

a ‘proposed amendment’ to the Particulars 

of Claim? This question was answered in the 

recent case of Hertel & Anor v Saunders & 

Anor [2018] EWCA Civ 1831. 

 

At a Case Management Conference 

(CMC), the claimants indicated that they 

wished to serve amended Particulars of 

Claim (POC). The draft amended claim 

form and POC were served on the 

defendants, which did not take issue with 

moving the amendment ‘in front of the 

Court on the next occasion’.  

 

1 month before the impending court 

hearing, the defendants made a ‘Part 36 

Offer’, which was accepted by the 

claimants. 

 

The parties were then in dispute over the 

costs of proceedings.  

 

When the matter came before Morgan J, 

the defendants claimed that their so-called 

Part 36 Offer was not valid, on the basis that the settled claim was not, for the purposes of 

CPR 36.5(1)(d) [formerly CPR 36.2(2)(d)], ‘a claim or part of the claim or an issue which arose 

in the claim ... because the amendment introducing the new claim was a proposal only 

and had never been the subject of a court order, it could not therefore be construed as a 

claim or part of a claim’. 

 

 

 

On appeal at the Court of Appeal, Lord Justice Coulson did not accept the claimants’ 

argument that, because Part 36 Offers can be made pre-commencement of proceedings 

without reference to pleadings, it was therefore unnecessary for CPR 36.5(1)(d) to be 

‘defined too narrowly’ for post-commencement Offers. 

 

He went on to find, at paragraph 31 and 33, that: 

 

‘In civil proceedings, claims/parts/issues can only properly be defined by reference to the 

pleadings. Indeed, that is the principal purpose of pleadings. It would introduce 

unnecessary and unwelcome uncertainty if claims/parts/issues were given a wide definition 

that did not seek to anchor them to the pleadings which the parties have exchanged. 

 

... 

 

Accordingly, like Morgan J, I would construe the words 'claim', 'part of a claim'; and 'issue' 

as referring to pleaded claims, parts of claims or issues, and not other claims or issues 

which may have been intimated in some way but never pleaded’. 

 

As a result, CPR 36.5(1)(d) could not be interpreted to ‘include claims, parts of claims or 

issues which have not been pleaded but which, for example, may have been mentioned 

in correspondence or in an informal conversation between solicitors’. 

 

It was irrelevant that the claimants’ amendment had not been opposed by the defendants 

prior to their Offer. 

 

Accordingly, Coulson LJ upheld the decision of Morgan J; the offer of settlement was not a 

valid Part 36 Offer. Consequently, CPR 36.10(2) [unpreserved in the current version of the 

Civil Procedure Rules: CPR 36.13(2)], which was the enforceable rule on costs 

consequences following Part 36 acceptance in 2015, did not apply. 

 

 

 

Full text judgment can be accessed here. 

http://www.bailii.org/ew/cases/EWHC/Admin/2018/2046.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/1831.html
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FCA Possesses Power to 

Cap Personal Injury 

CMC Fees  

 

In edition 229 of BC Disease News (here), we 

last discussed the Government’s ban on 

cold calling by CMCs without ‘prior 

consent’. This has since been introduced 

through the Financial Guidance and 

Claims Act 2018. 

 

Regulation of claims management 

companies (CMCs) will be transferred from 

the Ministry of Justice’s Claims 

Management Regulator to the Financial 

Conduct Authority (FCA), in April of 2019. 

 

This week, it has been announced that the 

FCA will have the power to cap the fees of 

personal injury CMCs, even though the 

treasury has stated that the Government 

‘does not currently believe there is a need 

for a cap on fees in relation to personal 

injuries’.
2
 

 

Study Finds That 

Sunscreen Use Reduces 

the Risk of Melanoma 

Among Young People 

 

A new study has found that Australians, 

aged between 18 and 40 years, who 

applied sunscreen regularly since 

childhood, were 40% less likely to develop 

melanoma than those who rarely used 

sunscreen.
3
  The study also found reduced 

risk in those who used more sunscreen 

throughout their lifetime than in those who 

rarely used sunscreen.  

 

Melanoma and Occupational Exposure to 

Sunlight  

 

Melanoma is a common and dangerous 

type of skin cancer.  In the UK, it is the 5
th
 

most common cancer, with 13,500 cases 

diagnosed and 2,000 deaths recorded 

each year.  It is widely known to be 

associated with exposure to sunlight, 

particularly sudden intense exposures.
4
 

 

In general, studies and reviews of the 

relationship between melanoma and 

sunlight suggest that intermittent exposure 

to sunlight is associated with an increased 

risk of melanoma, while regular heavy 

exposure, such as outdoor employment, is 

associated with a decreased risk, or no 

change in risk. Some studies have found a 

weak association with total sun exposure, 

but many have found no association with 

total exposure. 

 

Studies in farmers have found an increased 

risk. One study distinguished that younger 

farmers are at increased risk, which 

decreases with age.  Other studies have 

found no increase in risk for outdoor workers 

compared to indoor workers. 

 

In unrelated research, results have 

indicated that head and neck melanomas 

have stronger associations with total sun 

exposure, while trunk melanomas have 

stronger associations with episodes of 

sunburn. These findings are inconsistent with 

more recent studies and reviews, which 

have found no difference in risk at different 

anatomical sites.  In addition, incidence of 

melanoma at different body sites appears 

to differ by sex. Studies have also reported 

that melanomas at different sites present 

different genetic mutations, which suggests 

that there are different mechanisms of 

melanoma development.   

 

The body of evidence associating sunlight 

exposure and melanoma infers that the 

relationship may not be simple. 

 

Preventative Measures 

 

The Royal Mail Group offers wide-brimmed 

hats, long-sleeved tops and long trousers to 

its employees, as protection from the sun. 

The Group does not provide sunscreen, 

because research has shown that offering 

sunscreen can lead to more sun risk-taking 

activity, e.g. relying exclusively on 

sunscreen for protection, choosing not to 

cover up and forgetting to apply sunscreen 

regularly.
5
 

 

The Australian Study  

 

This is the first study to examine the 

association between sunscreen use and 

melanoma risk in people under the age of 

40 years.
6
 

 

The study involved analysis of data from 

603 melanoma patients and 1,088 non-

melanoma patients, who participated in 

the Australian Melanoma Family Study. 

Some of the controls were siblings of the 

patients, and some were unrelated. The 

participants completed questionnaires to 

provide information about their use of 

sunscreen, sun exposure and other factors.   

 

Results showed that the risk of melanoma 

was 40% lower in the top third of childhood 

sunscreen users compared to the bottom 

third.  For overall lifetime users of sunscreen, 

the risk of melanoma was 35% lower in the 

top third than the bottom third.  Further 

analysis suggested that the protective 

effect of sunscreen was stronger in users 

who reported blistering sunburn, received a 

diagnosis of melanoma at a younger age, 

or had ‘some or many’ moles. In addition, 

total lifetime sun exposure was unrelated to 

the risk of melanoma; the risk was the same, 

irrespective of sun exposure levels.  

 

However, when total sun exposure and 

sunscreen use were considered together, 

taking into account the total unprotected 

sun exposure, the risk of melanoma 

increased by 80% in the top third of sun 

exposed participants. The greatest 

increase in risk of melanoma was observed 

in those with lighter skin pigmentation, those 

with ‘some or many’ moles, and those who 

used sunscreen to stay in the sun for longer 

periods of time. 

 

The study also investigated which 

demographic groups were more likely to 

use sunscreen. The researchers found that 

regular users were female, younger, had 

British or Northern European ancestry, 

higher educational levels, lighter skin 

pigmentation and a stronger history of 

blistering sunburn. 

 

This study may be of interest to those who 

employ outdoor workers. Although the 

https://www.bc-legal.co.uk/images/pdf/229-BC-Disease-News-2018-05-04-Edition-229.pdf
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findings relate primarily to the use of 

sunscreen during childhood, there was also 

evidence that persistent sunscreen use 

throughout life can reduce the risk of 

melanoma.  This is in spite of Royal Mail 

Group claims that the provision of 

sunscreen would cause its employees to 

take more risks when exposed to sunlight. 

 

New Study Finds No Link 

Between Occupational 

Exposure to 

Electromagnetic Fields 

and Brain Tumour Risk 

 

A new study has investigated the effects of 

radiofrequency electromagnetic fields (RF-

EMF) and intermediate frequency 

electromagnetic fields (IF-EMF) and found 

no clear association with brain tumours.
7
 

This is the largest study of brain tumours and 

occupational high-frequency EMF 

exposure to-date.
8
 

 

In 2011, the International Agency for 

Research on Cancer (IARC) classified RF-

EMF as ‘possibly carcinogenic to humans’.  

However, evidence in human studies for an 

association between occupational 

exposure to RF-EMF and cancer was 

judged to be inadequate, partly due to 

limitations with exposure assessment. 

 

The new study examined the relationship 

between RF-EMF and IF-EMF and the risk of 

two types of brain tumour, known as glioma 

and meningioma. Approximately 4,000 

brain cancer patients and over 5,000 

controls, who participated in the INTEROCC 

study, were selected. 

 

The participants provided information 

about their work activities. Literature 

documenting exposure from different 

sources was used to estimate cumulative 

exposure to EMFs in the course of 

employment.  Occupational sectors where 

employees are exposed to EMFs include 

work with/near radars or 

telecommunication antennas; medical 

diagnosis and treatment; and work with 

microwave drying ovens. 

Data analysis found no clear evidence for 

a positive association between cumulative 

exposure to RF-EMF or IF-EMF and a risk of 

developing glioma or meningioma.  Most 

relationships that were investigated showed 

no association whatsoever. The largest 

odds ratios were found in those exposed 

within the most recent time window (1-4 

years prior to diagnosis) and in participants 

exposed to the highest 10% of EMF. 

However, neither odds ratio was statistically 

significant. 

 

A limitation of this study was that only 10% 

of study participants were exposed to RF-

EMF and only 1% were exposed to IF-EMF. 

 

The researchers concluded that there was 

no clear association between EMF and 

glioma or meningioma. However, results in 

participants with recent exposure to EMFs 

suggested a potential link with brain tumour 

promotion/progression and should be 

investigated further. 

 

Indeed, lead author of the study, Javier 

Vila, explained: 

 

‘Although we did not find a positive 

association, the fact that we observed 

indication of an increased risk in the group 

with most recent radiofrequency exposure 

deserves further investigation. We also 

need to investigate possible interactions 

with other frequencies, and with 

chemicals’.
9
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Feature: 

De Minimis Post-Dryden: Nicholls v Osram Ltd & Anor (Newcastle County 

Court, 2018) 

 

In this feature article, we consider the current position of de minimis in NIHL claims.  

 

In edition 224 of BC Disease News (here), we reported on the case of Dryden and others (Appellants) v Johnson Matthey Plc (Respondent) 

[2018] UKSC 18, where the Supreme Court created uncertainty over de minimis as a ground of defence. Here, the claimant’s physiological 

changes, namely sensitisation to platinum salts, constituted ‘actionable damage’, despite not being ‘harmful in itself in any relevant sense’.  

 

However, in last week’s edition (here), we reported on the case of Harte v Hawker Siddeley Dynamics Ltd & 2 Ors (Liverpool County Court, 

2018), in which NIHL was considered not to have been ‘sufficient as to be described as significant’ and ‘did not make the Claimant’s ability 

to hear appreciably worse’.  

 

Since then, we have received draft judgment on the case of Nicholls v Osram Ltd & Anor (Newcastle County Court, 2018), where both 

defendants contended a NIHL claim on the basis that incremental changes in hearing threshold were not ‘significant’ such as to make 

the claimant ‘appreciably worse off’. 

 

DRYDEN AT THE UK SUPREME COURT 

 

In the case of Dryden, the claimant developed platinum salt sensitisation, an asymptomatic condition caused by exposure to platinum 

salts. However, sensitised individuals are at risk of allergic reaction upon further exposure to chlorinated platinum salts.  

 

In previously accepted law on de minimis, the House of Lords found that asymptomatic pleural plaques (fibrous thickening of the pleural 

membrane which surrounds the lungs) did not constitute an ‘actionable injury’. The Court in Rothwell v Chemical & Insulating Co Ltd [2008] 

AC 281) reasoned that pleural plaques were ‘symptomless bodily changes with no foreseeable consequences’. In Dryden, the medical 

experts compared platinum salt sensitisation with pleural plaques: 

 

‘i.         Slight further exposure to asbestos will not materially worsen pleural plaques, but slight further exposure 

to platinum salts is likely to increase the degree of sensitisation and may result in asymptomatic sensitisation 

becoming symptomatic; 

 

ii.         Pleural plaques do not, themselves, turn into any other injury attributable to asbestos whereas 

asymptomatic sensitisation may turn into symptomatic sensitisation (allergy); 

 

iii.        The presence of pleural plaques does not prevent a person from engaging in particular types of work 

that would otherwise be open to him or her, asbestos exposure being restricted by law in any event. In contrast, a 

person who has asymptomatic sensitisation to platinum salts is restricted in the work that he or she can do’. 

 

The Supreme Court overruled the 1
st
 instance and Court of Appeal decisions, in favour of the claimant. Even though the 1

st
 instance judge, 

Mr Justice Jay, differentiated between sensitisation (a ‘direct causal pathway’) and pleural plaques (a ‘biological cul-de-sac’), he still 

found that ‘nothing short of actual symptoms could amount to actionable injury’. At paragraphs 47 and 48 of the Supreme Court judgment, 

Lady Justice Black distinguished Rothwell from Dryden and cast doubt on any future success of defending claims (potentially including 

NIHL and HAVS), on de minimis submissions: 

 

‘I would distinguish this case from Rothwell ... As I see it, it is material that the pleural plaques were nothing more 

than a marker of exposure to asbestos dust, being symptomless in themselves and not leading to or contributing 

to any condition which would produce symptoms, even if the sufferer were to be exposed to further asbestos dust. 

Similarly, the sensitisation of the claimants in this case marks that they have already been exposed to platinum 

salts, but unlike the plaques, it constitutes a change to their physiological make-up which means that further 

exposure now carries with it the risk of an allergic reaction, and for that reason they must change their everyday lives 

so as to avoid such exposure. Putting it another way, they have lost part of their capacity to work or, as the claimants 

https://www.bc-legal.co.uk/images/pdf/224-BC-Disease-News-2018-03-23-Edition-224.pdf
https://www.bc-legal.co.uk/images/pdf/240-BC-Disease-News-2018-07-27-Edition-240.pdf
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put it in argument, they have suffered a loss of bodily function by virtue of the physiological change caused by the 

company’s negligence. 

 

As Lord Pearce said in Cartledge (supra para 15), it is a question of fact in each case whether a man has suffered 

material damage by any physical changes in his body. It is a question of fact that must be determined in the light of 

the legal principles applicable to personal injury actions ...’ 

 

HARTE JUDGMENT ON DE MINIMIS IN NIHL 

 

However, last month, judgment was handed down in Harte v Hawker Siddeley Dynamics Ltd & 2 Ors (Liverpool County Court, 2018), in 

which the claimant was unsuccessful at trial against the 3
rd

 defendant employer, which employed him 25 years prior to NIHL attribution. 

 

Consultant ENT surgeons, Arvind Arya (instructed by the claimant) and Philip Jones (instructed by the defendants) observed the better 2015 

audiogram and calculated NIHL at 10.1 dB and 3.3 dB, respectively. Both medical experts also noted a notch at 4 kHz in both ears. 

 

Mr Araya submitted that any loss above 4 dB would be ‘significant’ and therefore actionable. It was claimant counsel’s argument that 

any loss above 6 dB was ‘compensatable’, while Mr Jones asserted that a 3 dB loss was ‘insignificant’ and therefore de minimis. 

 

Mr Jones argued that hearing loss development between attribution and the 1
st
 audiogram was likely to have been substantially ascribed 

to AAHL, given the long lapse between noise exposure and attribution. Unlike Mr Araya, he was of the mind that asymmetry presence was 

an indication that NIHL was ‘less likely’. Nevertheless, Mr Jones conceded: 

 

‘... perhaps it would be equitable to conclude there is a minor NIHL present which he has never noticed and which 

on objective criteria would not be judged as significant’. 

 

Recorder Parrington found in favour of the defendants’ analysis, namely that noise-related hearing loss was de minimis:  

 

Such loss of hearing as can be ascribed to noise exposure was not in my judgment sufficient as to be described as 

significant and such diminution in the Claimant’s hearing as was caused by exposure to noise did not make the 

Claimant’s ability to hear appreciably worse’. 

 

THE LATEST CASE OF NICHOLLS 

 

In Nicholls v Osram Ltd & Anor (Newcastle County Court, 2018), the claimant pursued a claim against 2 defendant employers. It was 

alleged that the claimant had developed hearing loss attributable to excessive noise exposure. The claimant was employed by the 1
st
 

defendant, from 1978 to 1984, and subsequently by the 2
nd

 defendant, from 1987 to 1990.  

 

Limitation was conceded pre-trial. However, breach of duty was contested by the 1
st
 defendant, which did not provide the claimant with 

hearing protection, nor training on the dangers of working in a noisy environment.  

 

During the period of employment at the 1
st
 defendant’s factory, the claimant worked on lightbulb producing machines and packing 

machines, with high pressure pumps. These machines were left running for the duration of his shifts, at an arm’s length. The claimant 

alleged that he had to shout, or raise his voice, to communicate with colleagues stood 4ft from him.  

 

Single joint expert and acoustics engineer, Daniel Saunders, produced a report on the expected noise exposure. He determined that the 

claimant’s Noise Immission Level was between 94 and 104 dB. Moreover, he calculated that the daily noise dose, during the course of 

employment with the 1
st
 defendant, would have been between 87 and 90 dB(A), neither of which were in excess of the 90 dB(A) LEP,d 

requirement under the 1972 Department of Employment document: Code of Practice for Reducing the Exposure of Employed Persons to 

Noise. Mr Saunders concluded that the daily noise exposure levels were ‘likely to have been above 90 dB(A)’. 

 

However, District Judge Morgan found that the engineer’s conclusion was not consistent with the 87 to 90 dB(A) range of values derived 

earlier in his report. As such, the claimant had failed to establish a breach of duty against the 1
st
 defendant and the claim against the 1

st
 

defendant failed.  

 

In any event, the 2
nd

 defendant conceded on breach of duty. As such, the judge went on to consider the issue of de minimis in NIHL. 
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Joint medical statement was given by claimant expert, Mark Yardley, and defendant expert, Andrew Parker, on 12 October 2016. This 

was in relation to a single joint audiogram, taken on 19 July 2014.  

 

Mr Yardley’s Position Pre-Joint Statement 

 

In his initial report, Mr Yardley referred to the CJ Moore Paper on 4 kHz and the importance of hearing thresholds at this frequency, for the 

purpose of perceiving speech: ‘A review of the perceptual effects of hearing loss for frequencies above 3 kHz’. On this basis, he calculated 

NIHL of 13 dB, in the right ear, at 4 kHz. Noting asymmetrical loss, he accepted that the results of the less deafened right ear would be 

more appropriate for calculating losses across a range of frequencies.  

 

Average arithmetic hearing loss in the right ear, across 1, 2 and 3 kHz, was calculated at 8.3 dB, using the conventional Coles Guidelines 

(CLB 2000) method. However, Mr Yardley preferred a hearing loss calculation across 1, 2 and 4 kHz, which was 18.3 dB. His reason for 

doing so was his observation of ‘relatively well preserved hearing in the lower frequencies but a significant loss at 4 kHz bilaterally’.  

 

Using ISO 7029 Table 1, AAHL (Presbycusis) for a 50
th
 percentile 51-year-old male, was extrapolated as 8.3 dB – the same as the initial NIHL 

calculated figure across 1, 2 and 3 kHz. 

 

Mr Parker’s View of Mr Yardley’s Initial Assessment in the Joint Statement 

 

Mr Parker did not accept the Mr Yardley’s reliance on the research of CJ Moore, nor did he accept the AAHL figure of 8.3 dB, suggesting 

an alternative figure of 10.7 dB. 

 

By contrast, he relied on the McShefferty Papers, which we examined in detail in edition 233 of BC Disease News (here) and were 

successfully adduced by Mr Jones in Harte. McShefferty considered that ‘just noticeable’ and ‘just meaningful’ difference of speech in 

background noise was far greater in both hearing-impaired and non-hearing-impaired individuals than initially considered. 

 

Mr Parker offered alternative calculations, using the latest guidance from Professor Lutman, et al: ‘Guidelines for Quantification of Noise 

Induced Hearing Loss in a Medicolegal Context’ (LCB 2015). Applying the LCB ‘short method’ and ‘full method’ across 1, 2 and 3 kHz 

produced binaural hearing losses of 2.2 dB and 3.5 dB, respectively. 

 

Mr Parker found that the degree of hearing loss calculated by applying Professor Lutman’s method was ‘not material’ and would not have 

left the claimant ‘appreciably worse off’. 

 

Joint Statement Consensus of Both Mr Yardley and Mr Parker 

 

In their joint statement, both medical experts were in agreement that the claimant, aged 51, would have suffered ‘some degree’ of AAHL. 

Mr Yardley reconsidered his initially reported NIHL calculations and accepted that the correct calculation would apply Lutman’s ‘full 

method’ across 1, 2 and 3 kHz (3.5 dB NIHL), as per the suggestion of Mr Parker. Mr Yardley extended Mr Lutman’s method to present a 

loss of 6.4 dB across 1, 2 and 4 kHz. He contended that 3.5 dB binaural hearing loss was ‘not a great loss’, neither was it ‘insignificant’. 

 

However, both experts agreed that R1 of the CLB Guidelines was met, namely that there was high frequency, bilateral sensorineural hearing 

loss. Further, a significant notch at 4 kHz was identified bilaterally, satisfying R3(A) of the Guidelines. R2 was also satisfied. 

 

Cross-Examination Post-Joint Statement 

 

Under cross-examination, Mr Yardley accepted that Table 2 of the ‘Guidelines on the Diagnosis of Noise Induced Hearing Loss for 

Medicolegal Purposes’ (CLB 2000) would have been a better way to assess AAHL than Table A1 of the Black Book. He further accepted 

that his calculation of 6.4 dB binaural deafness, across 1, 2 and 4 kHz, was an ‘oversight’.  

 

Across 1, 2 and 3 kHz, the right ear exhibited 3.3 dB of loss, but Mr Yardley accepted that variation ‘from person to person’ would make it 

‘difficult to quantify’ whether the claimant would have been ‘worse off’. Mr Yardley stated that, generally speaking, if losses are greater 

than 5 dB, claimants can be deemed to be ‘worse off’. Equally, if losses are less than 2 dB, claimants cannot. 

 

Mr Parker, when questioned by DJ Morgan about his dismissal of the CJ Moore Paper, reasoned that Moore’s research had in itially been 

presented as a letter and later became a publication. Thus, it was unreliable. 

https://www.bc-legal.co.uk/images/pdf/233-BC-Disease-News-2018-06-08-Edition-233.pdf
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Findings of DJ Morgan 

 

DJ Morgan cited the relevant case authorities, beginning with Lady Justice Black, in Dryden. He also cited Roberts v Prysmian Cables and 

Systems Limited (2015) and Briggs v RHM Frozen Foods Limited (2015). Both of these cases featured in a tabular representation of County 

Court decisions on de minimis in NIHL, which was included in edition 216 of BC Disease News here. In that article, we considered the 

judgment in Evans v Secretary of State for the Department of Energy & Climate Change and JJ Maintenance Limited (2017).  

 

 

 

https://www.bc-legal.co.uk/images/pdf/216-BC-Disease-News-2018-01-26-Edition-216.pdf
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In Evans, the judge preferred the claimant expert’s (Mr Singh) NIHL calculation, taken across 2, 3 and 4 kHz, producing an ‘appreciable’ 

hearing loss of 11.2 dB. The defendant expert’s (Professor Lutman) calculation across 1, 2 and 3 kHz (2.3 dB), in this instance, was 

disregarded. 

 

Nevertheless, the District Judge in Nicholls found that the claim against the 2
nd

 defendant had to fail. The claimant was not ‘appreciably 

worse’ off as a result of his NIHL. 

 

He found the defendants’ expert to be far more persuasive than the claimant’s. Mr Parker was ‘not swayed’ under cross-examination, 

whereas Mr Yardley’s hesitant approach made him a ‘less compelling witness’. The judge hastened to add that his comments were an 

attack on Mr Yardley’s ‘reliability’ and not his ‘credibility’.  

 

At paragraphs 72 to 75, District Judge Morgan reasoned: 

 

‘I find therefore, relying upon evidence of Mr Parker, that the claimant has not established that with the hearing loss 

of 3.3 dB in his right ear at 1, 2 and 3 kHz that makes him appreciably worse off. The evidence of the claimant does 

not assist in this case as he cannot give evidence as to how much worse off he is than if he suffered loss only as a 

result of presbycusis. That is a matter for the experts and ultimately for the court. 

 

In respect of a finding that the court is invited to make that there should be reliance upon the results of hearing loss 

higher frequencies of 1, 2 and 4 kHz I again prefer the evidence of Mr Parker supported by the McShefferty Papers. 

Mr Yardley opines that 4 kHz is an important frequency to discern speech in particular if there is background noise 

(the claimant has in effect noise induced hearing loss of about 13 dB in his better right ear at that frequency relying 

on Professor Moore’s paper). 

 

There is clearly a range of views upon this issue which has been around for many years but the recent and ‘traditional’ 

method of assessing disability is 1, 2 and 3 kHz reinforced in the 2015 Guidelines which both the experts agree in the 

joint statement ‘that a reasonable method of estimating the degree of noise induced hearing loss’ are the methods 

described in those Guidelines. 

 

I am not persuaded upon the evidence before me that it is appropriate to depart from the 2015 Guidelines. Even if I 

were to be wrong in that respect I accept the evidence of Mr Parker again that the claimant does not demonstrate 

that he is appreciably worse off as the change in his hearing at the frequency of 4 kHz is insignificant’.  

 

CONCLUSIONS 

 

The recent NIHL judgments of Harte and Nicholls appear to have diminished fears that the Supreme Court authority of Dryden has ended 

de minimis as a defence in industrial disease claims.  

 

It is also worth recognising several similarities between the judgments of Harte and Nicholls: 

 

 The robustness of medical expert reporting affected the ‘reliability’ of evidence, thereby influencing the success of de minimis 

arguments. 

 A test across 1, 2 and 3 kHz, using Professor Lutman’s ‘full method’, provided the most accurate calculations of NIHL. 

 The Moore Paper on the importance of notches at 4 kHz proved unsuccessful when attempting to escape de minimis – this also 

reduced the likelihood that calculations of NIHL across 1, 2 and 4 kHz would be accepted. 

 The McShefferty Papers on ‘noticeable’ and ‘meaningful’ difference of speech in background noise are gaining traction and 

bolstering de minimis as a defence – claimants must prove how much ‘worse off’ they are, which is ‘difficult’ when NIHL is only a 

couple of decibels. 

 Asymmetrical hearing loss positively impacted upon de minimis arguments; the same can be said for Presbycusis – the better ear 

was the more reliable ear. 



 
  PAGE | 13 

 

 

 

References 

 

1
 Annie Butterworth and Jonathan Brocklebank, ‘Killed by a HUG: Family win £250,000 payout after judge rules their mother died from 

exposure to asbestos while washing husband's overalls and giving him a cuddle after work’ (26 July 2018 Daily Mail) 

<http://www.dailymail.co.uk/news/article-5994115/Mother-died-exposure-asbestos-washing-husbands-overalls-giving-cuddles.html> 

accessed 31 July 2018.  

2
 Nick Hilborne, ‘FCA will have power to cap personal injury CMCs’ fees’ (31 July 2018 Legal Futures) 

<https://www.legalfutures.co.uk/latest-news/fca-will-have-power-to-cap-personal-injury-cmcs-fees> accessed 1 August 2018.  

3
 Watts, C. G. et al. Sunscreen Use and Melanoma Risk Among Young Australian Adults. JAMA Dermatol (2018). 

doi:10.1001/jamadermatol.2018.1774 https://jamanetwork.com/journals/jamadermatology/article-abstract/2687549 (Accessed 30 

July 2018) 

4
 Skin cancer (melanoma). NHS choices. https://www.nhs.uk/conditions/melanoma-skin-cancer/ (Accessed 30 July 2018) 

5
 Royal Mail – Delivering a new sun safety strategy.  IOSH NTTL. https://www.notimetolose.org.uk/about-the-campaign/good-practice-

case-studies/royal-mail-delivering-new-sun-safety-strategy/ (Accessed 12 June 2018) 

6
 Sunscreen reduces melanoma risk by 40 per cent in young people.  Science Daily 19 July 2018. 

https://www.sciencedaily.com/releases/2018/07/180719094432.htm (Accessed 30 July 2018) 

7
 Vila, J. et al. Occupational exposure to high-frequency electromagnetic fields and brain tumor risk in the INTEROCC study: An 

individualized assessment approach. Environment International 119, 353–365 (2018). 

https://www.sciencedirect.com/science/article/pii/S016041201830196X (Accessed 2 August 2018) 

8
 Exposure to high-frequency electromagnetic fields at work not associated with brain tumours.  Science Daily 31 July 2018.  

https://www.sciencedaily.com/releases/2018/07/180731092046.htm (Accessed 2 August 2018) 

9
 Ibid. 

 

http://www.dailymail.co.uk/news/article-5994115/Mother-died-exposure-asbestos-washing-husbands-overalls-giving-cuddles.html
https://www.legalfutures.co.uk/latest-news/fca-will-have-power-to-cap-personal-injury-cmcs-fees
https://doi.org/10.1001/jamadermatol.2018.1774
https://jamanetwork.com/journals/jamadermatology/article-abstract/2687549
https://www.nhs.uk/conditions/melanoma-skin-cancer/
https://www.notimetolose.org.uk/about-the-campaign/good-practice-case-studies/royal-mail-delivering-new-sun-safety-strategy/
https://www.notimetolose.org.uk/about-the-campaign/good-practice-case-studies/royal-mail-delivering-new-sun-safety-strategy/
https://www.sciencedaily.com/releases/2018/07/180719094432.htm
https://www.sciencedirect.com/science/article/pii/S016041201830196X
https://www.sciencedaily.com/releases/2018/07/180731092046.htm


 
  PAGE | 14 

 

 

CONTENTS

 

PAGE 2 

 

Welcome 

 

PAGE 3 

 

Section 33 Limitation Discretion: 

Kimathi & Ors v The Foreign 

And Commonwealth Office 

[2018] EWHC 2066 (QB) 

 

PAGE 4 

 

Causation and Limitation 

Disputed in Chronic Bronchitis 

Group Litigation Claims: 

Pearce & Ors v The Secretary of 

State for Business, Energy And 

Industrial Strategy & Ors [2018] 

EWHC 2009 (QB) 

 

PAGE 6 

 

Cape Disclosure Order Set 

Aside at Court of Appeal: 

Cape Intermediate Holdings 

Ltd v Dring (Asbestos Victims 

Support Group) [2018] EWCA 

Civ 1795 

 

PAGE 8 

 

Extending Time for Service of 

the Claim Form: Viner & Others 

v VW Group & Others [2018] 

EWHC 2006 (QB) 

 

PAGE 9 

 

Structural Cardiac Changes 

Associated with Low-Level Air 

Pollution Exposure 

 

Non-Occupational Exposure to 

Asbestos is the Main Cause of 

Malignant Mesothelioma in 

Women in a Danish Community 

 

PAGE 11 

 

Feature: 

‘Cochlear Migraine’: A Novel 

Diagnosis 

 

 

 

 

 

 

 

Welcome 

 

Welcome to the 242
nd

 edition of BC Disease News.  

 

This week, we report on 2 cases where claimants argued that s.33 discretion 

should be exercised to remove the limitation period for personal injuries, albeit 

with differing success: Kimathi & Ors v The Foreign And Commonwealth Office 

[2018] EWHC 2066 (QB) and Pearce & Ors v The Secretary of State for Business, 

Energy And Industrial Strategy & Ors [2018] EWHC 2009 (QB). 

 

In addition, we discuss the results of a study into a link between diesel fume 

exposure and changes to the structure of the heart. This research may be 

valuable to agriculture, mining, large haulage and transport vehicle businesses. 

 

In this week’s feature article, we look into a new medical phenomenon called 

‘cochlear migraine’, when cochlear dysfunction (hearing loss, tinnitus, sudden 

deafness) and migraines both occur. This diagnosis is borne out of research which 

suggests that those who suffer with migraines are more likely to develop tinnitus 

than those who do not. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Section 33 Discretion – Chronic Bronchitis Causation and Section 33 Discretion – 

Disclosure and Non-Parties – Application for Extension and Service of the Claim 

Form – Heart Structure and Diesel Exposure – Asbestos Exposure and 

Mesothelioma in Women – Cochlear Migraine. 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Section 33 Limitation 

Discretion: Kimathi & 

Ors v The Foreign And 

Commonwealth Office 

[2018] EWHC 2066 (QB) 

 

We last discussed the Kenyan Emergency 

Group Litigation proceedings in edition 232 

(here), in which claimants were 

unsuccessful in arguing that ‘fear’ alone 

could amount to personal injury and 

benefit from s.33 judicial discretion after the 

limitation period had expired. 

 

Recently, in edition 223 (here), we reported 

on the case of Fudge v F .G Minter Limited 

(2018), in which BC Legal were successful in 

defending a pleural thickening/asbestosis 

claim on s.33 of the Limitation Act 1980.  

 

However, last week, judgment was handed 

down in the latest case of Kimathi & Ors v 

The Foreign And Commonwealth Office 

[2018] EWHC 2066 (QB), in which Stewart J 

considered whether to exercise his s.33 

discretion in claims where submissions had 

been narrowed to trespass to the person, 

causing personal injury. Breach of duty had 

not been conceded by the defendant. 

 

The causes of action accrued in the 1950’s 

and 1960’s. The claimants did not 

acknowledge that their date of knowledge 

was any later than the cause of action. 

Claims arising after 4 June 1954 were 

therefore time-barred, subject to s.33 

judicial discretion. Test Claimant 34 (TC34) 

was the first of the test claimants to have his 

case considered, with the ruling having a 

potential impact on 40,000 plus claims. 

 

Generally, it is equitable to allow an action 

to proceed if the claimant shows that their 

prejudice outweighs the prejudice to the 

defendant. Refusing to exercise discretion 

has the ultimate effect of taking away the 

claimant’s chance to establish their claim. 

 

‘Given the nature and seriousness of the 

allegations, and the fact that is Group 

Litigation involving over 40,000 Claimants, 

if there can be a fair trial and it is otherwise equitable to allow the action to proceed, even 

if the amount of recovery in any individual case was very modest, that would not weigh 

against that claim proceeding’. 

 

Stewart J cited the Master of the Rolls’ 13-point summary of principles and authorities 

governing s.33 application, in Chief Constable of Greater Manchester Police v Carroll [2017] 

EWCA Civ 1992. We reported on this case in edition 212 of BC Disease News (here): 

 

 

 

The judge considered each of the s.33(3) factors in turn: 

 

 

 

 

https://www.bc-legal.co.uk/images/pdf/232-BC-Disease-News-2018-06-01-Edition-232.pdf
https://www.bc-legal.co.uk/images/pdf/223-BC-Disease-News-2018-03-16-Edition-223.pdf
https://www.bc-legal.co.uk/images/pdf/212-BC-Disease-News-2017-12-15-Edition-212.pdf
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a) Length and reasons for delay 

 

TC34’s claim was brought approximately 56 

years after limitation expired. This was ‘very 

substantial’. No evidence was given in his 

witness statement explaining the delay and 

‘reasons for delay are not self-proving’. 

However, the judge agreed to take into 

account the claimant’s lack of education 

and sophistication, and lack of access to 

legal advice prior to 1963, when carrying 

out the s.33(1) balancing exercise. 

 

b) Extent to which evidence 

adduced by parties would likely 

be less cogent than if it had been 

adduced within the limitation 

period 

 

The judge found that TC34’s memory would 

have been ‘fresher and therefore more 

reliable’ if the claim had been brought in 

time. TC34’s evidence ‘had been rendered 

significantly less cogent by the delay’. 

Evidencing his claim was now ‘essentially 

impossible’. 

 

c) Conduct of the defendant post-

cause of action 

 

The defendant could not be criticised for its 

conduct post-dating the intimation of the 

claim, in 2012. 

 

d) Disability of the claimant post-

cause of action 

 

There was no evidence of a lack of 

capacity under the Mental Capacity Act 

2005. 

 

e) Prompt and reasonable action 

once the claimant had 

knowledge of attributable injury 

 

TC34 did not act promptly and there was 

no evidence in support of the claimant 

acting reasonably in bringing the claim in 

2014, as he did. 

 

f) Steps taken by the claimant to 

obtain medical, legal or other 

expert advice 

 

The burden was upon TC34 and he failed 

to show evidence about the steps taken 

prior to the involvement of his present 

solicitors. 

 

After considering each factor, he 

conducted a balancing exercise of all the 

relevant circumstances outside of s.33(3). 

 

TC34 failed to show that his prejudice would 

outweigh that of the defendant. The 

defendant had ‘no fair opportunity to 

investigate the core allegations’, 

compromising its ability to defend the claim 

against the test claimant. 

 

Accordingly, Stewart J refused to exercise 

his discretion in TC34’s favour. 

 

 

Full text judgment can be accessed here. 

 

Causation and 

Limitation Disputed in 

Chronic Bronchitis 

Group Litigation Claims: 

Pearce & Ors v The 

Secretary of State for 

Business, Energy And 

Industrial Strategy & Ors 

[2018] EWHC 2009 (QB) 

 

In January 1998, Mr Justice Turner handed 

down judgment in a British Coal Respiratory 

Disease Litigation (BCRDL) case. The claims, 

brought by coal miners against their 

employers, British Coal, were in respect of 

respiratory conditions alleged to have 

been caused by coal dust at work and 8 

lead claims were selected. One of the initial 

issues concerned the production of sputum 

and Chronic Bronchitis (CB) damages. Was 

this part of normal body function? It was 

deemed that sputum production was an 

injury and merited the award of damages 

for CB. This opened the door to a 

considerable number of potential claims, 

including those brought by the claimants in 

Pearce. 

 

6 out of 8 lead claims in the group litigation 

order (GLO) were compromised. The 

remaining claims related to Mr Duck, 68, 

and Mr Nicholls, deceased, both of whom 

alleged that they had developed CB as a 

result of exposure to dust and fumes in the 

course of employment at coke oven works, 

in South Wales. Unlike the case of Kimathi 

(above), the defendants admitted breach 

of duty pre-trial – this may have influenced 

the outcome of the case. 

 

Mr Duck worked at Coedely coke works, 

from 1975 to 1983, and Nantgarw, from 

1983 to 1986. He maintained that he 

developed CB shortly after arriving at 

Coedely, with symptoms improving 

markedly after leaving Nantgarw. Mr 

Nicholls, a lifelong non-smoker, worked at 

Nantgarw from 1968 to 1985. 

 

Mr Nicholls died in 1997, of a particularly 

aggressive form of lung cancer. 

 

The defendants to litigation contended 

both claims, on medical causation, and 

the claim brought by Mr Nicholl’s widow 

was also contended on limitation. 

 

Medical Background  

 

Respiratory pathology experts, Professor 

Britton and Dr Moore-Gillon, gave oral 

evidence at the hearing on behalf of the 

claimants and defendants, respectively. 

 

Both were in unanimous agreement with the 

description of CB, as provided by the 

Medical Research Council (MRC) in 1965, 

involves: 

 

‘... the production of sputum on most days 

for at least three months of the year for at 

least two successive years’. 

 

Excess sputum production is caused by 

inflammation in the bronchi, which can be 

caused by smoking and exposure to dust 

and fumes. Contributing factors have a 

cumulative impact on the severity of 

inflammation. Thus, a smoker with CB will 

http://www.bailii.org/ew/cases/EWHC/QB/2018/2066.html
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usually accept that part of their condition 

will be attributed to smoking. 

 

Mr Duck agreed apportionment of 11.9% of 

alleged CB to dust and fume exposure, 

given his long term smoking history, which 

was responsible for the remaining 88.1%. 

 

To streamline claims in respect of CB, 

experts devised a Claims Handling 

Agreement (CHA) in 1999. In 2002, the 

Medical Reference Panel gave advice on 

medical assessment of claimants who 

would qualify for compensation under the 

claims handling scheme. 

 

The advice on diagnosis of CB ‘stressed that 

positive entries in the medical records’ were 

‘there only to assist’ with reaching a ‘positive 

diagnosis’. However, positive entries were 

not necessary if, ‘taking into account all 

aspects of the case’, it was in the experts’ 

‘clinical judgment’ that the claimant had 

CB while working for the British Coal.  

 

Mr Justice Turner, in Pearce, could ‘see no 

reason in principle why similar guidance 

should not apply to the consideration of 

claims made in respect of coke oven 

workers where the evidential material 

available is the same and a streamlined 

process is to be adopted’. 

 

Consequently, the claimants in Pearce 

argued ‘that the defendant ... failed to pay 

adequate regard to the histories given by 

the claimants and … applied mechanistic 

weight to the medical records ... in any 

event, the records are, if anything, 

supportive of the diagnosis of CB. The 

defendant responds by asserting that the 

entries in the medical records, when 

considered in the round, actually 

contraindicate a diagnosis of CB’.  

 

Medical Causation (Mr Duck) 

 

Looking first, at past claims history of Mr 

Duck, Turner J found that he had ‘shown 

himself able to adapt his complaints, 

chameleon-like, to match the criteria of 

whichever claim he happens to be making 

at any given time’.  

 

In his witness statement, he claimed to have 

coughed up phlegm ‘which was dark in 

colour both when he was at work and when 

he was not’.  

 

In his GP records for April of 1978, reference 

was made to a ‘cough with green sputum’, 

but with no indication of the period of 

suffering. 

 

As such, Turner J was satisfied that Mr Duck 

never suffered from CB and his claim had 

to fail. 

 

Aside from a lack of conclusive medical 

records, at paragraph 39, the judge 

indicated that ‘where a diagnosis of CB is in 

dispute, any claimant may well run the risk 

that the court would draw adverse 

inferences from a failure to call readily 

available and relevant witnesses without 

adequate explanation’.  

 

Limitation as a Preliminary Issue 

 

The defendants submitted that the claim 

brought by Mr Nicholls’ widow, in 2011, 

under the provisions of the Law Reform 

(Miscellaneous Provisions) Act 1934, was 

statute barred by 25 years: 

 

‘The primary limitation periods started to 

run, day by day, over the period between 

1983 and 1985 and expired, also day by 

day, from 1986 until exhausted by 1988’. 

 

Before considering the merits of the 

substantive claim, it was first necessary to 

consider whether judicial discretion could 

lift the limitation bar. As was also the case in 

Kimathi, the 13 advisory points, highlighted 

by the Master of the Rolls in Chief Constable 

of Greater Manchester Police v Carroll 

[2017] EWCA Civ 1992, were adhered to. 

 

Turner J considered each of the s.33(3) 

Limitation Act 1980 factors, such as: 

 

a) Length and reason for delay 

 

‘... the period of delay was very long but 

was not attributable to matters in respect of 

which Mr and Mrs Nicholls should fairly be 

criticised’. The fact that the deceased had 

been successful in bringing a NIHL claim in 

1992 had no effect on the level of initiative 

shown by his wife in pursuing a CB claim. 

 

b) Extent to which evidence 

adduced by parties would likely 

be less cogent than if it had been 

adduced within the limitation 

period 

 

Although the defendant was correct to 

assert that the evidence was likely to be less 

cogent than if Mr Nicholls had been alive 

to give evidence, Turner J deemed that it 

would be‘... a matter of speculation as to 

whether his [Mr Nicholls] hypothetical 

contribution would have enhanced or 

diminished the strength of the defendant's 

case. 

 

Interestingly, the judge also noted that: 

 

‘... the extent of the evidential degradation 

is significantly less than it would have been 

in respect of an acute as opposed to a 

chronic condition’. 

 

e) Prompt and reasonable action once the 

claimant had knowledge of attributable 

injury 

 

Here, the judge was unable to categorise 

the actions of Mrs Nicholls as 

‘unreasonable’ or ‘lacking promptness’, 

after she became aware of her husband’s 

eligibility to bring a CB claim, in 2000. 

 

At paragraph 72, Turner J concluded: 

 

‘Applying the statutory test and with the 

guidance in Carroll firmly in mind, I am 

satisfied that the claimant has discharged 

the burden of showing that her prejudice 

would outweigh that to the defendant if the 

limitation period were not disapplied. In 

particular, I am satisfied, despite some 

evidential deterioration over the years, that 

the passage of time has not significantly 

diminished the defendant's ability to fight 

this claim on either liability or quantum’. 

 

Substantive Claim (Nicholls) 

 

The defendant contended that Mr Nicholls’ 

medical records militated against a 

diagnosis of CB. Dr Moore-Gillon was of the 
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view that the ‘relative paucity of supportive 

medical records’ rendered a diagnosis of 

CB ‘unlikely but not impossible’. 

 

Diagnosis 

 

On diagnosis, the judge found in favour of 

Mrs Nicholls. At paragraph 83, he 

reasoned: 

 

‘I find Mrs Nicholls' evidence credible and 

that the contemporaneous medical 

evidence is not sufficiently contraindicative 

of a diagnosis of CB as to dissuade me from 

the conclusion that it is more likely than not 

that Mr Nicholls suffered from the condition’. 

 

Quantum 

 

Turner J deemed ‘... that the value of Mrs 

Nicholls' claim in respect of the general 

damages to which her husband would, if 

alive, have been entitled related to a 

period of about 19 years of productive 

cough until his death from lung cancer’.  

 

Under Chapter 6(B)(e) of the JC Guidelines 

(14
th
 edition), encompassing ‘bronchitis 

and wheezing not causing serious 

symptoms’, the claimant was awarded 

general damages in the sum of £15,853. 

This took into account contributory 

negligence, arising out of Mr Nicholls’ 

failure to wear a protective Racal helmet.   

 

Full text judgment can be found here. 

 

Cape Disclosure Order 

Set Aside at Court of 

Appeal: Cape 

Intermediate Holdings 

Ltd v Dring (Asbestos 

Victims Support Group) 

[2018] EWCA Civ 1795 

 

In edition 238 of BC Disease News (here), we 

reported that judgment had been reserved 

in the Cape disclosure appeal. 

 

Last week, the Court of Appeal handed down judgment in Cape Intermediate Holdings Ltd 

v Dring (Asbestos Victims Support Group) [2018] EWCA Civ 1795. 

 

At the High Court, the claimant made a successful application, under CPR 5.4C, on behalf 

of the Asbestos Victims Support Groups Forum (AVSGF), a ‘non-party’. The application sought 

disclosure of court bundle documents in product liability proceedings involving Cape, which 

settled prior to judgment. Master McCloud reasoned that it was in the ‘public interest’ to 

allow the documents to remain disclosable. 

 

The defendant appealed the Order on the following grounds: 

 

‘(1) The Master failed correctly to identify which documents the court had power to permit a 

non-party to copy having regard to CPR 5.4C and the limited nature of the court's inherent 

jurisdiction in this regard ... The court had no jurisdiction to make the order that the Master 

made under CPR 5.4C.  

 

(2) ... the Master applied the wrong discretionary test when determining whether AVSGF 

should be permitted to access them [documents] ...  

 

(3) ... AVSGF failed to meet the requisite test, whether it be "strong grounds in the interests of 

justice" or merely a "legitimate interest" ... 

 

(4) ... the Order made no provision to address the extraordinary and unprecedented volume 

of material to which she granted access’. 

 

Ground 1 – The Extent of the Court’s Jurisdiction 

 

At 1
st
 instance, the Master found that all documents filed with the court, including ‘trial 

bundles and documents, such as skeleton arguments and transcripts’, were within the court’s 

jurisdiction and formed part of the Order for disclosure. 

 

The defendant contended that no documents filed with the court (e.g. trial bundles), other 

than statements of case, were to be regarded as ‘records of the court’, for the purpose of 

CPR 5.4C. ‘Records of the court’ is not a defined term in the CPR. 

 

So, what constituted a ‘record of the court’? 

 

The claimant supported the Master’s original Order (including the ‘filed’ trial bundle), or 

alternatively, argued that the Master had power to make her Order under the court’s inherent 

jurisdiction. 

 

 

http://www.bailii.org/ew/cases/EWHC/QB/2018/2009.html
https://www.bc-legal.co.uk/images/pdf/238-BC-Disease-News-2018-07-13-Edition-238.pdf
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At paragraphs 54 and 55, Hamblen LJ ruled 

on the scope of the court’s jurisdiction, 

under CPR 5.4C, with respect to Master 

McCloud’s original Order: 

 

‘The Order made in this case was of 

unprecedented scope and went far 

beyond the relatively narrow confines of 

CPR 5.4C(2). For the avoidance of doubt, I 

consider that it should be made clear that 

the "records of the court" for the purpose of 

that rule do not generally include:  

 

(1) The trial bundles. 

(2) The trial witness statements. 

(3) The trial expert reports. 

(4) The trial skeleton arguments or opening 

or closing notes or submissions. 

(5) The trial transcripts. 

 

It follows that the one category of the 

documents listed in the Order to which 

AVSGF is entitled are "Statements of case to 

include requests for further information and 

answers if contained in the bundles relied 

on at trial." Statements of case may be 

obtained without permission under CPR 

5.4C(1)(a) and under CPR 2.3(1) "statement 

of case" includes particulars of claim, 

defence and reply and any further 

information provided’. 

 

What then, of the court’s ‘inherent 

jurisdiction’ to provide access to 

documents? 

 

Here, Hamblen LJ summarised the current 

position on ‘inherent jurisdiction’, based on 

authorities, at paragraph 112:  

 

‘(1) There is no inherent jurisdiction to allow 

non-parties inspection of: 

(i) trial bundles; 

(ii) documents which have referred to in 

skeleton arguments/written submissions, 

witness statements, experts' reports or in 

open court simply on the basis that they 

have been so referred to. 

(2) There is inherent jurisdiction to allow non-

parties inspection of: 

(i) Witness statements of witnesses, including 

experts, whose evidence stands as 

evidence in chief and which would have 

been available for inspection during the 

course of the trial under CPR 32.13.  

(ii) Documents in relation to which 

confidentiality has been lost under CPR 

31.22 and which are read out in open 

court; which the judge is invited to read in 

open court; which the judge is specifically 

invited to read outside court, or which it is 

clear or stated that the judge has read.  

(iii) Skeleton arguments/written submissions 

or similar advocate's documents read by 

the court provided that there is an effective 

public hearing in which the documents are 

deployed. 

(iv) Any specific document or documents 

which it is necessary for a non-party to 

inspect in order to meet the principle of 

open justice’. 

 

Hence, he concluded, at paragraph 114: 

 

‘In the light of my conclusion on inherent 

jurisdiction it follows that the Master had no 

jurisdiction to allow inspection of a number 

of the categories of documents identified in 

the Order. The documents for which it is 

likely that there was jurisdiction are the 

witness statements (but not exhibits), expert 

reports and written submissions and 

skeleton arguments. It may also be that 

there is jurisdiction to allow inspection of a 

number of the documents relied on at trial, 

but not on the generalised basis set out in 

the Order’.  

 

Ground 2 – Exercising the Court’s Discretion, 

Under CPR 5.4C(2) 

 

The defendant argued in favour of the 

approach taken by Moore-Bick J in Dian 

AO v Davis Frankel & Mead [2005], who 

considered that ‘anyone with a legitimate 

interest ought generally to be given 

permission for inspection’, in accordance 

with the principle of ‘open justice’. By this 

interpretation, documents that only relate 

to settled cases, as was the case in Cape, 

would not be covered by the principle, ‘for 

the simple reason that if no judgment is 

delivered there is no need, nor is it possible, 

to supervise the judicial process’. What is 

relevant is not that documents are read by 

the court, but that they are read as part of 

the process of making an actual judicial 

decision. 

 

However, Hamblen LJ did not believe that 

the open justice principle should be 

construed ‘narrowly’. 

 

He rejected the 2
nd

 ground of appeal, and 

leaned ‘in favour of granting permission 

under 5.4C(2) where the principle of open 

justice is engaged and the applicant has a 

legitimate interest in inspecting the 

identified documents or class of document. 

Conversely, where the open justice 

principle is not engaged, the court is 

unlikely to grant permission unless there are 

strong grounds for thinking that it is 

necessary in the interests of justice to do so’. 

 

The judge went on to conclude, at 

paragraph 130: 

 

‘As to CIH's appeal on this ground, in 

relation to all documents in respect of 

which I have found there to be jurisdiction 

[at paragraph 112] I reject the contention 

that the open justice principle is not 

engaged, and in particular that it is not so 

engaged because there was a settlement’.  

 

Settlement does not preclude the 

engagement of ‘open justice’, nor 

‘legitimate interest’. 

 

Ground 3 – The ‘Legitimate Interest’ Test  

 

The defendant submitted that the Master 

was wrong to assume that ‘because the 

AVSGF was pursuing "legitimate" (i.e. lawful) 

activities it could therefore show a 

"legitimate interest" in obtaining the 

documents on the application’. 

 

However, Hamblen LJ found that the 3
rd

 

ground was not open to challenge on 

appeal, as AVSGF had a genuine 

‘legitimate interest’. Adopting the reasoning 

of the Master in the decision below, AVSGF’s 

interest was of a ‘public nature’ and its 

involvement in ‘lobbying and promoting 

asbestos knowledge and safety’ as a 

‘pressure group’ allowed it to qualify as 

providing a ‘legitimate interest’.  

 

As such, in relation to the documents which 

fell within Master McCloud’s jurisdiction, at 

paragraph 112, the challenge on the 3
rd

 

ground failed. 
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Ground 4 – The Nature of the Master’s Order 

 

Sir Brian Leveson commented on a ‘number 

of highly unsatisfactory features of the 

process adopted by the Master in relation 

to the handing down of her judgment and 

the making of an order at that hearing’. He 

suggested that steps should be taken to 

prevent these features reoccurring, whether 

by Practice Direction of Practice Note.  

 

Conclusion 

 

Hamblen LJ, with Newey LJ and Sir Brian 

Leveson in agreement, allowed the 

defendant’s appeal on the 1
st
 ground and 

set aside the Order of Master McCloud on 

jurisdictional grounds. However, since there 

was jurisdiction to inspect certain 

categories of requested documents [at 

paragraph 112], the judge expected the 

parties to agree a new Order for disclosure 

evincing this. 

 

Full text judgment can be accessed here. 

 

Extending Time for 

Service of the Claim 

Form: Viner & Others v 

VW Group & Others 

[2018] EWHC 2006 (QB) 

 

On 25 January 2016, the Claim Form was 

issued against the 1
st
 defendant in the case 

of Viner & Others v VW Group & Others 

[2018] EWHC 2006 (QB). On 5 subsequent 

occasions, the defendant agreed to 

extensions of time for service of the claim 

form against the 1
st
 defendant, pursuant to 

CPR 7.6(2). As part of a group litigation 

application, a further extension was also 

granted to 26 April 2018. This case 

concerned the application hearing for 

another extension for service, dated 26 

April 2018. Prior to the making of this 

application, the claimants refused a 7-day 

extension with an assertion that service 

would be effected ‘within the service 

deadline’. 

 

 

 

Ordinarily, CPR 7.5 prescribes that the Claim Form must be served on the defendant ‘before 

12.00 midnight on the calendar day four months after the date of issue of the claim form’. 

Applications for extensions, made under CPR 7.6(2), are determined by application of the 

overriding objective. According to Hashtroodi v Hancock [2004] EWCA Civ 652, ‘good 

reason’ is no longer a prerequisite, but will still affect the likelihood that an extension is 

granted: 

 

‘... there are reasons internal to CPR 7.6 itself which show that it was not intended to impose 

any threshold condition on the right to apply for an extension of time under CPR 7.6(2) ... it 

cannot have been intended that CPR 7.6(2) should be construed as being subject to a 

condition that a "good reason" must be shown for failure to serve within the specified period, 

or indeed subject to any implied condition’.  

 

The claimants maintained that there was ‘good reason’ not to serve the Claim Form and 

that, although service was possible, the decision not to serve was ‘deliberate’. Following a 

failure to serve the Claim Form on the 1
st
 defendant within the validity period, was the court 

able to distinguish between a ‘deliberate’ decision not to serve and an ‘incompetent’ 

decision, or ‘disregard for promptness’. 

 

‘Good Reason’ Not to Serve the Claim Form? 

 

Senior Master Fontaine found that there was no good reason not to serve the Claim Form 

within its period of validly, as the Claim Form could have been served within this period.  

 

He described the claimants’ reasoning for not serving on the 1
st
 defendant as ‘simply not 

credible’. He distinguished the case from authorities such as Collier v Williams [2006] EWCA 

Civ 20 and Hoddinott v Persimon Homes (Wessex) Ltd [2007] EWCA Civ 120, where solicitors 

were ‘waiting for developments’.  

 

Here, the decision not to serve was ‘deliberate’, ‘without good reason’, ‘seriously misjudged’ 

and ‘incompetent’, given the ‘well-known line of authorities’ to civil practitioners. In making 

a conscious decision not to serve, this put at risk ‘the ability to continue the Claimants’ 

claims’. 

 

‘Exercise Discretion’ to Grant the Extension? 

 

The Senior Master stated that, given the lack of credibility demonstrated in failing to serve 

the Claim Form, persuading the court to exercise discretion in the claimants’ favour would 

be a ‘substantial hurdle’. He cited Dyson LJ, at paragraphs 35 and 36 of Hashtroodi, when 

he reasoned that the case was one: 

http://www.bailii.org/ew/cases/EWCA/Civ/2018/1795.html
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‘... where there is no reason for the failure to 

serve other than the incompetence of the 

claimant’s legal representatives. Although 

this is not an absolute bar, it is a powerful 

reason for refusing to grant an extension of 

time. 

 

The absence of any explanation for the 

failure to serve is, on the facts of this case, 

decisive’. 

 

Dyson LJ maintained this approach, ruling, 

at paragraph 131 of Collier: 

 

‘If, as in the present case, there is no reason 

to justify the failure to serve the claim form 

in time, it should not normally be necessary 

to go further’. 

 

‘Exceptional circumstances’ must be 

highlighted by claimants seeking the 

exercise of discretion in their favour, but the 

reasons given by the claimant did not 

constitute ‘exceptional circumstances’. 

 

In applying the overriding objective, it was 

appropriate to refuse the claimants’ 

request for an extension. 

 

Limitation Consideration? 

 

In Hoddinott, limitation had not expired. This 

was identified as a key factor for allowing 

extensions when they were sought by 

claimants. In Viner, limitation was also not in 

dispute. However, the Senior Master was not 

persuaded to apply the overriding 

objective and grant an extension, as the 

factors in favour of refusing to grant relief 

were ‘overwhelming’. 

 

Full text judgment can be accessed here. 

 

 

 

 

 

 

 

Non-Occupational 

Exposure to Asbestos is 

the Main Cause of 

Malignant 

Mesothelioma in 

Women in a Danish 

Community 

 

A new study has found that non-

occupational exposure to asbestos was the 

main cause of malignant mesothelioma, in 

the female population of North Jutland, 

Denmark, and may account for up to 66% 

of cases among women.
1
 

 

The researchers analysed cell samples of 

women diagnosed with malignant 

mesothelioma, between 1974 and 2015, 

from a hospital in Denmark. The North 

Jutland region has a history of asbestos use 

in a major cement product factory and a 

large shipyard.  

 

Asbestos exposure was classified by type: 

 ‘occupational’, for those who 

worked with asbestos; 

 ‘domestic’, for those who shared a 

residence with an asbestos worker; 

 ‘environmental’, defined as living 

or working within 10 km of either 

the factory or the shipyard; or  

 ‘unknown’, where no source of 

asbestos exposure could be 

identified.   

 

The number of cases of malignant 

mesothelioma was determined, and the 

overall relative risk among women was 

calculated.        

 

Among 91 women diagnosed with 

mesothelioma, exposure type was as 

follows: 

 ‘occupational’ – 9% of cases; 

 ‘domestic’ – 10% of cases;  

 ‘environmental’ – 22% of cases; 

 ‘domestic’ and ‘environmental’ in 

combination – 34% of cases; and  

 ‘unknown’ – 25% of cases.   

 

One year of ‘environmental’ exposure was 

significant for an association with malignant 

mesothelioma. Women with ‘secondary 

exposure’ to asbestos tended to develop 

pleural mesothelioma and women with 

‘occupational’ exposure tended to 

develop peritoneal mesothelioma, but no 

definitive conclusions could be drawn in 

respect of this association.  Overall, the 

median time since first asbestos exposure 

was 61.5 years, with a range of 11 to 95 

years.   

 

In a ‘hotspot’ of parishes surrounding the 

asbestos-consuming industries in Aalborg, 

the maximum relative risk of developing 

mesothelioma was found the parish where 

the cement products factory was located.  

 

A limitation of this study is that there was 

limited (or no) data on the occupational 

history of some study participants and 

relatives prior to 1964.  What is more, not all 

residence and address details were 

complete. The effect of this could be that 

some of the cases classified as being 

caused by ‘environmental’ exposure could 

have been due in part, or in full, to 

‘occupational’ or ‘domestic’ exposure. 

There could also have been 

undocumented asbestos exposure arising 

out of damaged asbestos materials in 

buildings, for example. 

 

Nevertheless, this study adds to the 

evidence that ‘environmental’ exposure 

alone is sufficient to increase the risk of 

mesothelioma. It also adds to evidence 

which suggests that some cases of 

mesothelioma do not appear to be 

associated with asbestos exposure.  

 

Structural Cardiac 

Changes Associated 

with Low-Level Air 

Pollution Exposure 

 

A new British study has found that even low 

levels of air pollution can cause serious 

structural changes to occur in the heart.
1
 

 

https://www.judiciary.uk/wp-content/uploads/2018/07/viner-v-vwuk.pdf
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Of the 3,920 participants recruited, none had heart disease when the study began. 

Measuring exposure to ambient air pollutants, researchers estimated figures using Land Use 

Regression models (developed by the ESCAPE project, a European project designed to 

estimate air pollution due to particular air contaminants) for the participants’ home 

addresses, between 2005 and 2010. The participants’ hearts were studied using magnetic 

resonance imaging (MRI).   

 

The researchers found that both particulate matter, with diameter of less than 2.5 m (PM2.5), 

and nitrogen dioxide were associated with changes in the left and right ventricles of the 

heart.  PM2.5 and nitrogen dioxide are both emitted by diesel engines. 

 

Further, there was a clear association between living near busy roads and the development 

of larger ventricles.   

 

The right and left ventricles are chambers of the heart responsible for pumping de-

oxygenated blood to the lungs and oxygenated blood to the rest of the body, respectively. 

Ventricles can be enlarged by high blood pressure, which causes the heart to have to work 

harder.  As a result, having enlarged ventricles is seen as a precursor to heart disease.  

 

Figure: Fairview
1
 

 

 

 

The researchers also found that increased exposure to pollutants was associated with more 

significant changes to the structure of the heart.  For every additional 10 micrograms of 

PM2.5 per cubic metre of air and for every additional 10 parts per billion of nitrogen dioxide, 

the heart enlarged by 1.28% and 1.7%, respectively.   

 

However, there was no association between larger airborne particles and heart structure.  

 

It is worth noting that concentrations of PM2.5 exposure fell well within the UK guidelines, 

stipulating 25 micrograms per cubic metre, and were closer to the World Health 

Organisation guidelines of 10 micrograms per cubic metre.  The median concentration of 

PM2.5 to which participants were exposed was 9.9 micrograms per cubic metre. 

 

Professor Jeremy Pearson, Associate 

Medical Director at the British Heart 

Foundation, stated: 

 

‘We can’t expect people to move home to 

avoid air pollution – Government and 

public bodies must be acting right now to 

make all areas safe and protect the 

population from these harms. 

What is particularly worrying is that the 

levels of air pollution, particularly PM2.5, at 

which this study saw people with heart 

remodeling are not even deemed 

particularly high by the UK Government – 

this is why we are calling for the WHO 

guidelines to be adopted’.
1
 

 

Exposure to diesel exhaust fumes is 

associated with a range of health effects, 

including: 

 lung cancer;  

 bladder cancer;  

 other cancers;  

 asthma and respiratory disorders;  

 reproductive disorders; and 

 amyotrophic lateral sclerosis.   

 

This latest study, despite not demonstrating 

a causal relationship, offers some evidence 

that diesel exhaust exposure may also have 

detrimental effects on heart health. Even 

though this study considered residential 

exposure to air pollution, the results may 

also be consistent with exposed workers in 

agriculture, mining, large haulage and 

transport vehicle industries. 
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Feature:  

‘Cochlear Migraine’: A Novel Diagnosis 

 

A new study has found that those who experience migraines are more likely to develop tinnitus than those who do not
1
.  The researchers 

report that these findings support the newly-proposed concept of ‘cochlear migraine’. A commentary article, reporting on the study, helps 

to place these findings in context
1
. 

 

The existence of a distinct disorder, known as ‘cochlear migraine’, could be suggestive of an alternative cause of hearing loss to, for 

example, noise exposure. 

 

Researchers propose a diagnosis of ‘cochlear migraine’ when cochlear dysfunction (hearing loss, tinnitus, sudden deafness) and migraine 

both occur at the same time.   

 

This disorder is distinct from vestibular migraine or Meniere’s disease, because there is no dizziness or vertigo involved. It is therefore 

important to consider the relationship between migraine and dizziness. Episodic dizziness is highly prevalent and it is symptom of both 

vestibular migraine and Meniere’s disease.   

 

In this feature article, we provide an outline of migraine, vestibular migraine and Meniere’s disease, as ‘cochlear migraine’ diagnosis is 

based on both vestibular migraine and Meniere’s being ruled out. We go on to introduce the concept of ‘cochlear migraine’ and discuss 

the findings of the new study. 

 

What Are Migraines? 

 

Migraine is a condition of altered sensory perception
1
, not a synonym for headache. Although most common types of migraine involve a 

headache, many do not.   

 

A common, or classical migraine, often presents itself as a moderate to severe headache felt on one side of the head.  The headache 

can often be accompanied by symptoms such as nausea, vomiting, and increased sensitivity to light and sound.  Migraines usually begin 

in early adulthood and are common.  According to the NHS, approximately 1 in 5 women (20%) and 1 in 15 men (7%) are affected
1
. 

 

Types of migraine, include: 

 Migraine with aura:  there are specific warning signs just before the migraine begins, e.g. seeing flashing lights; 

 Migraine without aura:  the migraine occurs without specific warning signs.  This is the most common type; 

 Migraine aura without headache, or silent migraine: an aura, or other migraine symptoms, are experienced, but without any 

headache. 

 

As such, headache is a symptom of migraine, but not all patients with migraines have headaches. 

 

The exact cause of migraine is unknown, though it is thought to be due to temporary changes in the chemicals, nerves and blood vessels 

in the brain.  In the past, it was thought that migraine was mainly due to changes in blood vessels in the brain, but emerging evidence 

suggests that migraine is caused by nerve cell changes. It is not clear what causes these changes, but it is possible that some people 

have a genetic predisposition to migraines. 

 

In some cases, migraine attacks may be triggered by certain foods or drinks, stress, tiredness, menstruation, and a range of other factors.  

The NHS website lists shift work as a physical trigger for migraine
1
. 

 

Vestibular Migraine 

 

Vestibular migraine and Meniere’s disease are two disorders which may result in individuals experiencing vertigo. 

 

The link between migraine and vertigo has been recognized since the 19
th
 century.  In the past 30 years, the diagnosis of vestibular 

migraine, a disorder in which the patient experiences both migraine and vertigo, has arisen. 
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Vestibular migraine is typically associated with nausea, vomiting, sweating, flushing, diarrhoea and visual changes, such as blurring, 

flashing lights and difficulty when focusing.  Patients may also have difficulty concentrating, face heightened sensitivity to light and sound, 

and suffer with fatigue
1
. 

 

A vestibular migraine patient experiences recurrent vestibular symptoms, such as balance disorders, a spinning sensation (vertigo), and 

migraines, generally at the same time. As a result, other causes of the vestibular symptoms are usually excluded. 

 

The criteria for vestibular migraine is at least 5 episodes of moderate to severe ‘vestibular symptoms’, lasting from 5 minutes to 72 hours, a 

current or previous history of migraines (with or without aura), and one or more migraine features (migraine-like headache, heat/light 

sensitivity, aura) experienced during most of the vestibular episodes
1
.   

 

‘Vestibular symptoms’ that qualify for the diagnosis of vestibular migraine include spontaneous vertigo (perception of either a person or 

surroundings spinning, with no external cause), vertigo that occurs after moving the head, vertigo triggered by moving visual stimulus, and 

dizziness and nausea caused by motion of the head. 

 

Meniere’s Disease 

 

Meniere’s disease is a condition of the inner ear that causes sudden attacks of: 

 Vertigo – feeling of spinning 

 Tinnitus 

 Feeling of pressure or fullness in the ear – aural fullness 

 Hearing loss 

 

Meniere’s patients may also experience nausea or vomiting. Symptoms typically happen all at the same time, and an episode can last 

for several minutes or hours.  It can take more than 1 day for symptoms to completely disappear.  Usually 1 one ear is affected, but over 

time the condition may develop in both ears.  An attack of hearing loss without vertigo is uncommon.  Attacks can occur in clusters or 

several times within the same week, but may also be separated by weeks, months or years
1
.  The NHS website lists migraine among the 

factors thought to increase the risk of Meniere’s disease
1
.  As the disease progresses, hearing levels may fluctuate, but not return to normal, 

and may eventually remain below a 60 dB hearing level
1
. 

 

Meniere’s is often used synonymously with endolymphatic hydrops.  Endolymphatic hydrops is a disorder of the vestibular system, which is 

the body system responsible for balance and spatial orientation.  Endolymphatic hydrops is thought to result from abnormal fluctuations 

in endolymph fluid, which fills the hearing and balance structures of the inner ear.  All Meniere’s patients have endolymphat ic hydrops, 

but it is possible to be diagnosed with endolymphatic hydrops without having Meniere’s
1
. 

 

It was previously believed that migraine activity would be unlikely to produce cochlear symptoms, such as hearing loss and tinnitus.  The 

presence of sensorineural hearing loss has been suggested to be the main difference between those with Meniere’s and those with 

vestibular migraine; it was assumed that those with Meniere’s would have hearing loss and those with vestibular migraines would not.  

However, there is a growing body of evidence, to which this new study adds, of association and causal relationship between migraine 

and development of cochlear symptoms. 

 

‘Cochlear Migraine’ 

 

A novel diagnosis of ‘cochlear migraine’ is proposed by the authors of a new study
1
.  The researchers arrived at this diagnosis by 

considering patients who experienced long-term, one-sided fluctuating hearing loss, aural fullness and tinnitus, but who never developed 

vertigo or only experienced mild dizziness. Patients of this description did not meet the criteria for vestibular migraine, but reported 

migraine-related symptoms and family history of migraine.  Some patients may have been diagnosed with Meniere’s. The researchers 

coined the term ‘cochlear migraine’ to describe these patients. 

 

The main criteria for ‘cochlear migraine’ includes recurrent one-sided sensorineural hearing loss and a feeling of aural fullness in the 

affected ear, without vertigo, that fails to meet the criteria for vestibular migraine and Meniere’s disease (both of which include the 

presence of vertigo).  Other minor clinical features include aura before hearing loss, accompanying tinnitus, family history of migraine, 

migraine headaches, chronic headaches or neck stiffness on the side of the hearing loss, sensitivity to light or sound, motion sickness and 

sensitivity to atmospheric pressure changes. If vertigo develops, patients may be diagnosed, instead, with vestibular migraine or Meniere’s. 
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‘Cochlear migraine’ differs from cochlear Meniere’s disease in two ways, according to the researchers.  Firstly, cochlear Meniere’s disease 

is characterized by long-term, progressive worsening of hearing loss without any recovery, and is not associated with any migraine-related 

clinical symptoms or history.  Secondly, the mechanisms of the disorders are different.  The proposed mechanism for cochlear Meniere’s 

disease is endolymphatic hydrops, affecting the cochlea, whereas ‘cochlear migraine’ is suggested to be the effect of migraine-related 

vascular spasm, or neurogenic inflammation. 

 

It is suggested that ‘cochlear migraine’ may initially manifest (or be diagnosed as) sudden deafness, due to sudden onset of hearing loss.  

The researchers suggest that if a sudden deafness patient later develops atypical changes in hearing, such as fluctuation or deterioration, 

a diagnosis of ‘cochlear migraine’ should be considered.  They also opine that ‘cochlear migraine’ may develop into Meniere’s if and 

when vertigo develops. 

 

The researchers emphasise that a diagnosis of ‘cochlear migraine’ is a proposed theoretical concept, based only on clinical experience 

(rather than on evidence for a physiological mechanism). 

 

Background and Study Aims 

 

The aim of the study was to investigate the risk of cochlear disorders (tinnitus, sensorineural hearing impairment and/or sudden deafness) 

in patients with a history of migraines.  Although it was not explicitly stated, another aim of the study was to find evidence for or against 

the ‘cochlear migraine’ theory.  In the introduction to the study, the authors emphasise that while headaches are a symptom of migraine, 

not all migraines cause headaches. 

 

Design of the Study 

 

Claims data from the Taiwan Longitudinal Health Insurance Database was used to identify patients who were diagnosed with migraine 

between 1 January 1996 and 31 December 2012.  Initially, 996,333 patients, who received a diagnosis of migraine, were identified.  These 

were narrowed down to those who received a diagnosis twice within 3 months, without pre-existing diseases, leaving a total of 1,056 

patients as the sample to be studied.  A total of 4,224 control patients were also identified from the database and matched to the cases.  

Incidence rates of tinnitus, sensorineural hearing loss and sudden deafness were compared between the 2 groups. 

 

Results of the Study 

 

The researchers found that, depending on the type of analysis used, migraine patients were between 2.5 and 3 times as likely as non-

migraine patients to experience cochlear disorders.  These findings were statistically significant, meaning that, irrespective of error risk, the 

migraine group were always at higher risk of developing cochlear disorders than the non-migraine group.  Among the migraine patients, 

the incidence rate of cochlear disorders was 81.4 per million people per year, and among the non-migraine patients, the incidence rate 

was 29.4 per million people per year. 

 

The cumulative incidence of cochlear disorders in the migraine cohort was 12.2%, which is significantly higher than the cumulative 

incidence rate of 5.5% in the non-migraine group. 

 

When the different types of cochlear disorders were analysed separately, the strongest effect was found for tinnitus.  Migraine patients 

were 3.3 times more likely than non-migraine patients to experience tinnitus, 1.03 times more like to experience sensorineural hearing loss 

and 1.22 times more likely to experience sudden deafness.  The findings of increased risk of sensorineural hearing loss and sudden 

deafness were not statistically significant, meaning that these increased risks could have occurred by chance.  As such, the risk of hearing 

loss or deafness may potentially be the same in both the migraine and non-migraine groups. 

 

Interpretation of the Study and ‘Cochlear Migraine’ 

 

The risk of cochlear disorders, particularly tinnitus, was found to be significantly higher among patients with a history of migraines.  This 

may support the presence and/or concept of ‘cochlear migraine’. Future studies, which have been designed to provide more evidence 

of an association, is needed before the diagnosis of ‘cochlear migraine’ can be accepted. For example, evidence of a relationship 

between migraine, balance and hearing could be assisted by studies in patients with balance and hearing problems, who are treated 

with medications known to be effective for migraine symptoms.   
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Differentiation between vestibular migraine, Meniere’s disease and ‘cochlear migraine’ may be challenging, as there can be significant 

overlap between these conditions.  The researchers suggest that some ‘cochlear migraine’ patients may develop Meniere’s disease once 

severe vertigo develops.  Some studies have found that patients with vestibular migraine also had audiological symptoms, particularly 

tinnitus. However, they did not appear to have Meniere’s disease, because a test for endolymphatic hydrops, also known as an 

extratympanic electrocochleogram, produced normal results.  What is more, another study found endolymphatic hydrops in a patient with 

migraine symptoms, absent of vertigo. 

 

The researchers acknowledge the possibility that the study findings may reflect a central process (not cochlear) causing tinnitus.  This 

possibility would need to be investigated using audiometry and other cochlear function testing. 

 

To be included in the migraine group, the patient had to have experienced 2 migraines in a 3-month period.  The findings of this study 

therefore reflect an association among severe migraine sufferers, which may not be observed in all migraine sufferers. This is a limitation of 

the study results. 

 

Nonetheless, if future evidence is supportive of the existence of ‘cochlear migraine’, it could be the case that patient hearing loss is 

attributed to this disorder.  Patients would not necessarily have experienced headaches, as not all migraines present with headaches. 

Some patients without history of headaches could therefore be surprised to receive such a diagnosis. 
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Welcome 

 

Welcome to the 243
rd

 edition of BC Disease News.  

 

This week, we provide a summary of the decision, taken by Mr Marquand QC, in 

Blake v Mad Max Ltd [2018] EWHC 2134 (QB). A dependency claim was brought 

by the executrix of a deceased mesothelioma victim’s estate, and we consider 

whether claims for various heads of loss, such as ‘funeral expenses’ and ‘loss of 

spouse’, followed established case authority. 

 

We also review the results of a large cohort study into a link between traumatic 

brain injury and onset dementia/Alzheimer’s disease, amid news reports that a 

2
nd

 ex-Professional footballer has been diagnosed with chronic traumatic 

encephalopathy dementia at post-mortem. 

 

In our feature article, we report on the NIHL case of Callaghan v Imperial 

Chemical Industries Limited & Anor (2018, Middlesbrough County Court), in which 

both parties’ medical experts calculated maximum bulging at 2 kHz, but shared 

conflicting opinions on the non-age-associated cause of 20 dB hearing 

impairment. BC Legal were instructed to act for the 2
nd

 defendant in this case. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

General Damages, Funeral Costs and Loss of Spouse and Mesothelioma 

Dependency Claim – Non-Hodgkin Lymphoma and Glyphosate – CTE and 

Football – Effusion Cytology, Tumour Biomarkers and Mesothelioma Detection – 

Maximum Industrial Temperature Limit – 2 kHz Maximum Bulge and Causation. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Dependency Damages 

in an Occupational 

Mesothelioma Claim: 

Blake v Mad Max Ltd 

[2018] EWHC 2134 (QB) 

 

Judgment has recently been handed down 

in the case of Blake v Mad Max Ltd [2018] 

EWHC 2134 (QB), a fatal claim which 

concerned issues on the quantification of 

damages. 

 

A claim was brought on behalf of a 

deceased mesothelioma victim, under the 

Law Reform (Miscellaneous Provisions) Act 

1934 (LRMPA) and the Fatal Accidents Act 

1976 (FAA).  

  

The deceased was employed by the 

defendant from 1971 to 1982. He used 

power tools to reduce the size of asbestos-

insulated doors and removed vinyl flooring, 

which included asbestos fibres. As a result 

of asbestos exposure during the course of 

his employment, he was diagnosed with 

mesothelioma, in 2015. He subsequently 

died in 2016, at the age of 61.  

 

The claimant argued that the defendant 

had failed to take the necessary steps, 

under the Asbestos Regulations 1969, to 

reduce the deceased’s asbestos dust 

exposure and judgment was entered 

against the defendant in respect of liability. 

 

However, the parties disagreed on 

quantum, in relation to the following heads 

of loss: 

 

i) general damages for pain, 

suffering and loss of amenity; 

ii) whether funeral expenses 

include the cost of a wake; 

iii) the value of care provided by 

the Claimant to Mr Blake 

during his illness; 

iv) the value of services provided 

by Mr Blake; 

v) Mr Blake's level of earnings 

and likely retirement age; 

vi) a claim for servicing a car; 

vii) the future income 

dependency; and 

viii) damages for loss of intangible 

benefits (loss of a spouse). 

 

Peter Marquand, sitting as Deputy High 

Court Judge, provided reasoned 

assessment on several of these issues, 

which we consider below: 

 

i) general damages for pain, 

suffering and loss of amenity;  

 

Consultant physician, Professor Maskell, 

produced a medical report on the 

deceased’s condition. He opined that the 

time between onset of symptoms and 

death was 16 months. Further, he 

calculated that if the deceased had not 

developed mesothelioma, then it was likely 

that he would have lived an additional 27 

years.  

 

The claimant argued that general 

damages should be assessed as £92,500, 

whereas the defendant proposed an 

award of £87,500. 

 

Taking into account the width of bracket 

6(C)(a) of the 14
th
 Edition Judicial College 

Guidelines, as well as general damages 

awards in mesothelioma reported cases 

over the past 5 years, Mr Marquand QC 

reasoned that an award of £90,000 was the 

‘correct’ figure. 

 

ii) whether funeral expenses 

include the cost of a wake; 

 

Damages for funeral expenses are covered 

by both s.1(2)(c) of the LRMPA and s.3(5) of 

the FAA.  

 

The claimant incurred costs for 

refreshments, which were offered to funeral 

guests ‘immediately’ after the deceased’s 

funeral took place. The judge referred to 

this post-ceremonial event as the ‘wake’ 

and the defendant disputed that ‘funeral 

costs’ included the expense of a ‘wake’. 

 

The intended scope of recoverable funeral 

expenses was first discussed in Gammell v 

Wilson and Swift Company Limited (27 July 

1979, unreported) and we cited this case in 

Part 6 of our Fatal Damages Series (here). In 

Gammell, Mr BA Hytner QC specified that a 

‘wake’ is ‘an expense consequent upon … 

death’, rather than ‘expenses derived from 

the funeral itself’. The cases of Knauer v 

Ministry of Justice [2014] EWHC 2553 (QB) 

and Mosson v Spousal (London) Ltd [2015] 

EWHC 53 (QB) followed Gammell. Knauer 

was reported in edition 130 of BC Disease 

News (here) and Mosson was included in 

Part 7 of our Fatal Damages Series (here). 

 

Moreover, in the latest mesothelioma 

dependency decision of Grant v Secretary 

of State for Transport [2017] EWHC 1663 

(QB), Martin Chamberlain QC reasoned 

that refreshments could not have been 

seen by Parliament as being an ‘invariable 

practice’, when legislation on dependency 

claims was drafted. We reviewed this case 

in edition 193 (here). 

 

Irrespective of the consistent approach 

taken by courts on funeral expenses, in 

Blake, the claimant insisted that it was 

‘common sense’ for a wake to form part of 

‘contemporary’ funeral arrangements. 

 

However, Mr Marquand QC did not depart 

from the line of cases that followed 

Gammell, and found in favour of the 

defendant, at paragraph 17: 

 

‘The cost of a wake or reception is not 

directly attributable to (or consequent 

upon) the funeral and therefore I find that 

the cost of the wake is not recoverable from 

the Defendant’. 

 

viii) damages for loss of intangible 

benefits (loss of a spouse) 

 

For ‘loss of non-financial intangible benefits 

of a spouse’, the claimant sought £5,000 in 

damages. This encompassed previously 

shared tasks, such a ‘making the bed, 

helping with food preparation and driving 

... to various functions and activities’. 

 

In its counter schedule of loss, however, the 

defendant argued that ‘loss of a spouse’ 

was not a recoverable head of loss. If it 

were, then the defendant contended that 

the claimant would be entitled to ‘double 

recovery’ for ‘loss of services’ of a spouse.  

https://www.bc-legal.co.uk/bcdn/332-210-fatal-damages-part-6-miscellaneous-costs-and-funeral-costs.html
https://www.bc-legal.co.uk/images/pdf/131%20BC%20Disease%20News%20-%2004.03.2016%20Edition%20131.pdf
https://www.bc-legal.co.uk/bcdn/343-211-fatal-damages-part-7-loss-of-care-and-affection-of-spouse.html
https://www.bc-legal.co.uk/images/pdf/193-BC-Disease-News-2017-07-14-Edition-193.pdf
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The claimant argued that there was a ‘long 

line of cases’ which awarded 

compensation for loss of a parent, which 

were ‘no different in principle’ from awards 

for loss of intangible spousal benefits.   

 

Mr Marquand QC identified that all 

authorities on this subject show that ‘awards 

cannot be made for loss of love and 

affection or companionship’. However, he 

highlighted a conflict between Mosson and 

Grant over ‘whether there was a 

compensable loss for the inconvenience of 

having to organise someone else to carry 

out tasks which the deceased would have 

otherwise undertaken’. 

 

In Grant, Mr Chamberlain QC indicated 

that the purpose of damages for loss of 

intangible benefits was to compensate for 

pecuniary losses ‘not adequately 

compensated’ by an award for loss of 

services. These would be ‘conceptually 

capable of being valued in money or 

money's worth’. This concept originated 

from the traditional authority of Regan and 

Fleet v Fleet [2009] EWHC 3166 (QB), which 

Mosson departed from. 

 

By contrast, Garnham J, in Mosson, 

described loss of intangible benefit as 'a 

claim for compensation for the 

inconvenience of having to commission 

such services and use the damages I have 

allowed to purchase them'. He rejected the 

jurisprudential foundation of this head of 

loss on 2 grounds: 

 

1. That there ‘can be no precise 

equivalent in money terms of 

every loss that flows from an injury 

or death’; and 

2. That a claim for ‘financial 

compensation for the 

inconvenience of having to pay 

someone to do what the 

deceased would have done 

voluntarily is a non-financial loss 

that comes within the 

bereavement damages’. 

 

Mr Marquand QC derived, from Hamblin J 

in Beasley v New Century Group Limited 

[2008] EWHC 3033 (QB), that 2 elements 

may be considered when deciding 

whether to make an award for services 

‘over and above’ those provided by a paid 

replacement: the ‘extra time’ element; and 

the ‘convenience’ element.  

 

He went on to reason that the ‘extra time’ 

element is at the ‘core’ of the cases and, as 

was the case in Grant, can provide grounds 

to make an award. Whereas, the 

‘convenience’ element formed a 

‘significant’ part of Garnham J’s dismissal of 

the loss of spouse claim, in Mosson.  

 

Mr Marquand QC agreed with the claimant 

that there is ‘no basis to differentiate 

between the awards for children of a 

deceased parent or awards for a surviving 

spouse’. 

 

Accordingly, he found in favour of the 

claimant, awarding a sum of £2,500 for 

losses ‘over and above the commercial 

cost and not adequately compensated for 

by the claimed loss of services’. This was 

‘not double recovery’.  

 

Full text judgment can be accessed here. 

 

US Judge Awards 

Compensation for Non-

Hodgkin’s Lymphoma 

Caused by Glyphosate 

Exposure   

 

Monsanto, the agrochemical producer, 

has been ordered to pay $289 million in 

damages to a non-Hodgkin’s lymphoma 

patient who claimed that use of 

glyphosate, the active ingredient in 

Roundup, was the cause of his cancer.
1
 

 

Roundup is the most commonly used weed-

killer worldwide and is one of the most 

commonly used herbicides in the UK.  

 

In 2015, the International Agency for 

Research on Cancer (IARC) classified 

glyphosate as ‘probably carcinogenic to 

humans’, instigating media interest in 

Roundup. In Europe, more than 1 million 

citizens have petitioned the European 

Commission for an EU-wide ban on the 

herbicide, in spite of the European Food 

Safety Authority (EFSA) finding that 

glyphosate does not pose a carcinogenic 

risk to humans.   

 

The relicensing of glyphosate in the EU was 

debated for several years prior to its 

renewal in November 2017, which we 

discussed in editions 208 (here) and 210 

(here) of BC Disease News. 

 

We recently reported, in edition 238 (here), 

that a federal judge had allowed a case to 

proceed to trial, and the ruling on this case 

was handed down on Friday of last week. 

This is the first instance of litigation to allege 

a link between glyphosate and cancer. 

 

In the US trial, the jury found that Monsanto, 

the original manufacturer of the herbicide, 

was aware that its products were 

dangerous, but failed to warn consumers of 

the health risks.  They found that the 

company had acted with ‘malice’ and that 

its weed killers had contributed 

‘substantially’ to the claimant’s terminal 

illness. Of course, ‘substantial’, or ‘material’ 

increase in risk is also relevant to the 

determination of causative arguments in 

the jurisdiction of England and Wales. 

 

As such, Monsanto was ordered to pay 

$250 million in punitive damages and $39 

million in additional costs. 

 

However, Monsanto still denies that 

glyphosate causes cancer and intends to 

appeal the decision. 

 

The California Court ruling is likely to have a 

‘spillover’ effect, leading to hundreds of 

additional claims against Monsanto. The 

claimant’s legal representative has stated 

that last week’s case was just ‘the tip of the 

spear’ of future legal proceedings against 

producers and suppliers of Roundup. This 

could be followed by industrial disease 

claims against employers, who become 

aware of the risks posed by glyphosate in 

Roundup, but continue to sanction the use 

of herbicide products without supplying 

adequate PPE and risk training to its 

employees. 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/2134.html
https://www.bc-legal.co.uk/images/pdf/208-BC-Disease-News-2017-11-17-Edition-208.pdf
https://www.bc-legal.co.uk/images/pdf/210-BC-Disease-News-2017-12-01-Edition-210.pdf
https://www.bc-legal.co.uk/images/pdf/238-BC-Disease-News-2018-07-13-Edition-238.pdf
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Since judgment was handed down, it has 

been reported that Greenpeace have 

urged the Australian Government to take 

‘urgent action’ by restricting glyphosate 

production and suspending its use until 

more studies have been conducted.
2
 

Meanwhile, gardening retailer, Homebase, 

is reportedly reviewing the sale of Roundup 

products.
3
 

 

Second Degenerative 

Brain Disease Diagnosis 

in Post-Mortem of Ex-

Professional Footballer 

 

In edition 203 of BC Disease News (here), 

our feature article focused on 

‘Degenerative Brain Disease In Football’. 

Specifically, we discussed the risk of 

heading footballs with the development of 

a form of dementia, called Chronic 

Traumatic Encephalopathy (CTE). Jeff Astle, 

deceased in 2002, aged 59, was the first 

known footballer to have been diagnosed 

with CTE, following an autopsy with Dr Willie 

Stewart. 

 

The Coroner described Mr Astle’s death as 

an ‘industrial disease’ and this led to the 

creation of the Jeff Astle Foundation. 

 

On 6 August 2018, Rod Taylor became the 

second British footballer to be diagnosed 

with dementia with Lewy bodies and Grade 

3 CTE at post-mortem. The autopsy was 

carried out by Dr Stewart.
4
 Subsequently, Dr 

Stewart has written to the Coroner’s office to 

suggest that his findings are added to the 

post-mortem report as the cause of death. 

 

Mr Taylor, who previously played for 

Portsmouth, Gillingham and Bournemouth, 

died in April. His family has since joined the 

Jeff Astle Foundation, which are 

campaigning for football authorities and 

the Government to formally recognise 

certain dementias among players as an 

‘industrial disease’, as well as encouraging 

the Professional Footballers’ Association to 

put more resources into ascertaining the 

‘care crisis’ among former players and their 

families. 

Elsewhere, the University of Washington 

School of Medicine has added to scientific 

evidence in support of a link between brain 

injury and dementia and Alzheimer’s 

disease. 

 

In an article, published in the Lancet 

Psychiatry journal, in April 2018, researchers 

reported that those who sustain traumatic 

brain injuries have a higher risk of 

developing dementia and Alzheimer’s.
5
 This 

is thought to be one of the first studies to 

assess the effect of brain injury on long-term 

dementia risk using a sufficiently large 

sample size and follow-up time.
6
 
7
 

 

The researchers collected data from a 

cohort of 2,794,852 Danish inhabitants (the 

Danish Civil Registration System) at risk of 

dementia. All subjects turned 50 at some 

point during the follow-up period of 1999 to 

2013. 

 

Of this group, results showed that 132,093 

individuals suffered at least 1 traumatic 

brain injury between 1977 and 2013 and 

126,734 individuals were diagnosed with 

incident dementia during the follow-up 

period.   

 

Those who suffered at least 1 traumatic 

brain injury were 24% more likely to be 

diagnosed with dementia than those 

without such a history, and 16% more likely 

to have Alzheimer’s disease diagnosed. 

 

Moreover, factors such as increased 

number and increased severity of 

traumatic brain injuries sustained, 

increased the risk of dementia, inferring a 

cumulative effect. The risk of dementia in 

individuals who had suffered 5 or more 

injuries was almost 3-fold. Nevertheless, a 

single, mild injury (e.g. concussion) was 

linked to a 17% higher risk of dementia. 

 

In the first 6 months after traumatic brain 

injury occurred, the researchers found the 

risk of dementia to be at its greatest, with 

risk decreasing thereafter. Also, younger 

victims of traumatic brain injuries appeared 

to face a higher risk of onset dementia. 

Those who suffered injuries in their 20s were 

63% more likely to develop dementia than 

those who had not. 

Dr Carol Routledge, Director of Research at 

Alzheimer’s Research UK, praised the latest 

study for being ‘well-conducted’, but noted 

that the ‘study only looked at head injuries 

that required hospital treatment and 

doesn’t tell us anything about the impacts 

you’d normally expect to see on the sports 

field’. 

 

According to Professor Jonathan Schott, 

Professor of Neurology at University College 

London (UCL), the latest study is ‘perhaps 

the best evidence yet that traumatic brain 

injury is a risk factor for dementia’. Like Dr 

Routledge, however, Professor Schott 

identified that ‘further research is required 

to establish the extent to which specific 

types of head injury (e.g. sports 

concussions) are or are not implicated’. 

 

The Football Association will undoubtedly 

be aware of this study and may choose to 

conduct more specific research on how 

specific types of head injury affect onset 

dementia. 

 

Faster Methods of 

Diagnosing 

Mesothelioma  

 

Researchers in Sweden and Belgium have 

investigated contrasting methods of 

diagnosing mesothelioma, a disease 

which, owing to a long latency period, is 

often fatal. If either method of detection 

proves to be successful, this may allow for 

earlier and more effective treatment of 

patients.
8
 

 

Swedish Research  

 

At the Department of Laboratory Medicine 

(Division of Pathology) at Karolinska 

University Hospital, Swedish researchers 

have observed the effectiveness of 

minimally invasive effusion cytology in 

epithelioid and mixed-type mesothelioma 

patients. Further, they have examined how 

the timing of diagnosis affects survival time.  

 

85 cases of mesothelioma were recorded 

at the hospital, between 2004 and 2013, 

and 76 patients had an effusion examined. 

https://www.bc-legal.co.uk/images/pdf/203-BC-Disease-News-2017-10-13-Edition-203.pdf
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Effusion cytology involves cellular 

examination of the early fluid build-up 

around the lungs.  

 

Currently, effusion cytology-based 

diagnoses are often delayed by further 

histological testing and invasive biopsies.  

 

The average survival time after effusion 

cytology in patients was 20 months. 

However, survival time decreased by 40% 

(12 months) in patients who received 

diagnosis after additional testing and 

biopsies. 

 

What is more, the authors of the Swedish 

study found that 62% of patients who 

underwent effusion met the cytology 

criteria for malignant mesothelioma, i.e. the 

initial cytology report may be conclusively 

diagnostic of malignant mesothelioma: 

 

‘A conclusive diagnosis of [malignant 

mesothelioma] can be obtained based on 

the criteria defined by the guidelines with 

high positive predictive value. When 

diagnosed in this way, subsequent therapy 

should be initiated without further delay. 

With the earlier diagnosis obtained by 

cytology, a better effect of chemotherapy 

can be expected, as shown by the longer 

overall survival in these patients compared 

with those with a histopathologic diagnosis’. 

 

In other words, if cytology criteria are met, 

a patient is likely to be accurately 

diagnosed with malignant mesothelioma 

and would therefore benefit from 

immediate chemotherapy treatment 

without delay. 

 

Belgian Research 

 

Elsewhere, Belgian researchers, at the 

University of Antwerp, have investigated the 

effect of circulating a tumour DNA 

biomarker (ctDNA) through the body, which 

can be uncovered with a blood sample. 

 

10 pleural mesothelioma patients, 

registered at Antwerp University Hospital, 

were selected to take part in the study and 

no patients had begun treatment. 

 

The team of researchers used the 

biomarker (ctDNA) to trace tumour-specific 

genetic mutations in DNA in the 

bloodstream. This is a highly sensitive 

technique which is already used to find 

other types of cancer, but is yet to be used 

in mesothelioma patients. 

 

Detection rate was 60% and this is the first 

documented study to use ctDNA as a 

means to detect somatic variants in blood 

naïve malignant pleural mesothelioma 

patients. 

 

Parliamentary 

Committee Requests 

Maximum Workplace 

Temperature 

 

Last week, the Institute of Occupational 

Safety and Health (IOSH) magazine 

reported that a Parliamentary Committee 

has called on the UK Government to consult 

on introducing a maximum workplace 

temperature, especially for work that 

involves significant physical effort.
9
  Risks of 

working in excessive heat include 

heatstroke and dehydration, as previously 

discussed in a feature article on ‘Work in 

Heat’, in edition 189 of BC Disease News 

(here).  

 

This follows the publication of a new report 

on heatwaves, by the Environmental Audit 

Committee, which recommends measures 

to help workers deal with hot work 

environments.
10

 

 

The report discusses the developing threat 

of heatwaves, heatwave protection for 

health and wellbeing, and productivity 

fluctuation during heatwaves. Key points 

raised in the report include the following: 

 

 A heatwave event in August 2003, 

in which temperatures of 38.5 C 

were recorded in England. This 

may occur every two years by the 

2040s; there were 2,193 heat-

related deaths across the UK in 10 

days in August 2003; 

 The average number of heat-

related deaths in the UK is 

expected to more than triple to 

7,000 per year by the 2050s; older 

members of the population are 

particularly vulnerable; 

 The Adaption Sub-Committee of 

the Committee on Climate 

Change has classified ‘risks to 

health, wellbeing and productivity 

from high temperatures’ as a high-

risk priority area which requires 

more action; 

 Despite recognising the severity of 

risk, there is no commonly 

accepted definition of a 

heatwave in the UK; 

 The Ministry of Housing, 

Communities and Local 

Government should take steps to 

address the heat-health issues of 

overheated buildings.  At current 

temperatures, 1 in 5 homes in the 

UK overheat, but Government 

Ministers are uncertain about 

whether building regulations 

should address the health aspects 

of overheating; 

 The current lack of regulations in 

place to prevent overheating 

buildings means that new 

developments will only add to the 

extent of the problem; 

 Heatwaves are a significant cost to 

the economy; in 2010, 

approximately 5 million staff days 

were lost due to overheating 

above 26 C; and 

 Public Health England, as part of 

its heatwave plan for England, has 

issued guidance on making 

buildings less vulnerable to 

overheating, but does not monitor 

uptake of its recommendations. 

 

Although the report focuses on economic 

reasons for controlling temperatures in the 

workplace, the findings are also relevant to 

employers’ liability in respect of worker 

health.   

 

Overheating workplaces can cause heat 

stress in workers, particularly in those 

engaging in heavy manual labour, or those 

working in offices built in the 1960s and 

https://www.bc-legal.co.uk/images/pdf/189-BC-Disease-News-2017-06-16-Edition-189.pdf
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1970s, which tend to have poor ventilation 

systems. 

 

Under s.7 of the Workplace (Health, Safety 

and Welfare) Regulations 1992, employers 

must provide a ‘reasonable’ workplace 

temperature. Further, the Chartered 

Institute of Building Services Engineers 

(CIBSE) has established ‘thermal comfort’ 

guidelines for workplaces.  The Institute 

notes that long periods of indoor 

temperatures above 28 C are likely to 

result in reduced productivity, and that 

taking positive steps to relax dress codes 

and encourage flexible working hours 

should be taken. Those working in roles that 

involve heavy manual labour are 

particularly vulnerable. 

 

The Health and Safety Executive (HSE) has 

published an Approved Code of Practice 

on providing reasonable workplace 

temperatures. Although the minimum 

recommended temperature in a 

workplace is 16 C (or 13 C if the work 

involves physical activity), there is no 

suggestion of a maximum temperature, 

because ‘a meaningful figure cannot be 

given at the upper end of the scale due to 

the high temperatures found in, for 

example, glass works or foundries’.  HSE 

says that it is still possible to work safely in 

such environments, provided appropriate 

controls are present.
11

 

 

In 2017, the Trades Union Congress (TUC) 

called on employers to temporarily relax 

workplace dress codes to enable staff to 

work comfortably through heatwaves.
12

   

 

The recent IOSH article quotes Frances 

O’Grady, TUC Secretary, on the uptake of 

Congress advice with Parliament: 

 

‘The law only gives minimum working 

temperatures, but the hot summer we’re 

having has shown the need for a maximum 

limit too. It’s great to have support for MPs 

for this commonsense policy, and we hope 

the government will take quick action.   

 

Meanwhile we encourage employers to 

keep on being sensible while the hot 

weather goes on.  Relaxing dress codes 

and being flexible on working times to 

avoid the hottest part of the day can make 

things much easier’. 

 

Last week, the Institution of Occupational 

Safety and Health (IOSH) published an 

article offering advice on keeping workers 

cool.
13

 For example: 

 

 Wear appropriate, light, loose-

fitting clothing; 

 Drink lots of water to stay hydrated; 

 Take regular breaks; and 

 Move to cooler parts of the 

workplace, if possible. 

 

Complying with an employer’s duty of care 

may also encompass other obligations. For 

example: 

 

 Relax formal dress codes if these 

are likely to cause discomfort; 

 Allow regular breaks; 

 Change shift patterns, if possible, 

so employees can work in cooler 

hours of the day; 

 Move office desks away from 

direct sunlight; 

 Close blinds and windows when 

sunlight is strong; and 

 Provide air conditioning and fans 

and ensure proper use of this 

equipment. 
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Feature: 

Maximum Bulging at 2 kHz: Callaghan v Imperial Chemical Industries Limited 

& Anor (2018, Middlesbrough County Court) 

 

In this week’s feature, we provide detailed analysis of the judgment in Callaghan v Imperial Chemical Industries Limited & Anor (2018, 

Middlesbrough County Court), a noise-induced hearing loss (NIHL) case. BC Legal was instructed to act for the 2
nd

 defendant’s EL insurer 

and judgment was handed down in June of 2018. 

 

At the trial, His Honour Justice Mark Gargan dealt with issues on: 

 Noise exposure levels; 

 Breach; 

 Limitation; and  

 Medical causation. 

  

FACTS  

 

The claimant in this case was a 59-year old welder, who was employed between 1982 and 1995 in a fabrication shop at industrial premises. 

He worked for various employers during this period. However, the claimant argued that the 2
nd

 defendant was responsible for any breach 

of duty.  

 

Consequently, the claimant sought damages for personal injury, alleging that he had developed NIHL as a result of excess noise exposure 

at the 2
nd

 defendant’s premises. 

 

It is worth noting that the claimant had already resolved a claim brought against the 1
st
 defendant, which employed the claimant between 

1975 and 1981.  

 

NOISE LEVELS  

 

Mr Stephen Watts was appointed to act as joint-expert acoustic engineer.  

 

In his report, he noted that, irrespective of the type of work conducted by the claimant, typical background noise levels in a fabrication 

shop would have been between 85 dB(A) and 90 dB(A). 

 

Cross-checking against a copy of the claimant’s pleadings and witness statement, Mr Watts asserted that the claimant would have spent 

60% of his time welding and 35% of his time grinding. However, he also assessed that the claimant would only have spent between 1 and 

1.5 hours of his shift actively grinding or welding (‘anger time’), after applying a 50% reduction. Ultimately, his report stated that the 

claimant’s daily noise dose was ‘probably as high as about 94 dB (A) if he was working in a reasonably busy fabrication shop with the 

overtime he described’. 

 

As such, he concluded that the claimant’s lifetime noise dose would be around 106.6 dB NIL [Noise Immission Level (NIL) = Daily Noise Dose 

+ 10log(Years of Exposure). 

 

BREACH OF DUTY 

 

HHJ Gargan firstly discussed submissions on breach, without prejudice to later findings on s.33 of the Limitation Act 1980. Breach was 

considered before limitation, since the defendant accepted that the court was likely to establish breach on the evidence available. 

 

The judge concluded that, ‘on the balance of probabilities, the claimant was regularly exposed to noise in excess of 90 dB(A) without the 

benefit of hearing protection’. 

 

Pursuant to the 1972 Code of Practice, HHJ Gargan found that the 2
nd

 defendant was in breach of duty and exposed the claimant to 

excessive noise. 
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LIMITATION 

 

Limitation Period 

 

It was agreed that any injury the claimant sustained as a result of noise exposure (‘cause of action’) was complete when exposure came 

to an end in 1995. 

 

Pursuant to s.11(4)(a) of the Limitation Act, the primary limitation period therefore expired in 1998, subject to a later ‘date of knowledge’. 

 

Was the claimant’s ‘date of knowledge’ within 3 years of 2 September 2015, when the claim was filed at court? 

 

 

 

Knowledge 

 

The claimant submitted that he did not realise he was suffering from any ‘significant’ hearing loss until shortly before he visited his GP in 

October 2012 and did not attribute his hearing loss to noise exposure until he saw his GP and/or was seen in the ENT clinic in November 

2012. 

 

 

 

 

 

The claimant’s GP noted the following:  

 

 

 

Here, ‘getting worse’ implied that the claimant had been aware of hearing losses for some unspecified period of time before the 

consultation. 

 

Subsequently, Miss Iqbal, at the ENT clinic, recorded: 

 

 

 

The claimant must therefore have noticed problems with his hearing at least 6 to 7 years before 2012. 



 
  PAGE | 36 

 

 

Then, in a November 2013 medical report, drafted by Mr Yardley, he stated the following: 

 

 

 

Consistent with the observations of both the GP and ENT clinician, the claimant noticed hearing loss years before it became ‘significant’. 

However, pinpointing the date of first appreciation of hearing loss was ‘opaque’. 

 

In answers to Part 18 replies, the claimant specified that he began to notice both hearing loss deterioration and tinnitus ‘a few years ago’, 

but was ‘unable to pinpoint an exact date’, as his hearing ‘deteriorated gradually’. 

 

In witness statements, dated 28
 
October 2016, the claimant admitted to noticing hearing deterioration in the ‘last four years’ and became 

aware of ‘significant’ hearing loss in ‘the last few years’, when he often found himself asking others to repeat themselves in the presence 

of background noise. Before that, he attributed any deterioration in hearing to his age. 

 

The claimant maintained that he sought the advice of his GP ‘to investigate further’ his ‘significant’ condition and only attributed his hearing 

loss and tinnitus to noise exposure at work when the ENT clinician advised as such. 

 

On cross-examination, defendant counsel averred that the claimant must have realised that the ear plugs, provided by the 2
nd

 defendant 

in the 1980’s, were supplied to protect his hearing. The claimant answered that ‘he had realised that the ear plugs were provided to 

protect his hearing from noise but not that the noise could damage his hearing’. This was construed as meaning: 

 

‘... the claimant accepted that he had realised that noise could damage an individual’s hearing but ... did not realise 

his hearing had been damaged by noise’.  

 

HHJ Gargan considered the claimant to be a ‘forthcoming’ witness when discussing the nature of his work, but ‘guarded’ when recalling 

recent hearing loss development. The judge saw this as a reflection of the claimant’s ‘awareness of the difficulties faced in overcoming 

the potential limitation defence’.  

 

Noting inconsistencies across the claimant’s evidence, he concluded, in respect of first onset of hearing loss and tinnitus onset: 

 

‘... I consider that the claimant’s tinnitus probably began at or about the same time as he became aware of his other 

hearing difficulties, namely 6 or 7 years before the consultation [ENT] ... I consider that this finding is consistent with 

the claimant’s comment to Mr Yardley that the symptoms had been present for several years. Therefore, I find that 

the claimant first recognised that he had hearing problems / tinnitus some time around November 2005 / November 

2006. In my judgment, it is appropriate to take the mid-point of that range and therefore I fix the date at 31 May 

2006’.  

 

When would a ‘reasonable person’ have considered the claimant’s hearing problems to be ‘objectively significant’? 

 

HHJ Gargan accepted that this would not occur ‘on the first occasion that they were experienced’ but would occur ‘after 12 months of 

experiencing such problems’, i.e. by 31 May 2007. 

 

In respect of attribution, the judge had to decide ‘whether the claimant knew that his symptoms were capable of being attributed to noise 

such that it was reasonable for him to investigate whether he had a case against the defendant’.  

 

In his judgment, he deliberated that that the ‘most likely explanation’ was that the claimant would have had ‘actual knowledge’ from the 

time he knew his symptoms were ‘significant’, i.e. 31 May 2007. 

 

Applying an additional year of ‘thinking time’, allowed by Smith LJ in Johnson v Ministry of Defence [2012] EWCA 1505, HHJ Gargan found 

that a reasonable man, with the claimant’s symptoms, would have consulted their GP and been alerted to the possibility that hearing loss 

could be attributed to noise by 31 May 2008, thereby obtaining ‘constructive knowledge’. 
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As a result, the limitation period expired on 31 May 2010, if the date of ‘actual knowledge’ was correct, or 31 May 2011, if the date of 

‘constructive knowledge’ was preferred. The Claim Form was therefore filed at least 4 years after limitation expired and the claim was 

statute barred, subject to the exercise of s.33 discretion. 

 

Lifting the Limitation Bar 

 

HHJ Gargan considered the s.33(3) factors in turn, such as: 

 

a) Delay 

 

The judge observed a delay of around 11 months between the appointment of solicitors and receipt of the medical report, when the 

expected period was between 3 and 6 months. He also noted a lack of explanation as to why proceedings were not issued until nearly 2 

years after the medical report had been obtained. 

 

b) Cogency of Evidence 

 

The 2
nd

 defendant ceased trading in 2000, but continued to file accounts as a dormant company until 31 December 2010. During this 10-

year period, the company dealt with claims for personal injury brought by former employees.  

 

In light of this, the judge found that the 2
nd

 defendant would have been ‘significantly better able to investigate the claim’ in 2010/2011 

than in 2015. A director would still have been in place, access to material documents relating to noise exposure/surveys would have been 

more possible than when the company was dissolved, and it would have been easier to trace witnesses, who would have been in a better 

position to give evidence on questions about exposure and hearing protection. 

 

Delay after the expiry of limitation, therefore, had ‘significantly affected the cogency of the defendant’s evidence’. 

 

What is more, the judge found that the claimant’s ability to recall events would have diminished over the period of delay. 

 

The Balancing Exercise 

 

In undertaking the balancing exercise of whether it was ‘fair just and reasonable in all the circumstances to expect the defendant to meet 

the claim on the merits’, HHJ Gargan also considered the question of proportionality. He found that this was a ‘relatively modest claim’ with 

‘disproportionately substantial’ costs. In view of comments already made on s.33(3) factors, the judge did not grant s.33 discretion to lift 

the limitation bar. 

 

CAUSATION 

 

Despite ruling that the claim was statute-barred, the judge still considered arguments on causation. 

 

Medical experts, Mr Yardley and Mr Parker, were instructed on behalf of the claimant and defendant, respectively. 

 

Both experts were in agreement that the CLB Guidelines (2000) were the principal diagnostic tool for medicolegal purposes. 

 

R1 

 

The experts agreed that the first requirement was satisfied. There was a measurement of hearing threshold level at 3, 4 or 6 kHz at least 10 

dB greater than at 1 or 2 kHz, demonstrating high frequency sensorineural hearing impairment. 

 

R2(a) 

 

As already discussed in the section on noise levels, NIL was assessed by Mr Watts at 106 dB. As such, this was not disputed by experts and 

the second requirement was satisfied. HHJ Gargan noted that: 
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‘... at least 50% of individuals exposed to this known or estimated amount of noise [in excess of 100 dB(A)] would be 

likely to suffer a measureable degree of hearing loss’.  

 

R3(a) 

 

The third requirement of CLB is met if it can be said with confidence that there is a downward notch in the 3 to 6 kHz range. 

 

 

 

Usefully, Mr Parker gave a helpful and undisputed description of notching and bulging in the claimant’s audiogram, comparing the shape 

produced by a notch to an ‘arrow-head’: 

 

‘...a bulge occurred where the hearing frequencies to either side of the point of the arrow were also affected (whether 

by noise or other factors), so that the V shape produced by the notch is flattened out’. 

 

Difference of medical expert opinion on the third component of the Guidelines is set out below.  

 

Mr Yardley’s Diagnosis  

 

Mr Yardley measured the claimant’s average binaural hearing loss at 41.9 dB, with 19.9 dB of losses attributable to noise exposure. 

 

Further, he observed a binaural bulge at 3 kHz, in addition to a bulge at 4 kHz in the left ear. However, he noted that the bulge in both 

ears was greatest at 2 kHz. Although loss at 2 kHz was greater than expected in a case of NIHL, he relied on CLB 2000, which states that: 

 

 

 

The CLB Guidelines were based on ‘population average data’, which showed 4 kHz to be the most sensitive frequency to noise. Mr Yardley 

proposed that this did not prevent some individuals with NIHL being most severely affected by noise at other frequencies, e.g. 3 kHz or 2 

kHz. In this way, the claimant’s medical expert attempted to construe the Guidelines as ‘simply guidelines’ and not as ‘formal rules’. 

 

He refused to diagnose the claimant’s hearing loss as idiopathic and drew support from the fact that, even though the claimant’s bulge 

calculation was highest at 2 kHz, the claimant’s hearing loss threshold was not highest at 2 kHz. 

 

Mr Yardley cited an academic paper, written by George A Gates: Longitudinal threshold changes in older men with audiometry notches.  

 

Gates observed less change, over a 15-year period, across the range of 3 to 6 kHz and significantly greater change over time at 2 kHz 

when notches at 3 to 6 kHz were measured above 35 dB, compared with less significant notches. Findings of increased loss at 2 kHz were 

suggestive that the effects of noise damage ‘may continue long after the exposure has stopped’. Gates presumes that the mechanism for 

continued hearing threshold losses at 2 kHz is probably the result of ‘prior noise induced damage to the cochlea’, but this is not scientifically 

proven. 

 

Defendant counsel criticised the Gates Paper, on the basis that ‘most experts’ accept that hearing damage, caused by noise, stops upon 

cessation of exposure, until the reservoir of hearing capacity is further depleted by age-associated loss (AAHL or Presbycusis).  

 

My Yardley, in response, cited animal studies as confirmatory research of the Gates Paper findings, but was unable to cite any human 

studies. 

 

Applying the CLB Guidelines Note 10 bulge calculation method, Mr Yardley considered that a lower anchor point was more appropriate 

if the hearing threshold level was 5 dB better at 1 kHz before the adjustment for age-associated losses. 
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Mr Parker’s Diagnosis 

 

Like Mr Yardley, Mr Parker calculated the claimant’s average non-age-related binaural hearing loss at 20 dB. However, he did not attribute 

this impairment to noise exposure. He criticised Mr Yardley for only considering noise and age as potential causes for the claimant’s 

hearing impairment.  

 

He cited Linda Luxon and Deepak Prasher: Noise and Its Effects and Advances in Noise Research – Volume 1 – Biological Effects of Noise.  

The purpose of this was that the authors identified 12 causes of sensorineural hearing loss. Mr Parker did not see this as an exhaustive list, 

adding ‘radiotherapy’ and ‘smoking’ as supplementary causes. 

 

Originally, the defendant’s medical expert asserted that the claimant did not have bulging in his left ear at 4 kHz. However, this was an 

assertion made in error, which he readily accepted when notified upon cross-examination. In spite of his arithmetic error, Mr Parker 

maintained the conclusion of his assessment, on the basis that the deepest point of the bulge was at 2 kHz. He considered it ‘alien’ and 

‘inappropriate’ for a clinician to diagnose NIHL where the most affected frequency fell outside of the 3 to 6 kHz diagnostic range. 

 

Diverging from Mr Yardley’s approach with Note 10, Mr Parker considered that a lower anchor point was more appropriate if the hearing 

threshold level was 5 dB better at 1 kHz after the adjustment for age-associated losses. 

 

HHJ Gargan’s Findings 

 

Firstly, the judge commented on the difference in anchor points chosen by each of the experts. He found Mr Parker’s method to be the 

correct approach. Since Note 10 specifically states that ‘Statistical data on AAHL are then consulted’, AAHL is to be considered after fixing 

the anchor points. Regardless, both experts still arrived at the conclusion that the most significant bulge was at 2 kHz.  

 

Despite agreeing with Mr Yardley that the CLB Guidelines are not equivalent to ‘statute’, the judge reasoned that ‘a court should be 

reluctant to depart from them’.  

 

On R3(a), the judge preferred Mr Parker’s approach. He stated that a ‘distinctive feature’ of a diagnostic audiogram is a notch between 3 

and 6 kHz. It was agreed by both experts that notches could ‘spread or broaden’, but would ‘not normally’ extend to involve 2 kHz.  

 

HHJ Gargan opined that: 

 

‘Nothing in the CLB Guidelines suggests that the “spread” of the hearing loss from its principal point would result in the 

greatest loss being at the point of spread rather than at the point of the original notch’.  

 

He went on to say that: 

 

‘... such a development would be inconsistent with the point of the original notch representing the most vulnerable 

frequency to noise exposure in that individual. The frequencies to the side may increasingly “catch up” but if the 

hearing loss in the adjoining frequencies were to surpass the original notch, that would suggest either (i) there was 

some other process at work or (ii) for some unexplained reason the adjoining frequency had become more sensitive 

to noise than the point of the original damage. There is no support for such a process in the CLB Guidelines’.  

 

In respect of the Gates Paper, HHJ Gargan regarded this to be of ‘limited weight’ and of ‘limited assistance’, while also drawing on the 

claimant expert’s observation that deepest losses at 2 kHz are ‘atypical’. 

 

As such, the Circuit judge found that a non-age factor created a bulge most prominent at 2 kHz and the claimant, on the balance of 

probabilities, could not show that his most affected/sensitive frequency fell within the range of 3 to 6 kHz. His hearing loss was therefore 

idiopathic and not attributable to noise exposure during the course of employment with the 2
nd

 defendant. Both experts agreed that if the 

claimant’s hearing loss was found to be idiopathic, his tinnitus would also be diagnosed as idiopathic.  

 

The claim therefore failed on causation, as well as limitation, and judgment was entered for the 2
nd

 defendant. 
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Welcome 

 

Welcome to the 244
th
 edition of BC Disease News.  

 

This week, we report on the case of Kavak v FMC Chemicals Limited (Manchester 

County Court, April 2018), in which the defendant successfully re-allocated the 

case to the Small Claims Track post-trial (on liability) and escaped the fixed costs 

regime.  

 

Elsewhere, we present two immunotherapy-based articles: one discusses the first 

potential EU-wide approval of Keytruda / chemotherapy combination treatment 

in non-squamous non-small cell lung cancer (NSCLC) patients; the other reviews 

a study, which found that small-doses of Nivolumab are both cheaper than and 

as effective as standard-doses. The latter may significantly affect damages for 

future care, sought by living mesothelioma patients.  

 

In this week’s feature article, we begin a series of investigations in disease claims, 

which will subsequently be published as a Guide. This week, we provide a 

background to NIHL claims and lay out the relevant information to obtain upon 

investigation. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Fixed Costs or Small Claims Track Costs and Retrospective Reallocation – Claims 

Portal MI July 2018 – Keytruda & Chemotherapy Combination and Lung Cancer 

– Dosage and Nivolumab Immunotherapy Success – Second-Hand Tobacco 

Smoke Exposure and COPD – Atrazine & Glyphosate Exposure and Foetal & 

Prenatal Effects – Investigations in NIHL Claims. 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Costs Following Re-Allocation to the Small Claims Track: Kavak v FMC 

Chemicals Limited (Manchester County Court, April 2018) 

 

Judgment has recently been handed down in the County Court case of Kavak v FMC Chemicals Limited (Manchester County Court, April 

2018). The court ruled on the correct basis on which costs should be assessed, when a Portal claim exits the relevant Protocol and re-

commences as a Part 7 claim.  

 

An RTA claim was initially commenced through the Pre-action Protocol for Low Value Personal Injury Claims in Road Traffic Accidents (RTA 

Protocol).  

 

However, the defendant disputed causation in its entirety and alleged contributory negligence. As a result, the claim was removed from 

the Protocol, in accordance with Section IIIA of CPR Part 45, and proceeded under Part 7.  

 

 

 

The case was allocated to the fast track and heard on 9 April 2018, before His Honour Judge Pearce.  

 

At the trial on liability, the judge ordered the defendant to pay £855.57 in compensation to the claimant for damage to his vehicle, caused 

by the accident. This was subject to a deduction of 25% contributory negligence.  

 

However, the claimant was unsuccessful in arguing, on the balance of probabilities, that personal injuries complained of were a 

consequence of the accident. The claimant had been involved in 3 RTA’s within a 6 month period, this trial being in respect of the 3
rd

. 

Undisputed medical evidence stated that injuries sustained in the 1
st
 and 2

nd
 accidents were still causing symptoms at the time of the 3

rd
 

accident. As such, any injuries sustained were no greater after the 3
rd

 accident than before. 

 

At the end of the trial, an issue arose on costs, which the parties briefly covered orally, before filing more detailed submissions post-trial. 

Did the fixed costs regime apply, pursuant to Section IIIA, after the case was no longer resolved under the Protocol?  

 

The claimant submitted that the fixed costs regime applied to the claim, as it had been started under the Protocol.  
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Figure: Section IIIA – Table 6B 

 

 

 

Whereas, the defendant contended that the claim should never have been started under the Protocol, as the claimant could not prove 

that he had suffered injury as a result of the accident. The appropriate value of claim, given uncertainty on personal injury causation, ‘was 

such that it ought to have been brought by proceedings that would have been allocated to the small claims track’. 

 

 

 

Counsel for the defendant argued that the claim ‘could and should be reallocated to the small claims track, pursuant to CPR 26.10’, 

limiting the claimant to costs set out in CPR 27.14. This would take effect from the date that it was allocated to the fast track (16 November 

2017). 

 

 

 

Conlon v Royal & Sun Alliance [2015] EWCA Civ was cited as authority for the Court’s wide power to retrospectively reallocate, even after 

judgment.  

 

Claimant counsel conceded this principle, but argued that the Court should not exercise this power, as there was no ‘good reason’ to do 

so.  
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However, HHJ Pearce saw considerable force in the defendant’s argument that: 

 

‘... had the claimant not pursued the personal injury element of this claim, the claim would have been limited to the 

small claims track cost and that the Claimant should not now get the benefit of the failure so to limit the claim’. 

 

He went on to note, at paragraph 15, that: 

 

‘... based on the Claimant’s argument, there is an incentive to a claimant to state that he has suffered personal injury 

so as to seek to achieve the (perceived) benefits of a case being in the fast-track. There is certainly a potential benefit 

to those who may recover legal costs because of allocation to the fast-track. In my judgment it would be unattractive 

to make orders that put a premium on presenting a claim that cannot be justified’. 

 

Accordingly, HHJ Pearce agreed with the defendant that the appropriate order was to reallocate the claim to the Small Claims Track, with 

effect from the original date of allocation. This resulted in Small Claims Track Costs of £419, as written in the defendant’s skeleton argument. 

 

In summary, Kavak comprised a claimant, whose argument lacked sufficient material to assert that he had suffered personal injury. But for 

the claim for personal injuries, in excess of £1,000, liability for vehicular damage, valued at much less than £10,000, would have resulted 

in small claims track costs. It is important that track allocation is determined prospectively. However, it is wrong to allow a litigant to take 

advantage of unjustified track allocation. Thus, retrospective re-allocation is allowed where there is ‘good reason’ to do so, as was the 

case here. 

 

Full text judgment can be accessed here. 

 

Updated Claims Portal MI 

 

The Claims Portal has recently released its latest management information (MI) for July of 2018.  

 

In July, 487 disease claims entered the Portal. Of these 487 claims, 264 left it at Stage 1. The majority of these, 209 were because of the 

time to reply expired. 55 cases were denied or admitted with an allegation of contributory negligence. The following graph shows a 12 

month rolling summary of the number of CNFs that left the Portal at Stage 1 in 2017-2018. A 12 month summary takes into consideration 

the total sum of CNFs for each month, adding them together and then subtracting the last month before adding the next month’s amount 

to get the overall number for the previous 12 months. This is why the numbers in the graph below do not constantly increase.  

 

Ministry of Justice Portal: EL/Disease Statistics July 2018 – Rolling 12 Month Summary of CNFs Leaving Portal at Stage 1.  
 

 

http://www.civillitigationbrief.com/wp-content/uploads/2018/08/Kavak-v-FMC-HHJ-Pearce-Manchester-CC-24.04.18.pdf
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The figures include CNFs that have not had a response at the end of Stage 1 – CNFs where liability has not been accepted and CNFs 

where liability has been accepted with contributory negligence. The figures do not include CNFs that were taken out of the process using 

the Exit function during Stage 1.  

 

10 claims left the Portal at Stage 2 for reasons other than settlement. 224 were exited from the Portal: amongst these, 16 were duplicate 

claims and 11 were because of an incomplete claim notification form. 114 claims left the Portal because the claim required further 

investigation.  

 

With the exception of 2016/17 figures, claims settled through the Portal have decreased in the month of July, over the past 4 years. Last 

month, 41 settlement packs were reached. Meanwhile, there were no court packs completed for the court to adjudicate on quantum. Of 

the 41 claims settled through the Portal, the average amount of damages in July 2018 was £3,875, £316 less than the amount recorded 

in July 2017 (£4,191). In May of this year, when we last reviewed portal figures (here), the average general damages payment was £3,819, 

£56 less than July 2018 damages. The table below shows the trend in the amount of damages secured from 2015-2018; 

 

Ministry of Justice Portal: EL/Disease Statistics July 2018 – Average General Damages on Settled Claims  
 

 

 

Keytruda and Chemotherapy Combination Therapy Receives ‘Positive 

Opinion’ in European Lung Cancer Trial 

 

The Committee for Medicinal Products for Human Use (CHMP), of the European Medicines Agency (EMA), has recommended the approval 

of pembrolizumab (Keytruda) therapy, in combination with chemotherapy, for treating lung cancer patients whose cancer has spread.
1
  

Specifically, the proposed combination therapy would be administered as the first choice of treatment in adults with non-squamous non-

small cell lung cancer (NSCLC), whose tumours lack particular mutations. Expression of the PD-L1 protein (which is believed to interact with 

Keytruda) on tumour cells is not required for approval in patients. 

 

Keytruda is currently approved for the treatment of several types of cancer in Europe, such as:  

 Melanoma that has spread or cannot be removed with surgery;  

 Non-small cell lung cancer with PD-L1 expression, which has spread or is advanced;  

 Classical Hodgkin lymphoma, after failure of other particular treatments; and 

 Urothelial cancer that is advanced or has spread, in patients who have previously been treated with or cannot be treated with 

particular chemotherapy medicines.
2
   

 

In all approved applications of the drug, Keytruda is the only therapy which patients receive, i.e. there are no available combination 

therapies. The USA has adopted a similar position to Europe on Keytruda approval, with the exception that Keytruda is also approved to 

be used in combination with certain chemotherapy drugs to treat lung cancer. 

 

https://www.bc-legal.co.uk/images/pdf/239-BC-Disease-News-2018-07-20-Edition-239.pdf
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In edition 215 of BCDN (here), we discussed 

the results of KEYNOTE-189, in which 

Keytruda, in combination with 

chemotherapy drugs pemetrexed and 

cisplatin, were used as first-line treatment in 

patients with metastatic non-squamous 

non-small cell lung cancer.
3
   

 

614 patients received either Keytruda plus 

chemotherapy drugs, or chemotherapy 

drugs in isolation. A concoction of 

treatment was successful in extending the 

life of lung cancer patients, because 

patients who received the combination 

treatment had longer overall survival and 

progression-free survival than those treated 

with chemotherapy alone.   

 

Similarly, in the earlier KEYNOTE-021 trial, 

123 patients were randomly sampled to 

receive Keytruda with chemotherapy drugs 

(pemetrexed and carboplatin), or 

chemotherapy drugs in isolation.  

 

55% of the Keytruda and chemotherapy 

group achieved objective responses, 

compared with 29% of patients in the 

chemotherapy alone group.
4
  

 

Interim results from the Phase 3 KEYNOTE-

407 trial also show that Keytruda treatment, 

in combination with chemotherapy drugs, 

resulted in significantly longer overall 

survival and progression-free survival than 

chemotherapy alone, in patients with 

squamous non-small cell lung cancer.
5
 

 

KEYNOTE trial findings on combination 

treatment led to US approval. This has, in 

turn, fueled the EMA’s ‘positive opinion’ on 

Keytruda in combination with 

chemotherapy drugs. 

 

However, their recommendation will not be 

sanctioned yet. Instead, it will be reviewed 

by the European Commission for marketing 

authorization in the EU and a decision on 

approval is expected in the next few 

months. The CHMP has also suggested 

further application of Keytruda for treating 

patients with head and neck squamous cell 

carcinoma in adults whose tumours express 

PD-L1, and whose tumours have progressed 

during / after chemotherapy; final approval 

is expected soon. 

Reducing Standard 

Dosage of 

Immunotherapy Drug 

Has No Effect on Lung 

Cancer Patients 

 

A new study of another immunotherapy 

drug, Nivolumab (trade name Opdivo), has 

found that small-dose treatment of lung 

cancer patients was as effective as normal-

dose treatment. Inevitably, small-dose 

treatment comes at a much reduced cost.
6
 

 

Nivolumab is an immunotherapy cancer 

treatment, meaning that it activates the 

body’s own immune system, allowing it to 

destroy cancer cells.  This is achieved by 

blocking the immune cells from attacking 

the cancer cells. As discussed in the 

previous article, Keytruda has shown 

promise in the treatment of mesothelioma 

patients. As a result, schedules of loss in 

living mesothelioma claims have begun 

calculating future care damages with 

Keytruda therapy in mind. 

 

The New Study 

 

The purpose of the latest Nivolumab study 

was to evaluate the efficacy of low-dose 

treatment compared to standard-dose 

treatment.  In the USA, Nivolumab is 

approved for the treatment of non-small 

cell lung cancer, with a dose of 3 milligrams 

for each kilogram of body weight (3 

mg/kg), or a fixed dose of 240 mg every 2 

weeks.   

 

29 participants in the study were given the 

standard treatment of 3 mg/kg every 2 

weeks, while the 18 remaining participants 

were given a lower, fixed dose of either 20 

or 100 mg every 3 weeks.  

 

The researchers investigated survival time 

without disease progression and overall 

patient survival time. The average 

progression-free survival and overall 

survival times were longer among patients 

who were administered a smaller dose of 

Nivolumab. 

 

These averages were based on a small 

number of lung cancer patients. As such, it 

is likely that any difference in survival time is 

due to chance alone. 

 

However, the study results clearly show that 

those treated with smaller doses of 

Nivolumab did not face shorter survival 

times.  The authors of the study were able to 

conclude that low-dose Nivolumab can be 

just as effective as the standard-dose and 

encouraged further study of low-dose 

efficacy. 

 

Other Studies of Nivolumab as 

Mesothelioma Treatment 

 

There are several studies underway into the 

effectiveness of Nivolumab treatment 

among mesothelioma patients.
7
   

 

Japanese researchers, for example, are 

conducting a phase II trial of Nivolumab in 

combination with first-line chemotherapy 

treatment. 

 

Elsewhere, Dutch researchers have found 

that Nivolumab had ‘meaningful clinical 

efficacy’ as a treatment for mesothelioma.
8
 

8 out of 34 patients had a partial response 

after 12 weeks of treatment, while the 

disease was stabilised in another patient. 

The disease control rate (tumours either 

shrunk or did not grow) was calculated at 

47%. 

 

Another study found that Nivolumab 

treatment in isolation, or a combination 

treatment of Nivolumab plus ipilimumab, 

may provide an alternative for 

mesothelioma patients who have 

previously received chemotherapy.
9
 

 

Ipilimumab, another immunotherapy drug, 

targets a protein known as CTLA-4.   

 

After 12 weeks, researchers found that 125 

patients receiving Nivolumab had a 

disease control rate of 42.6%. Meanwhile, 

patients receiving Nivolumab and 

ipilimumab together had a disease control 

rate of 51.9%.  

 

More recent results from this trial, presented 

in September 2017, produced a 1 year 

https://www.bc-legal.co.uk/images/pdf/215-BC-Disease-News-2018-01-19-Edition-215.pdf


 
  PAGE | 47 

 

 

survival rate of 51% in the Nivolumab group 

and 58% in the combination group.
10

   

 

Median overall survival was 13.6 months in 

the Nivolumab group, and has not yet been 

reached in the combination group, 

meaning that more than 50% of this group 

are still alive.  

 

Pembrolizumab (Keytruda) Dosage 

 

In the KEYNOTE-010 study of lung cancer 

patients, published in 2016, there was no 

difference in efficacy when the patients 

were administered doses of 2 and 10 

mg/kg.
11

 

 

As a result of these findings, the Food and 

Drug Administration (FDA) established that 

higher doses were unnecessary and 

approved a lower dose of 2 mg/kg (this was 

later adapted to the standard dosage of 

200 mg).   

 

Approved Keytruda therapy therefore 

prescribes a dose of 200 mg every 2 to 3 

weeks (usually every 3).
12

 This is the 

equivalent of 2.7 mg/kg for a 75 kg adult.  

 

Conclusion 

 

If it becomes common practice for 

damages for future care in mesothelioma 

claims to include Keytruda therapy, it is 

possible that claims for alternative 

therapies, which show consistent promise in 

clinical trials, may also appear on 

schedules of loss.  

 

The high unit cost of immunotherapy 

treatments translates to a significant cost 

per dose. If a mesothelioma claimant is 

treated with Nivolumab, in light of the 

recent study, a lower, cheaper dose may 

be the appropriate course.  

 

 

 

 

 

31% Increase in COPD 

Risk for Those Exposed 

to Second-Hand 

Tobacco Smoke 

 

A new study has found that childhood and 

adulthood exposure to second-hand 

tobacco smoke increases the risk of death 

in adulthood.
13

  

 

Second-hand smoke, or environmental 

tobacco smoke, is a mixture of exhaled 

tobacco smoke and smoke from the 

burning tip of a cigarette.  

 

Many studies have previously observed the 

health effects of childhood exposure to 

second-hand smoke in children and the 

health effects of adulthood exposure to 

second-hand smoke in adults. However, 

few studies have previously examined the 

health effects of childhood exposure to 

second-hand smoke in adults. 

 

Previous research has found that children 

whose parents smoke at home are at 

increased risk of chronic respiratory 

symptoms, asthma and impaired lung 

function. There is also evidence to suggest 

that exposure to second-hand smoke as an 

adult increases the risk of lung and vascular 

disease.  

 

In the latest study, researchers investigated 

whether childhood exposure to second-

hand smoke causes lung / cardiovascular 

damage and increases the risk of fatalities 

in adults. 

 

70,900 non-smokers (never smoked) were 

selected from the American Cancer 

Society’s Cancer Prevention Study-II 

Nutrition cohort. The participants were 

followed over a 22 year time period. 

 

Information was collected in respect of 

childhood and adulthood exposure to 

second-hand smoke.  The researchers were 

interested in all causes of death in 

adulthood, such as ischemic heart disease, 

stroke and chronic obstructive pulmonary 

disease (COPD). 

Approximately 25% of study participants 

lived with a smoker at some point in their 

childhood, and of those children, 74% lived 

with a smoker throughout their childhood.  

 

No statistically significant associations were 

found between childhood second-hand 

smoke exposure and death from all causes, 

ischemic heart disease and stroke, 

although increased hazard ratios were 

identified in those who lived with two or 

more smokers throughout their childhood. 

 

However, the researchers observed a 

statistically significant relationship between 

those who lived with smokers throughout 

childhood and COPD.  

 

COPD is caused by a range of other 

occupational exposures, such as diesel 

fumes, chemical substances and dusts. 

Miners and agricultural workers are known 

to be at increased risk.
14

 

 

Participants had a 31% increased risk of 

COPD-related death. This corresponds to 

about 7 additional deaths per year per 

100,000 people who never smoked.
15

 There 

was also a 21% increase in risk of death 

from COPD among those who had any level 

of exposure to second-hand smoke during 

childhood, but this was not statistically 

significant.  

 

In respect of second-hand smoke exposure 

in adulthood, at least 10 hours per week 

was associated with increased risk of death 

from all causes, ischemic heart disease, 

stroke and COPD. 

 

The researchers concluded that the results 

of the study show that both childhood and 

adulthood exposure to second-hand 

smoke increases the risk of death from 

COPD in adulthood. 

 

Epigenetic Effects of 

Herbicide Exposure 

 

Dr Paul Winchester, a paediatrician at the 

Neonatal and Intensive Care Unit in 

Indianapolis, US, has investigated a 
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suspected cause of high numbers of birth 

defects in patients.
16

 

 

In a recent paper, he concentrated on the 

effects of atrazine exposure, which is one of 

the most widely used herbicides in the US 

and is commonly detected in drinking 

water.
17

 Atrazine is a banned substance in 

the European Union, given persistent 

groundwater contamination. Some studies 

have found that atrazine is an endocrine 

disruptor, with disruption leading to 

‘adverse developmental, reproductive, 

neurological, and immune effects’.
18

 

 

DNA is not unchangeable. This means that 

environmental factors have the ability to 

change DNA and acquired traits may be 

passed on to subsequent generations; 

epigenetic changes.  

 

Is there a link between atrazine in drinking 

water and birth defects? 

 

Mr Winchester’s research team exposed a 

control group of rats to atrazine. Over 

several generations, the researchers 

observed epigenetic changes in offspring. 

 

The researchers found more abnormalities 

and diseases in later generations of rats. In 

the 1
st
 generation, the rats were 

underweight. In the 2
nd

 generation, there 

was increased incidence of testicular and 

breast cancer. In the worst affected 3
rd

 

generation, it was reported that: 

 

‘50 percent of offspring had multiple 

diseases, emotional and physical 

problems, hyperactivity, abnormal sperm, 

and premature puberty’. 

 

Dr Winchester has heralded his discovery of 

a link between chemical exposure and 

epigenetic changes as ‘the most important 

next discovery in all of medicine’. 

 

In last week’s edition of BC Disease News 

(here), we reported that Monsanto, the 

manufacturers of glyphosate-containing 

Roundup herbicide, were ordered to pay 

compensation for causing one of its 

consumer’s to develop non-Hodgkin 

Lymphoma. 

 

Elsewhere, in a separate, co-authored 

study of 71 pregnant women in Indiana, Dr 

Winchester found detectable levels of 

glyphosate in 93% of urine samples above 

the limit of detection (0.1 ng/mL).
19

  

 

Higher glyphosate levels were observed in 

those who lived in rural areas and those 

who consumed more than 24 oz. of 

caffeinated beverages daily. No drinking 

water samples had detectable glyphosate 

levels, however, which suggests that this 

was not the source of exposure.  

 

Glyphosate levels were significantly 

correlated with shortened gestational 

periods, but were not correlated with foetal 

birth weight and head circumference. 

 

Concerns were raised in the recent Indiana 

study, after the authors noted that: 

 

‘... virtually every pregnant mother has 

glyphosate in her body at the time that she 

is creating fetal (epigenetic) imprints in her 

baby’.
20

   

 

Epigenetic effects and adverse foetal 

development, therefore, could add 

another dimension to product liability 

glyphosate claims.  

 

As such, Dr Winchester has called for 

research to be conducted in the field of 

multigenerational effects of chemical 

exposure. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/images/pdf/243-BC-Disease-News-2018-08-17-Edition-243.pdf
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Feature: 

Investigations in Disease Claims: Feature 1 – NIHL Claims 

 

INTRODUCTION 

 

This week, we introduce a new feature series, which focuses primarily on investigations conducted during the course of industrial disease 

claims. 

   

In forthcoming editions of BC Disease News, we will provide separate schedules of investigations for each occupational disease, 

accompanied by general background information, specific to the relevant disease. Investigations are either conducted by Claims 

Inspectors (CI’s), or fee-earners themselves, over the course of a claim.  

 

Typically, investigations and the taking of witness statements consider the genuine issues in dispute and ensure the efficient use of time 

and resources. 

 

Accordingly, forthcoming editions will consider investigations into: 

1. Noise-Induced Hearing Loss (NIHL) Claims (in this week’s edition); 

2. Cumulative Back Claims; 

3. Dermatitis Claims; 

4. Asthma Claims; and 

5. Work Related Upper Limb (WRULD) Claims:- 

o CTS; 

o Rotator Cuff Tendonitis & Shoulder Impingement; 

o Epicondylitis; 

o Stenosing Tenosynovitis; 

o De Quervain’s Disease. 

 

Upon completion of our feature series, publication of our Investigations in Disease Claims Guide will follow.  

 

GENERAL BACKGROUND TO NIHL CLAIMS 

 

Noise is deemed as any unwanted/undesirable sound, arising from any vibrating source of energy. The 3 factors that determine the 

loudness of noise are proximity, frequency and intensity. 

 

Proximity to the source of the noise is important to bear in mind when conducting investigations e.g. how close to the source would the 

Claimant have been situated?  

 

Noise levels are measured using a conventional noise meter or dose-meter and are ‘A’ weighted. ‘A’ weighting is designed to reflect the 

response of the human ear to noise, at high and low frequencies, the human air is not very sensitive. 

 

Evidence provided by the Claimant is often subjective e.g. ‘I had to shout to the person next to me’. This is an example of a Claimant 

estimating how high the noise levels were by reference to needing to shout over a certain distance. Department for Employment ’s 1972 

Code of Practice – noise limits have been exceeded and should surveyed where ‘it was necessary to shout in order to be audible to a 

person about one meter distant’. 

 

The 2005 Guidance (‘the Guidance’) provides the following table: 
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Importantly, noise levels and daily noise level dose are not the same thing. The daily noise level dose takes into account noise exposure 

throughout the Claimant’s working day. Lep,d is a worker’s daily exposure to noise at (normalised to an 8 hour day), taking into account 

the average levels of noise and the time spent in each area. 

 

The table below shows the combinations of noise and exposure times required to give a ‘daily dose’ of 85 dB(A)Lep,d (8 hours). 

 

 

 

Controlling noise/reducing the risks of noise is an important aspect of the insured’s duty. Such measures include: 

 Using quieter equipment or a different, quieter process;  

 Engineering/technical controls to reduce, at source, the noise produced by a machine or process e.g. a silencer, dampeners;  

 Using screens, barriers, enclosures and absorbent materials to reduce the noise on its path to the people exposed e.g. ‘hush huts’;  

 Designing and laying out the workplace to create quiet workstations; 

 Improved working techniques to reduce noise levels; 

 Limiting the time people spend in noisy areas; 

 Automation. 

 A low-noise purchasing policy for machinery and equipment; 

 Proper and regular maintenance of machinery and equipment that takes account of noise so it does not get louder over time. 

 Installation arrangements, e.g. methods of mounting and location, to ensure machinery operates as quietly as possible; and 

 How different ways of operating the machine affect the noise it produces.  

 

Different types of hearing protection provide varying strengths of attenuation. This must be taken into consideration and the attenuation 

value to be subtracted from the Lep,d value.  Ear plugs range from 10–30 dB and ear muffs range from 20–30 dB. However, these are only 

valid when they are fitted properly and the equipment is in good working order. If the equipment is worn, there needs to be provision of 

new equipment and steps for the claimant to be able to obtain such. 

 

Important to obtain information (if available) regarding the frequency of usage. If hearing protection is removed in noisy areas, even for 

short periods, the amount of protection provided will be severely limited. 

 

As wear time is decreased from 100% of time exposed, the effective protection offered decreases. A significant reduction in protection is 

found even if the wear time is 90%. If the hearing protection is worn for 50% of time exposed, the attenuation offered is only about 3 dB. 

 

Common Law 

 

The first general regulations in the UK to protect employees’ hearing from exposure to loud noise were only introduced in 1990.
21

 Prior to 

this, common law negligence is relevant - did the reasonable employer, having positive thought for the safety of its employees, know, or 

ought to have known about the dangers associated with excessive noise? When did employers gain this knowledge of risk? What was 

considered to be dangerous noise exposure which would put employees at risk? 

 

For many larger employers in the UK, 1963 is taken as the date when they knew, or ought to have known, that employees who were being 

exposed to a daily noise dose of 90 dB(A) LEP,d were at risk of potential hearing loss. 

 

For small and medium-sized employers, this date may be too early; knowledge would only be acquired in April 1972 with the issue of a 

Department of Employment Code of Practice. Even then, employers would probably have 18 months-two years to implement hearing 

conservation measures. Therefore, the ‘actionable’ or ‘guilty’ date of knowledge for such employers is probably April 1974. This would be 

viewed as the constructive date of knowledge. 

 

Exposures before 1963 or 1974 (dependent upon the relevant date of knowledge) would be ‘non-negligent exposure’ for which the 

employer cannot be liable because it could not foresee the risk of injury before this date. 
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Statutory Duties 

 

The first generally applicable statutory duties were set out in the Noise at Work Regulations 1989, which came into force on 1 January 

1990. 

 

Employers’ duties are ‘triggered’ when certain ‘action levels’ are reached. 

 

Under the 1989 Regulations the actions levels were as follows: 

 1
st
 Action Level: 85-89 LEP,d 

 2
nd

 Action Level: 90+ LEP,d 

 3
rd

 Action Level: ‘Peak Action Level’ – triggered if noise levels reach 140 dB irrespective of the exposure time. 

 

1st Action Level 

o Carry out noise assessment to determine noise levels and employees’ daily noise dose. 

o The employer has to warn the employee that there is a risk to hearing from the noise exposure. 

o The employer should strongly recommend the wearing of hearing protection to conserve hearing. 

o If the employee elects to wear hearing protection, then the employer must provide proper and adequate protection and 

training on how to use it correctly and how to maintain and replace it. 

o The wearing of hearing protection is not mandatory. 

 

2
nd

 Action Level 

o Reduce noise levels at source by engineering means or reducing exposure by changes to systems of work, or limiting the 

time spent in noisy areas. 

o If the above does not reduce exposure sufficiently, then provide and enforce the wearing of proper and adequate hearing 

protection - the mandatory wearing of protection must be supported by signage. 

o Provide training on how to correctly use the protection and maintain and replace it. 

 

Table: Employer action required at the different action levels 

 

 

 

The current Control of Noise at Work Regulations 2005 came into force on 6 April 2006 and reduced the action levels. The actions levels 

are now known as the Lower Exposure Action Value (LEAV) and the Upper Exposure Action Value (UEAV). The duties under the LEAV and the 

UEAV correspond with the 1
st
 and 2

nd
 Action Levels of the 1989 regulations, but each is now reduced by 5 dB: 

 LEAV: 80 dB(A) LEP,d 

 UEAV: 85 dB(A) LEP,d 

 

There is also a new maximum exposure limit of 87 dB(A) LEP,d. This limit takes into account the reduction in noise by hearing protection. 

Taking into account the attenuating effects of the protection, then no-one should be exposed to daily noise exceeding this limit. 

 

A table showing a timeline of key dates relevant to breach of duty is shown below. 

 

 

 

http://www.legislation.gov.uk/uksi/1989/1790/contents/made
http://www.legislation.gov.uk/uksi/2005/1643/contents/made
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Table: Timeline of key dates relevant to breach of duty 

 

 

 

TEMPLATE SCHEDULE OF INVESTIGATIONS IN A NIHL CLAIM 

 

1. PRE-1974 EXPOSURES 

 

Foreseeability in common law negligence may be an issue in respect of any pre-1974 exposures. Consider whether this could provide (i) 

a complete defence, or (ii) reduce the insurer’s share of the claim. 

 

If foreseeability is in issue then evidence (documentary / lay) will be required looking at: 

(i) Nature of employer’s business? 

(ii) Industry in which operated? 

(iii) Size of employer-sites, employees, turnover (any other measures)? 

(iv) Resources of employer-any H & S and / or R & D and / or OH departments? 

(v) Claimant’s job title and role description? 

(vi) Periods of alleged exposure? 

(vii) Nature of alleged exposure? 

a. Location within premises / site 
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b. Sources (identify any departments, plant & equipment etc. where relevant) 

c. Proximity 

d. Frequency 

e. Duration 

f. How did plant / systems of work / exposures change over material period? 

(viii) Likely noise exposures-Leq and / or Lep,d assessments? 

(ix) Any complaints made about noise at material time? If so when, where, by whom, to whom, nature of same, response to 

these? 

(x) Any specific knowledge in respect of noise and dangers associated with NIHL-if so what and when and by whom and 

how acquired? 

(xi) Subjective assessments of noise exposure-see table below
22

. 

 

 

 

2. PRE-01/01/1990 EXPOSURES 

 

In addition to 1(i)-(x) above. 

 

(i) Noise surveys conducted 

a. When 

b. What parts of business / processes / departments / plant & equipment 

c. By whom-competency and qualifications 

d. Results 

e. What happened post surveys? 

f. How, when and by whom were surveys / results of assessments periodically reviewed? 

g. If plant / processes changed were surveys / assessments repeated? 

 

(ii) Hearing Conservation Programmes 

a. Nature of programme 

b. What parts of business / processes/departments / plant & equipment 

c. Engineering measures taken to reduce / control noise at source? 

i. When? 

ii. What measures-silencers, noise dampeners, hush huts etc.? 

iii. What parts of business etc.? 

iv. By whom? 

v. Reduction achieved? 

d. Changes to systems of work to reduce / control exposures 

i. When? 

ii. What measures-job rotation, automation, substitution by quieter plant etc.? 

iii. What parts of business etc.? 

iv. By whom? 

v. Reduction achieved? 

e. Hearing Protection 

i. From when? 

ii. Enforced? How? What areas / processes / plant etc.? 

iii. If not enforced why not? Any issues of Con Neg? 

iv. What type of HP? 

o Make 

o Model 

o Attenuation 
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o How, why, by whom was it selected as being suitable 

v. Who provided HP? 

f. Training & education 

i. Who provided training? What was their competency / qualifications to do so? 

ii. When was training provided and to whom? 

iii. How was it delivered? 

iv. What was content of training: 

o Did it provide information regarding noise exposure dose? 

o Risk to damage to hearing 

o Advice that HP must be worn-when and where 

o How to obtain HP? 

o How to wear HP? 

o How to maintain HP and identify & report faults / defects in it? 

o How to replace the HP 

g. Health Surveillance Programme 

i. When 

ii. Nature 

iii. Who 

iv. Competency and qualifications 

v. Results reported to employees? Actions taken? 

h. Complaints / previous claims? 

i. Any complaints made by employees in respect of noise / hearing damage etc. 

i. When? 

ii. To whom? 

iii. From whom? 

iv. Nature of complaint? 

v. Response to complaint? 

vi. Any previous NIHL personal injury claims-details & outcomes? 

j. Other 

i. Any HSE investigations / communications regarding noise? 

ii. Nature / Outcomes? 

iii. When, what part of plant / processes? 

iv. Background information on claimant 

o Previous employments 

o Previous noisy employments 

o Social / recreational exposures 

o Previous NIHL claims 

o Member of armed forces / shooting history 

o Member of trade union(s) 

o Other of relevance 

 

3. 01/01/1990 – 05/04/2006 EXPOSURES 

 

(i) As 1 & 2 above 

(ii) Consider whether claimant’s exposure above 1
st
 or 2

nd
 action level? 

(iii) How were the results of the noise exposure assessment (and risks of NIHL) communicated to employees? 

a. By whom? 

b. To whom? 

c. When? 

d. Nature of communication? 

(iv) Were Ear Protection zones identified and demarcated within premises by signage? Full details. 

(v) How was need for wearing of HP within such zones communicated and enforced? 
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4. POST-05/04/2006 EXPOSURES 

 

(i) As 1, 2 & 3 above. 

(ii) Medical Health Surveillance 

a. What is the programme? 

b. Why implemented and from when and how often? 

c. Competency and qualifications of persons conducting programme? 

d. Has C / other employees been identified with noise damage? Details including when / what noise exposure it relates 

to? 

e. Were results communicated to C? 

i. When 

ii. By whom 

iii. Nature / gist of communication? 

iv. Was C referred to doctor or any specialist as a result? When & outcome? 

v. What action taken and when (i.e. C removed from noise?  

f. Any analysis of anonymised health results made? When, by whom, to whom, what did / does it show, actions taken? 

 

5. LIMITATION 

 

Where limitation is in issue you will need evidence dealing with s.33 of the LA 1980 and how any delay has caused deterioration in 

evidence, prejudice to defendant and why a fair trial is no longer possible.  

 

This may include: 

(i) Changes in employer name, status, ownership including when? 

(ii) Changes in premises and when? 

(iii) Changes in plant and equipment and machinery and when? 

(iv) Changes in systems of work and when? 

(v) Changes in management structures and personnel? 

(vi) Lay witness recollection-or lack of it-on all the issues 1-4 above, but broadly: 

a. Claimant’s role and likely noise exposure? 

b. Noise control measures? 

c. Hearing conservation measures? 

(vii) Availability of lay witnesses 

a. What evidence can they provide? What can’t they comment on? How has recollection of events been affected? 

b. What lay witnesses no longer available? 

i. Why? 

ii. What has happened to them / where are they? 

iii. From when? 

iv. What would they have provided evidence on? 

(viii) What documents exist? What is their relevance? 

(ix) What documents did exist but are no longer available? 

a. Why? 

b. When lost or destroyed? 

c. What did they show? 

(x) Previous NIHL claims history 

a. Claims by whom 

b. In respect of what exposures, sources, periods-any relevance to C’s claim? 

c. Solicitor / trade union representations? 

d. Outcomes? 

e. Insurers / brokers involved? 

 

Documents 

 

This Checklist is intended only to be a guide and it is not exhaustive.  

 

NB: IN CASES WHERE SUCH DOCUMENTS ARE NOT AVAILABLE IT IS VITAL TO CLARIFY WHETHER (I) THEY NEVER EXISTED, OR (II) IF THEY DID WHAT 

BECAME OF THEM AND WHEN? 
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The Injury 

 

1. Any relevant complaints made (if at all). 

2. Any HSE investigations or correspondence in relation to this claim, any other similar incidents or the system of work in general. 

3. Any internal investigation reports or forms, including any statements taken or memos sent. 

4. Any documents completed for the purposes of the DSS. 

5. Documents relating to any other similar claims. 

 

Noise Assessments/Surveys & Health & Safety Records 

 

1. Health & Safety Committee Meeting Minutes dealing with noise awareness and any hearing conservation policy. 

2. The Company’s Health & Safety Policy — particularly in relation to noise and hearing protection / conservation. 

3. Any specific noise reduction or noise conservation policy or policy statement. 

4. Any other relevant internal health and safety documents, including memos and e-mails, relating to noise. 

5. Noise assessments / surveys / noise level readings and / or any relevant risk assessments — throughout the duration of the 

Claimant’s employment. 

6. Documents showing any other sources of information obtained, such as: 

a. independent health & safety reports commissioned; work surveys; 

b. documents obtained from HSE, trade associations, health & safety industry journals. 

 

Noise Control Measures 

 

1. Schematic plan of premises and plant & equipment. 

2. Identity of plant, machinery, equipment-manufacturer name and model numbers. 

3. Any manufacturers’ information provided in respect of machinery / plant / equipment noise levels. 

4. Programme of maintenance and repair. 

5. Documents illustrating any steps taken to reduce noise exposure (e.g. by engineering means or changes to the system of work). 

 

Hearing Protection 

 

1. Manufacturers’ / suppliers’ product information (e.g. catalogues, marketing information etc.) for all ear protection provided, 

including the name and make. 

2. Any manuals in respect of the use of the ear protection. 

3. Purchase records to show how often and how many items are typically purchased (e.g. each month). 

4. Documents showing what ear protection the Claimant received and when (e.g. signed receipt forms). 

5. Documents relating to suitability (e.g. trials, discussions with suppliers etc.). 

 

Training & Enforcement 

 

1. Health & Safety Handbook / Manual — preferably the copy signed and dated by the Claimant to acknowledge receipt. 

2. Documents showing all training, instructions and warnings given to the Claimant regarding the dangers of noise and how to 

protect hearing, including: 

a. certificates; 

b. course notes; 

c. course registers 

d. internal memos; 

e. publicly displayed warning notices around the factory — provide photographs if possible; 

f. handbooks/booklets; 

g. notes of guidance and any other literature etc. 

3. The Claimant’s Training Records for all aspects of their work and, in particular, in respect of noise awareness. 

4. Documents relating to enforcement procedures, including warnings given and disciplinary procedures taken against employees 

(particularly the Claimant) for failure to wear ear protection. 
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Health Surveillance 

 

1. Documents detailing any system of health surveillance: 

a. What is the programme? 

b. Why implemented and from when and how often? 

c. Competency and qualifications of persons conducting programme? 

d. Has C / other employees been identified with noise damage? Details including when / what noise exposure it relates to? 

e. Were results communicated to C? 

i. When 

ii. By whom 

iii. Nature / gist of communication? 

iv. Was C referred to doctor or any specialist as a result? When & outcome? 

v. What action taken and when (i.e. C removed from noise?  

f. Any analysis of anonymised health results made? When, by whom, to whom, what did / does it show, actions taken? 

 

Complaints or Comments & Action Taken 

 

1. Documents relating to any written or oral complaints or comments made by the Claimant or any other employees about the 

symptoms or the system(s) of work. 

2. Documents detailing the Company’s response to any such complaints or comments and what action was taken, if any. 

3. All correspondence passing between the Company and the Health & Safety Executive regarding this incident or any other similar 

matters. 

 

Trade Union 

 

1. Is / was there a Union in existence? Has noise ever been raised as an issue? If so, provide details of any action taken by the Union 

and / or copies of any correspondence with it and / or minutes of any meetings with its representative(s). 

 

The Claimant 

 

1. Contract of employments 

2. Job roles / descriptions 

3. Note: Personnel & Occupational health records will be obtained by BC Legal direct. 

 

Inspection of Workplace / Preserving Evidence 

 

May be relevant in respect of recent exposure claims where plant / machinery being shut down or replaced or premises closing down. 

Please identify this within the report so that prompt action can be taken to inspect the workplace and preserve any evidence. 
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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