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Welcome 

 

Welcome to the 249
th
 edition of BC Disease News.  

 

In this issue, we report on another positive decision for defendants, regarding de 

minimis non curat lex in NIHL claims. In Wiseman v Overhead Doors (GB) Limited 

(2018), Professor Lutman’s analysis and methodology of the claimant’s NIHL was 

preferred and binaural noise-associated loss of 3.2 dB was not compensable. 

 

Moreover, we question: who are AWH Legal, as the recently incorporated ABS 

‘merges’ with Roberts Jackson? 

 

In this week’s feature article, we continue our series of investigations in disease 

claims by providing a background to carpal tunnel syndrome (CTS) claims, and 

laying out the relevant information on work-related upper limb disorders (WRULD) 

to obtain upon investigation. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

De Minimis in NIHL Claims – Roberts Jackson and AWH Legal – Mesothelioma 

Survival in Men and Women – Pleurectomy Decortication and Extrapleural 

Pneumonectomy – Chronic Back Pain and Genetics – Investigations in CTS 

Claims. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
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More De Minimis 

Success in NIHL Claims: 

Wiseman v Overhead 

Doors (GB) Limited 

(2018) 

 

In the recent cases of Harte and Nicholls, 

reported in editions 240 (here) and 241 

(here) of BC Disease News, defendants 

have been successful in running de minimis 

non curat lex as a defence in noise-

induced hearing loss (NIHL) claims. This has 

rebutted the presumption that after 

judgment in Dryden v Johnson Matthey 

[2018] UKSC 18 was handed down, any 

measure of NIHL would constitute an 

‘actionable’ injury. 

 

A common thread in these cases has been 

the preferential treatment of the LCB 

Guidelines (2015) over the CLB Guidelines 

(2000), when calculating noise induced 

losses across 1, 2 and 3 kHz. In this article, 

we report on the case of Wiseman v 

Overhead Doors (GB) Limited (2018), 

another case involving minimal noise 

induced losses, which was heard at 

Manchester County Court, in June 2018. 

 

THE CLAIM 

 

The claimant, a former sheet metal worker, 

alleged that he had developed noise-

induced hearing loss as a result of historic 

employment with 3 defendants, from 1977 

to 1988. The work that the claimant was 

engaged in was the same in each of the 

defendant’s premises. The claimant worked 

8-hour days, 4 days per week, and 

‘occasionally’ worked overtime. 

 

In a witness statement, dated 4 September 

2014, the claimant identified guillotines, fly 

presses, orbital grinders and hammers as 

being ‘constant’ and ‘continuous’ sources 

of noise exposure, causing him to have to 

‘shout’ to communicate with co-workers. In 

the 2
nd

 and 3
rd

 defendants’ premises, there 

were 150 employees, all conducting the 

same work. Responding to Part 18 

questions, the claimant identified jigsaws, 

circular saws, air powered drills and metal 

folding machines as further sources of noise 

exposure.  

 

The defendants conceded limitation pre-

trial, leaving breach of duty and causation 

in dispute. 

 

Engineering Evidence 

 

The single joint expert engineer, Mr Tudor, 

produced a report in July 2017. In 

calculating the noise levels to which the 

claimant was exposed, Mr Tudor was drawn 

to rely on Health and Safety Executive (HSE) 

documentation on noise in fabrication 

workshops, as the claimant had failed to 

provide ‘details regarding how close to the 

tools he was located, or how long each day 

he would use each tool’. 

 

According to HSE, a noise level of 99 dB(A) 

would require a person to shout to 

communicate with a person 1.2m away, 

while a noise level of 93 dB(A) would require 

a person to speak very loudly to 

communicate with a person 1.2m away. 

 

Taking into account the claimant’s 

overtime, the single joint engineer 

considered that the claimant’s daily noise 

dose would have been between 86 and 96 

dB(A) Lep,d.  

 

Mr Tudor went on to state that over ear 

muffs, provided by the employer, would 

have significantly reduced noise 

attenuation by between 25 and 30 dB. The 

claimant’s evidence alleged that ‘he only 

wore it, effectively, when he was 

hammering’. If the claimant wore hearing 

protection, as alleged, it was Mr Tudor’s 

opinion that the claimant’s noise exposure 

would have been reduced ‘to below 

injurious levels’. It was not possible to say 

whether the claimant had been exposed to 

noise levels above the 1972 Code of 

Practice for Reducing the Exposure of 

Employed Persons to Noise guidelines on a 

day-to-day basis. The 1972 Code of 

Practice recommended a maximum daily 

noise dose of 90 dB(A) Lep,d. 

 

 

 

THE TRIAL 

 

The trial was heard before His Honour Judge 

Platts, at Manchester County Court, on 20 

June 2018.  

 

Breach of Duty  

 

Firstly, on breach of duty, the judge 

considered the relevance of the claimant’s 

unchallenged assertion that he had to 

‘shout’. Although the definition of shouting is 

‘imprecise’ and ‘subjective’, the judge 

reasoned that both ‘shouting’ and ‘very 

loud talking’ would imply that the 1972 

Code of Practice guidelines would have 

been breached. 

 

Secondly, HHJ Platts considered the 

relevance of the date when the 2
nd

 and 3
rd

 

defendants provided the claimant with ear 

muffs. He reasoned that it was ‘probably 

from 1985 onwards’ and identified that: 

 

‘... the fact that the ear muffs were provided 

tends to suggest that those Defendants 

thought that noise levels were such that ear 

protection should be provided to their 

employees, even though they did not 

necessarily enforce the wearing of them’. 

 

In light of all of the evidence on breach, 

HHJ Platts concluded, at paragraph 20, 

that: 

 

‘... the noise levels did exceed the 

guidelines when the machines were being 

used and, on the Claimant’s unchallenged 

evidence, that noise was described as 

either continuous or constant. I accept his 

evidence that he had to shout and that puts 

the noise level in excess of the guidelines of 

1972. I find that that was the case for both 

the first Defendants and the second and 

third Defendants and I therefore find that 

they were all in breach of duty’. 

 

Causation 

 

On causation, the judge considered R2(a) 

to be the only CLB Guidelines requirement 

in issue, namely that the claimant’s 

cumulative noise immission level (NIL) was in 

excess of 100 dB(A). The claimant 

https://www.bc-legal.co.uk/bcdn/621-240-hearing-loss-onset-25-years-post-noise-exposure-harte-v-hawker-siddeley-dynamics-ltd-2-ors-wigan-county-court-2018
https://www.bc-legal.co.uk/bcdn/627-241-a-review-of-de-minimis-in-nihl-claims-post-dryden-nicholls-v-osram-ltd-anor-newcastle-county-court-2018
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produced 4 audiograms, all of which were 

consistent with NIHL. 

 

The single joint engineer’s report noted that 

the claimant’s NIL would have been 

between 95 and 105 dB(A). On the balance 

of probabilities, HHJ Platts found that the 

claimant had proved that the overall 

exposure was in excess of 100 dB(A) NIL. 

Accordingly, causation was made out 

against all three defendants. 

 

De Minimis 

 

Subsequently, the judge considered the 

extent of the claimant’s NIHL, which was 

contested by all three defendants. Expert 

medical reports were provided by Mr 

Hasan, instructed on behalf of the 

claimant, and Professor Lutman, for the 

defendant. 

 

Both experts were in agreement that the 

claimant’s total binaural hearing loss was 

the average of all 4 audiograms produced. 

Across 1, 2 and 3 kHz, Mr Hasan and 

Professor Lutman assessed the claimant’s 

hearing loss at 26.8 dB and 27.5 dB, 

respectively.  

 

However, the experts disagreed over the 

proportion of hearing loss attributable to 

noise exposure. Mr Hasan, in his 2012 

report, calculated the claimant’s age 

associated hearing loss (AAHL) at 8.3 dB, 

using the 50
th
 percentile of ISO 7029. 

Therefore, he concluded that the 

claimant’s NIHL was as high as 18.5 dB. 

 

Unlike Mr Hasan, Professor Lutman, who 

produced his medical report in 2017, was 

able to rely on the approach taken in the 

LCB Guidelines, which he had co-written. 

The latest guidance produced much higher 

age associated losses. With an AAHL of 24.3 

dB, the claimant’s binaural NIHL was 

calculated at just 3.2 dB. In his report, 

Professor Lutman considered that such 

hearing loss was ‘too small to be 

noticeable’. 

 

In the medical experts’ joint statement, Mr 

Hasan accepted that the analysis and 

methodology of Professor’s Lutman’s 

calculations would have produced 3.2 dB 

NIHL. Adopting his own, revised 

methodology and using the 25
th
 percentile 

of ISO 7029, Mr Hasan arrived at a NIHL 

element of 5.5 dB. The claimant’s instructed 

expert did, however, under cross-

examination, admit that the claimant’s NIHL 

would be ‘close to zero’ if he fell within the 

5
th
 percentile of AAHL and accepted that 

3.2 dB NIHL would be ‘negligible’. 

 

For this reason, HHJ Platts found that Mr 

Hasan’s calculation of 5.5 dB NIHL could not 

stand, preferring Professor Lutman’s superior 

analysis: 

 

‘... the hearing loss, averaged out at 1, 2 

and 3 kHz is 3.2 dB and that is the hearing 

loss which I find that the claimant has 

suffered as a result of the defendants’ 

breach of duty’. 

 

The claimant also had a deficit at 4 kHz and 

sought to rely on the Moore Papers, in 

addition to the medical reports and joint 

statement, which discuss the perceptual 

effects of hearing loss for frequencies 

above 3 kHz. However, HHJ Platts 

disallowed the claimant’s application, on 

the basis that: 

1. Mr Hassan’s written opinion, at the 

outset of trial, did not state that the 

Papers should form part of the 

consideration of the case; 

2. It was too late to introduce the Papers 

as a new element at trial; and 

3. The claimant had not included the 

Papers in the 6 months prior to trial 

when evidence should have been 

collated. 

 

Before reaching a conclusion on whether 

NIHL of 3.2 dB was compensable, HHJ Platts 

considered the binding authorities on 

‘actionable’ injury. The most recent case 

was heard earlier in 2018. In the case of 

Dryden, reported in edition 224 of BC 

Disease News (here), platinum salt 

sensitisation, an asymptomatic condition, 

constituted ‘sufficient damage to found an 

action for negligence or breach of statutory 

duty’. 

 

At the Supreme Court, Lady Black 

distinguished Dryden from Rothwell v 

Chemical & Insulating Co Ltd [2008] AC 

281. She did so on the basis that unlike 

pleural plaques, which are a mere marker 

of exposure to asbestos dust, platinum salt 

sensitisation constituted a change to the 

claimant’s ‘physiological makeup’, which 

carried the risk of subsequent allergic 

reaction to chlorinated platinum salts.  

 

In Wiseman, however, accepting that de 

minimis is a question of fact in each case, 

HHJ Platts concluded that ‘3.2 dB 

impairment due to noise exposure’ was not 

compensable. Although the claimant had 

successfully argued breach of duty and 

causation, the claim had to fail. 

 

His reasoning for finding in favour of the 

defendant and dismissing the claimant’s 

claim was, as follows [paragraphs 51 and 

52]: 

 

‘I accept that there is an injury, and that 

injury is that excessive noise has caused 

damage to the ear, identified by the 

audiological testing results. It is clearly 

damage to a small degree. The agreed 

evidence at trial was that it does not have 

any material, or to use another word 

“appreciable”, effect for the Claimant. In 

reality Mr Wiseman is no worse off because 

of the exposure to noise by his former 

employers. His perception of his hearing 

would be exactly the same now whether or 

not the Defendants had been in breach of 

their duty to him or whether or not he had 

been employed by them for those 11 years 

… on the evidence available … he is not 

materially or appreciably worse off to any 

degree. 

 

… the fact that he has a measurable 

hearing loss caused by noise is not of itself 

sufficient. It is not going to get any worse, 

there is to be no other condition developing 

from it. Unlike Cartledge and unlike Dryden, 

and on the authorities … which would seem 

… to be consistent, he has to prove that it 

has made a material difference, that he is 

appreciably worse off as a result of the 

negligence. Given that both Professor 

Lutman says that he is not worse off and Mr 

Hasan agreed that it has made no 

difference, or that it was negligible, I just 

cannot find that that should sound in 

compensation’. 

https://www.bc-legal.co.uk/bcdn/482-224-actionable-injury-in-platinum-salt-sensitisation-claim-dryden-and-others-appellants-v-johnson-matthey-plc-respondent-2018-uksc-18
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The Rise and Fall of Roberts Jackson 

 

Last week, the well-known claimant occupational disease firm, Roberts Jackson, went into administration. In this article, we report on the 

rise and fall of Roberts Jackson and provide information about AWH Legal, the alternative business structure (ABS) which bought the 

claimant firm out of administration. 

 

Inception of Roberts Jackson 

 

Roberts Jackson was incorporated in 2009 and specialised in claimant occupational disease claims, particularly NIHL claims. Karen and 

Oliver Jackson were the founding members. Karen had previously been a partner at BLM, specialising in disease claims. 

 

Growth and Awards 

 

Financial statements, filed for December 2013 and December 2014, showed the firm’s annual turnover growing from £7.3 million to £11.6 

million. This was the firm’s peak turnover and thereafter, over 2 years, there was a small decline to £10.9 million in the year ending 31 

December 2016. 

 

 

The firm’s revenue growth was also reflected in the size of its workforce, increasing from 116 employees (2013) to 217 employees, in 2015. 

However, its staff numbers reduced in the subsequent year, to 190. 
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None of this was unexpected, given the decline in NIHL claims across the disease market, generally, over the same time. The figure below 

shows the top 10 claimant firms within the NIHL market, between 2013 and 2018.
1
 All firms have seen declining volumes over time, but 

Roberts Jackson was always a major player. 

 

 

 

The Legal 500 listed
2 
firm was always keen on awards in recognition of its services, including: 

 Regional Law Firm of the Year at the British Legal Awards – shortlisted in 2012.
3
 

 Legal Services Team of the Year at the Claims Innovation Awards – shortlisted in 2013
4
 won in 2014.

5
 

 PI/Clinical Negligence Team of the Year at the Manchester Legal Awards – won in 2015.
6
 

 Boutique Law Firm of the Year at The Lawyer Awards – shortlisted in 2014
7
 and won in 2016.

8
 

 Business of the Year (turnover over £5 million) at the North East Cheshire Business Awards – won in 2016.
9
 

 Law Firm of the Year (medium) at the Manchester Legal Awards – won in 2017.
10

  

 Claimant Law Firm of the Year at the Claims Innovation Awards – won in 2017.
11
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To many, it was viewed as the leading 

claimant NIHL firm within the market. 

 

NorthEdge Capital Investment  

 

In July 2014, Roberts Jackson received a 

£15 million private equity investment from 

NorthEdge Capital, signalling clear 

ambition to grow the business. Grant Berry 

and Jon Pickering, managing partner and 

director at NorthEdge, joined the Roberts 

Jackson board as non-executive directors 

as part of the deal.  

 

At the time, Roberts Jackson’s then CEO, 

Karen Jackson, stated: 

 

‘This is a very exciting time for the business 

and we are delighted to welcome 

NorthEdge on board as an investor. The 

introduction of Alternative Business 

Structures through The Legal Services Act 

2007 has created interesting opportunities 

for firms like ours. The investment from 

NorthEdge will allow us to accelerate the 

growth of the business, capitalise on new 

opportunities within the market and 

hopefully provide many more clients with 

the very best advice’. 

 

Two years later, NatWest agreed to provide 

a £5 million revolving credit facility, which 

was deemed ‘adequate ... to service its 

debt requirements’.
12

 

 

The Mysterious Departure of Karen and 

Oliver Jackson from the Business 

 

In edition 227 of BC Disease News (here), we 

reported that Rachael Charmbury, formerly 

of Squire Patton Boggs, had replaced 

Karen Jackson as CEO of Roberts Jackson, 

in April 2018. It was said that Karen Jackson 

would continue to work with the business in 

a consultancy capacity.
13

 Oliver Jackson 

also resigned. At the same time, it was 

announced that £750,000 would be 

invested in a ‘market leading 

[technological] platform’, with the intention 

of the firm expanding its occupational 

disease services. 

 

 

 

 

Roberts Jackson Merged with AWH Legal 

 

On 28 September 2018, however, Roberts Jackson entered into administration. Andrew 

Hosking and Sean Bucknall, of Quantuma LLP, were appointed Joint Administrators
14

 and 

within hours, AWH Legal announced that it had ‘merged’ with Roberts Jackson. The 

immediacy of the sale out of administration facilitated the transfer of all Roberts Jackson 

staff across to the new business partner.
15

 

 

Quantuma stated: 

 

‘The financial difficulties experienced by Roberts Jackson are endemic in the legal sector 

at present, with the high cost of funding case files having a severe detrimental effect on 

firms’.
16

 

 

Who Are AWH Legal? 

 

AWH Legal is an ABS, incorporated on 4 December 2015, which offers legal services 

through the trading name, AWH Solicitors.
17

 

 

In edition 169 of BC Disease News (here), we reported that the assets of personal injury firm, 

Carter Law, had been purchased by AWH Legal from the liquidators, for a figure totalling 

£3 million.  

 

Managing Director, Abdul Hussain, describes himself as an ‘Entrepreneur and Investor’ on 

his LinkedIn account, with aspirations for AWH to grow significantly within the personal injury 

market. 

 

 

 

The NIHL market has proved to be difficult for many claimant firms to succeed in, given 

their low success rate in claims and the inevitable cashflow difficulties in funding large 

volumes of claims. It will be interesting to see whether AWH proves to be a genuine new 

player within this market which can buck the trend and make a financial success of its 

investment in Roberts Jackson. 

 

Women with Mesothelioma Live Longer than Men 

 

Men are more likely to be diagnosed with mesothelioma than women. This is due, in part, 

to the strong association between mesothelioma and exposure to asbestos in historically 

male-dominated industries. However, there are some cases of mesothelioma in women.  A 

new study has found that, among those diagnosed with mesothelioma, women tend to live 

longer than men. 

 

The study, carried out by researchers in Australia, investigated differences in survival 

between male and female participants with 25 types of cancer.
18

  Specifically, the 

researchers were interested in the proportion of men and women alive 5 years post-

diagnosis (‘5-year survival rate’).  

https://www.bc-legal.co.uk/bcdn/516-227-roberts-jackson-appoints-new-ceo.html
https://www.bc-legal.co.uk/bcdn/21-169-claimant-pi-firms-face-financial-difficulties-as-reforms-loom.html
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According to the American Cancer Society, 

the 5-year survival rate in those diagnosed 

with stage 1A mesothelioma is around 16%, 

and the 5-year survival rate in those 

diagnosed with stage IV mesothelioma is 

less than 1%.
19

 

 

The data for the new study was collected 

from cancer registries in Victoria, Australia, 

between 1982 and 2015.   

 

For all 25 cancer types grouped together, 

the male and female test subjects had a 5-

year survival rate of 47.1% and 52.0%, 

respectively.  Male survival rates were lower 

than female rates in 11 types of cancer, 

including mesothelioma, whereas female 

survival rates were lower than male rates in 

just 3 types of cancer.  The finding that 

women with mesothelioma survive longer 

than men with mesothelioma was deemed 

to be statistically significant. 

 

The study authors do not discuss or 

hypothesise why certain types of cancer 

have different survival rates. However, 

identifying why sex affects overall cancer 

survival, or specific types of cancer survival, 

may lead to improved outcomes for all 

patients.  

 

It is important, when considering any study 

on survival rates, to bear in mind that 

researchers will often use historic cohort 

data, which may not include patients 

treated with the most up-to-date of 

therapies.  

 

This month, Professor James P Allison and 

Professor Tasaku Honjo received the Nobel 

Prize for immune checkpoint therapy, 

otherwise known as immunotherapy.
20

 We 

have regularly reported in BC Disease News 

that immunotherapy drugs, such as 

Keytruda
©
 and Opdivo

©
, have yielded 

success in clinical trial cancer patients. 

Research is still in its infancy, but remains a 

particularly promising option.   

 

In edition 246 (here) and in last week’s 

edition of BCDN (here), we reported that 

there are several other potential treatment 

options for mesothelioma patients currently 

under investigation.  

 

It will be interesting to see whether future 

studies demonstrate a change in male and 

female survival rates after patients have 

been treated with novel therapies, such as 

immunotherapy. 

 

Surgery in 

Mesothelioma Patients 

is ‘Underutilised’, Says 

Study Co-Author 

 

Mesothelioma is an aggressive cancer that 

is primarily, but not always, caused by 

exposure to asbestos. It has poor prognosis 

and patients generally survive for only a 

short time post-diagnosis. Standard 

mesothelioma treatment methods include 

chemotherapy and, in some cases, 

surgery, while a range of innovative 

treatments are also in the progress of being 

investigated.   

 

The National Comprehensive Cancer 

Network, an alliance of leading cancer 

centres in the USA, only encourages 

aggressive surgical treatment in patients 

with mesothelioma affecting epithelioid 

cells
21

. Consequently, surgery tends to only 

be performed on patients with epithelioid 

mesotheliomas.  

 

More disparagingly, in the Mesothelioma 

Management Guidelines for 2018, the 

British Thoracic Society has removed 

surgery from its treatment 

recommendations for all types of 

mesothelioma, unless patients take part in 

clinical trials, because the expert 

consensus is that the potential harm of 

surgery outweighs the benefits.
22

  

 

However, a new study has suggested that 

patients with mesothelioma cell types other 

than epithelioid could benefit from 

aggressive surgery. 

 

Mesothelioma most commonly affects the 

lining of the lung (pleural) or abdomen 

(peritoneal).  Mesothelioma cells can be 

epithelioid or sarcomatoid, as well as 

biphasic, meaning that both cell types are 

involved. 

Around 70% of mesothelioma cases affect 

epithelioid cells. Epithelioid mesotheliomas 

are generally less aggressive and do not 

spread as quickly as other types of 

mesothelioma. By contrast, sarcomatoid 

mesotheliomas, which affect sarcomatoid 

cells, account for between 7% and 20% of 

pleural mesothelioma cases and fewer 

than 4% of peritoneal mesothelioma cases. 

Sarcomatoid mesotheliomas are the most 

aggressive, treatment-resistant types of 

mesothelioma.
23

 

 

Aggressive surgery options for 

mesothelioma include extrapleural 

pneumonectomy and pleurectomy 

decortication.   

 

In extrapleural pneumonectomy, the 

diseased portion of the lung, part of the 

membrane surrounding the heart, part of 

the diaphragm and part of the membrane 

which lines the chest are removed. It is 

usually only performed on patients whose 

disease has been caught early (before the 

disease has spread) and on otherwise 

healthy patients with good function in the 

remaining lung.
24

 Pleurectomy 

decortication involves the removal of the 

pleura and all visible tumour masses, 

leaving the lung in place.
25

  

 

In the new study, the average survival times 

of epithelioid, sarcomatoid and biphasic 

mesothelioma patients, treated with 

aggressive surgery, were compared with 

the average survival times of patients who 

did not undergo aggressive surgery.
26

 The 

results were, as follows: 

 Epithelioid mesothelioma survival: 

20.9 months (surgery), versus 14.7 

months (no surgery).  

 Biphasic mesothelioma survival: 

14.5 months (surgery), versus 8.8 

months (no surgery). 

 Sarcomatoid mesothelioma 

survival:  11.2 months (surgery), 

versus 6.5 months (no surgery). 

 

Survival times were therefore longer among 

surgically operated mesothelioma patients 

than those who were not operated on, 

although the difference in survival times 

was not statistically significant among those 

with sarcomatoid cell types. 

https://www.bc-legal.co.uk/bcdn/672-246-tumour-treating-fields-enhance-chemotherapy-success-in-pleural-mesothelioma-patients
https://www.bc-legal.co.uk/bcdn/690-248-new-mesothelioma-treatments
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The study findings infer that mesothelioma 

patients with epithelioid, biphasic and 

sarcomatoid tumours could all benefit from 

surgery, in spite of current National 

Comprehensive Cancer Network and British 

Thoracic Society guidance. 

 

Dr Charles Simone, co-author of the new 

study, believes that: 

 

‘Surgery is underutilised in general for all 

patients [with mesothelioma], but more 

grossly underutilised in bi-phasic and 

sarcomatoid patients because the 

guidelines say don’t even consider it’. 

 

Could Claimants Have 

a Genetic 

Predisposition to 

Chronic Back Pain? 

 

A new study has suggested that there may 

be a link between chronic back pain and 

the human genome.
27

  These findings may 

help to better the understanding of 

biological processes behind the 

development of cumulative back 

disorders. In turn, this may help to identify 

individuals who are most at risk and lead to 

the development of new therapies. 

 

Back pain is a major cause of ill health and 

lost productivity.   

 

The latest Health and Safety Executive (HSE) 

figures on back pain show that currently, 

around 590 in every 100,000 workers 

experience back pain. This corresponds to 

194,000 cases in the UK in 2016/17
28

.   

 

In 2016/17, there were 3.2 million days lost 

due to work-related back disorders, with an 

average of 16.5 days lost per person.   

 

Between 2014/15 and 2016/17, there were, 

on average, 490 people per 100,000 with 

back disorders in all industries.  

 

However, the prevalence of back disorder 

cases was higher than average in both the 

construction, transportation and storage 

industry (920 cases in every 100,000) and in 

the human health and social work industry 

(730 cases per 100,000).   

 

In the new study, the genetic makeup of 

almost 30,000 test subjects with chronic 

back pain were compared against around 

130,000 control subjects who did not. For 

the purposes of this study, ‘chronic back 

pain’ was described as back pain which 

had been present for at least 3 to 6 months. 

All participants had European ancestry. 

 

The strongest association between chronic 

back pain and genetics was found in test 

subjects with a variant in the SOX5 gene. 

The SOX5 gene produces a protein 

responsible for regulating embryo 

development. The same association was 

also found in another large-scale 

investigation, while studies in mice 

discovered that inactivation of the SOX5 

may be linked with cartilage and skeleton 

formation defects. 

 

Other associations were found in a gene 

previously linked to intervertebral disc 

herniation (‘slipping a disc’) and a gene 

which plays a role in spinal cord 

development.
29

 

 

Lead author of the paper, Pradeep Suri, 

provided a summary of the study findings: 

 

‘The results of our genome-wide association 

study point to multiple pathways that may 

influence risk for chronic back pain. 

Chronic back pain is linked to changes in 

mood, and the role of the central nervous 

system in the transition from acute to 

chronic back pain is well recognized.  

However, the top two genetic variants we 

identified suggest causes implicating the 

peripheral structures, such as the spine.  We 

expect that further large-scale genetic 

studies will reveal the importance of both 

peripheral and central contributors to the 

complex experience of chronic back pain’. 

 

If future studies provide additional 

evidence that chronic back pain is 

associated with particular genetic 

variations, cumulative back disorder 

claimants could undergo genetic 

screening. Claimants who possess the 

genetic variations highlighted in this study 

may be unable to prove that their 

employment caused their back condition. 
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Investigations in Work-Related Upper Limb Disorder Claims: Part 1 – Carpal 

Tunnel Syndrome 

 

GENERAL BACKGROUND TO WRULD CLAIMS 

 

The term ‘upper limb disorders’ (ULD’s) is a general label used to refer to a range of medical conditions affecting the upper limbs which 

occur commonly within the general population.  

 

The term ‘upper limb’ refers to: 

 

a) The part of the body: the arm and hand, covering a region extending from the tips of the fingers to the shoulder and extending 

into the neck. 

 

b) The tissues: the soft tissues, muscles and connective tissues (tendons and ligaments) and the bony structures, as well as the skin, 

along with the circulatory and nerve supply to the limb. 

  

ULD’s can be described by the part of the body affected, or by the presumed pathological mechanism.  

 

The most common ULD’s encountered are: 

 Carpal Tunnel Syndrome (covered this week in Part 1); 

 Shoulder Injuries (rotator cuff tendonitis, rotator cuff tears and Shoulder Impingement Syndrome) (covered next week in Part 2); 

 Epicondylitis [both lateral (Tennis Elbow) and medical (Golfer’s Elbow)] (covered next week in Part 2); 

 De Quervain’s Disease (Blackberry Thumb) (covered in edition 251 in Part 3); and 

 Stenosing Tenosynovitis (Trigger Finger) (covered in edition 251 in Part 3). 

 

These conditions are typically self-limiting in terms of their duration and typically have good prognosis. They can resolve with rest, non-

invasive treatments, such as splints and wrist supports or with steroid injections and in some cases surgery. 

 

Some of these ULDs have an association with work activities, so they may, in some cases, be caused by work or aggravated, exacerbated 

or their onset accelerated by the same. In such cases they are referred to as Work Related Upper Limb Disorders (WRULDs). 

 

Features of occupational tasks that are typically considered to be connected to WRULD’s include: 

 

 Repetition; 

 Force; 

 Duration of exposure; 

 Awkward posture; 

 Working environment; 

 Psychosocial factors; and 

 Individual differences.  

 

These are described below. 

 

Repetition 

 

Work is repetitive when it requires the same muscle groups to be used over and over again during the working day or when it requires 

frequent movements to be performed for prolonged periods. 
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(Source: Pxhere) 

 

Force 

 

Force can be applied to the muscles, tendons and joints of the spine by handling heavy objects, performing tasks such as pushing and 

pulling, fast movements or as a result of excessive force generated by the muscles of the body. 

 

 

(Source: Flikr) 

 

Duration of Exposure 

 

Duration refers to the length of time for which a task is performed. It includes the length of time that the task is undertaken in each shift, 

plus the number of working days the task is performed (e.g. four hours per day, five days per week). Short exposures are unlikely to create 

significant risk of injury, except where the task is exceptionally demanding and/or the worker has not been allowed to build up to its 

demands over a period of time. This can occur after returned to work from holidays always an increase in the work pace. 

 

Working Posture 

 

Working postures can increase the risk of injury when they are awkward and/or held for prolonged periods in a static or fixed position. An 

awkward posture is where a part of the body is used well beyond its neutral position. A neutral position is where the trunk and head are 

upright, the arms are either side of the body, forearms are hanging straight or at a right angle to the upper arm, and the hand is in the 

handshake position. Static postures occur when a part of the body is held in a particular position for extended periods of time without the 

soft tissues being allowed to relax. 

 

https://pxhere.com/en/photo/574208
https://www.flickr.com/photos/128772241@N07/15392742707
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(Source: Wikimedia Commons) 

 

Working Environment 

 

This includes factors such as vibration, cold and lighting.  Exposure to cold and resulting decreased blood flow, decreased sensation 

dexterity, decreased maximum grip strength and increased muscle activity. The visual demands of the task are an important consideration 

since the workers posture can be largely dictated by what they need to see. 

 

Psychosocial Factors 

 

Examples include workers who have little control over their work and work methods, where work demands are perceived to be excessive 

or there is a payment system in place which encourages working too quickly or without breaks. 

 

Individual Differences  

 

Examples include new workers who may need time to acquire the necessary skills and/or rates of work, differences in competence and 

skill, workers of varying body size (weight, height, reach), vulnerable groups (older workers, younger workers, expectant mothers), health 

status and disability, individual attitudes or characteristics. 

 

This week, we provide a background to carpal tunnel syndrome and composite template schedule of investigations for WRULD claims. 

 

BACKGROUND TO CARPEL TUNNEL SYNDROME (CTS) 

 

Introduction 

 

Carpal Tunnel Syndrome (CTS) is a condition caused by irritation to the median nerve within the wrist.   

 

In the UK, approximately 3 in 100 men and 5 in 100 women experience CTS in their lifetime, according to the NHS
30

, making it one of the 

most prevalent ULDs.  Most studies report population prevalence of 1-5 %.  It can affect people of all ages, though it tends to become 

more common with age, with those aged 45 to 65 most likely to be affected.  It is the most common nerve compression disorder.  A US 

study
31

 found that incidence of CTS has increased during and since the 1980s. 

 

https://upload.wikimedia.org/wikipedia/commons/c/c0/Computer_Workstation_Variables_cleanup.png
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The carpal
32

 tunnel (shown in the image below) is the anatomical passageway between the forearm and the hand. The tunnel is formed 

by the bones of the wrist (carpal bones) which are arranged in a semi-circular pattern and overlaid by the transverse carpel ligament. 

Passing through this tunnel are the flexor tendons of the fingers, various blood supplies and, importantly, the median nerve. The median 

nerve provides motor function to allow movement of the thumb as well as creating the sensation of touch in the skin of the thumb and the 

index, middle and ring fingers. 

 

 

(Source: Wikimedia Commons) 

 

The other nerves to the hand, the radial and ulnar nerves, do not pass through the tunnel.  The median nerve relays physical sensations 

from the hand to the brain (touch), and it relays signals controlling movement from the brain to the hand.  CTS is caused by the nerve 

being compressed as it passes through the carpal tunnel into the hand.  Compression can occur if the tissues inside the tunnel become 

swollen or the tunnel narrows over time. 

 

Causes 

 

The cause of compression of the median nerve is often unknown, though risk factors are believed to include: 

 

 Family history of CTS; 

 Female gender; 

 Pregnancy; 

 Being overweight; 

 Wrist injuries, such as carpal fractures; 

 Health conditions such as diabetes, underactive thyroid and rheumatoid arthritis; 

 Abnormal wrist structures such as an unusually narrow carpal tunnel, or as a result of cysts, growths or swellings in the tendons or 

blood vessels that pass through the tunnel; 

 Menopause; 

 Playing a musical instrument; 

 Assembly packing; 

 Work that involves manual labour; and 

 Working with vibrating tools. 

 

CTS is more common in women than in men, perhaps because the tunnel is smaller.  Approximately one in four people with CTS have a 

close relative who also has the condition, possibly due to hereditary smaller carpal tunnels.  CTS is common during pregnancy, possibly 

due to fluid retention leading to swelling of the contents of the tunnel, though many cases disappear after birth.  There is some evidence 

that hormones may play a role, as pregnancy and menopause may be risk factors.   

https://upload.wikimedia.org/wikipedia/commons/c/c9/815_The_Carpal_Tunnel.jpg
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Activities that can be risk factors involve strenuous grip, repetitive wrist flexion and exposure to vibration.  The NHS notes that further research 

is required into the link between work-related hand use and CTS,
33

 and BUPA say that there is no strong evidence that working with a 

computer mouse or keyboard can cause CTS.
34

 The NHS also comments that CTS is more common in patients who carry out strenuous 

activities than in those who spend extended periods typing. 

 

Symptoms 

 

Symptoms usually develop gradually, and in the early stages, tend to be worse during the night or early in the morning.  Symptoms may 

include: 

 

 Tingling in the hand and fingers; 

 Numbness in the hand and fingers; 

 Pain, sometimes a burning sensation, in the hand and fingers; 

 Pins and needles (paraesthesia); 

 Weakness of the thumb; 

 Dull ache in the hand, forearm or upper arm; 

 Dry skin, swelling or changes in the skin colour of the hand; 

 Decrease in sensitivity to touch (hypoaesthesia); 

 Weakness and muscle mass loss (atrophy) of muscles at the base of the thumb; 

 Weaker grip; 

 Dropping objects; 

 Difficulty with intricate finger tasks such as fastening buttons or laces and typing; and 

 Carpal tunnel syndrome is caused because of raised pressure within the carpal tunnel which causes damage to the median 

nerve. When this occurs an individual can feel pain, tingling (paraesthesia) and/or numbness in the thumb and index, middle 

and ring fingers of the hand and sometimes extending down towards the base of the hand as shown in the shaded area in the 

image below. 

 

 

(Source: Wikimedia Commons) 

 

Tingling, numbness and pain usually occur in the thumb, index finger, middle finger and half of the ring finger, as these are the areas 

innervated by the median nerve.  It is possible to have symptoms in one hand, but in many cases, both hands are eventually affected. 

 



 
  PAGE | 15 

 

 

Symptoms are often worse after using the affected hand.  Repetitive motions of the hand or wrist, or keeping the arm or hand in the same 

position for a long period of time, can aggravate symptoms.   

 

Sufferers tend to wake with these symptoms at night. In many cases the symptoms are mild and intermittent and may resolve without 

treatment. In other cases the symptoms are more severe and constant and can lead to weakness and wasting of the muscles at the base 

of the thumb. The condition is then typically treated by use of splints and/or steroid injections or surgery. 

 

Treatment  

 

CTS can sometimes disappear without treatment, or with simple self-care measures.  These measures include: 

 

 Moving the hand or shaking the wrist; 

 Applying ice packs; and  

 Avoiding any activities that aggravate symptoms.   

 

If CTS is caused by a wrist injury or rheumatoid arthritis, treating of this condition can improve CTS symptoms.  

  

Mild or moderate symptoms may be treated with: 

 

 Wrist splints, which should keep the wrist in a neutral position, thus preventing flexion, which can aggravate symptoms.  A splint 

may be suggested for use at night. 

 Corticosteroid
35

 injections, usually injected straight into the wrist.  It has been reported that the average benefit time of injection 

was 27 weeks, with a range of 0 to 300 weeks
36

. 

 

There is a lack of evidence to support the use of non-steroidal anti-inflammatories, such as ibuprofen, for treating CTS.  When a wrist splint 

does not reduce symptoms, corticosteroid injections may be suggested.  

 

 

(Source: Wikimedia Commons) 

 

If non-surgical treatments fail to relieve symptoms, or if there is risk of permanent nerve damage, surgery may be performed. CTS surgery 

is carpal tunnel decompression or carpal tunnel release surgery, which involves cutting the flexor retinaculum to reduce pressure on the 

median nerve.  A local anaesthetic is used, though the patient remains awake during the procedure, and an overnight stay in hospital is 

not required.  Either open or keyhole surgery may be possible.  Surgery can relieve the symptoms immediately if there is no nerve damage, 

though if the nerve damage is severe, there may be no improvement, or improvement may take a long time.  Usually, surgery provides a 

complete and permanent cessation of symptoms, though there is a small risk of various complications, and a small scar might remain.  

Carpal tunnel release surgery rates of 43 to 74 per 100,000 have been reported in the UK.
37
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(Source: Wikimedia Commons) 

 

Duration, Prognosis and Effects on Work 

 

Use of wrist splints can result in improvement of symptoms within about 4 weeks, though it can take up to 12 weeks.  In pregnant women, 

symptoms often disappear within 3 months of birth, though they may continue for over a year.   

 

Mild symptoms in those aged under 30 can often disappear without treatment within 6 months.  It has been reported that patients who do 

not have surgery have a median duration of symptoms of between 6 and 9 months, though 22% had symptoms for longer
38

. 

 

Full recovery from surgery can take about 8 weeks, and it may take several months for the strength in the hand and wrist to return to normal.  

The hand is bandaged and often in a sling for the first few days, and many patients can drive and do activities that involve light lifting and 

gripping soon after surgery.  It is recommended that the hand be used for more demanding activities only when it has recovered.  Recovery 

from open surgery usually takes slightly longer than recovery from keyhole surgery.  Surgery usually requires a few weeks of absence from 

work.  It has been reported that in the US, median lost work time from work-related CTS is 27 days, which is the second longest for any work-

related disorder (fractures is the longest).
39

 

 

One study found that patients who had surgery were approximately 6 times more likely to have resolution of their symptoms than those who 

did not.
40

 The same study reported that patients who had surgery 3 or more years after their initial diagnosis were less than half as likely to 

have symptom resolution than patients who had surgery within 3 years of diagnosis.  Symptom reduction is expected in 70-90% of patients 

who undergo surgery.
41

 

 

The Nuffield Orthopaedic Centre NHS Trust has published a leaflet providing patient information on CTS.
42

 Its advice includes: 

 

 Stiches will be removed 10-14 days after surgery, usually when the patients returned to the outpatient clinic for hand therapy; 

 Once the stitches have been removed, the more the hand is used for day-to-day activities, the quicker it will recover; 

 Slight discomfort when you use the hand is not harmful, but persistent pain may mean you have used it too vigorously; 

 The only action to be avoided for the first 4 weeks is excessive weight-bearing through the heel of the hand, e.g. pushing up from 

a chair, and heavy gripping tasks; 

 The fingers should be straightened out and then a first made every few hours; 

 The patient should not drive until the stitches are removed and they are certain they have enough strength and control to drive 

safely; and 

 The patient can return to work as soon as their hand can cope with it.  Depending on the job, return to work may be possible once 

the stitches are removed.  Expect up to 4 weeks off work if the job involves heavy duties, e.g. manual work. 

 

The following effects of CTS on work status have been reported: 

 

 Patients presenting with CTS were more likely to continue working if they had modifications to their jobs, worked for employers with 

fewer than 250 employees, and held jobs not characterised by the frequent use of force;
43

 

https://commons.wikimedia.org/wiki/File:Carpal_tunnel_scars.jpg
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 Predictors of successful work role functioning 6 months after surgery are baseline work role functioning, improved self-efficacy and 

a supportive organisation;
44

 

 6 months following surgery, 19% were out of work; 12 months following surgery, 22% were out of work.  Factors associated with 

work absence at 6 months included preoperative functional status, change in self-efficacy between preoperative assessment 

and 2 months, lower income, workers’ compensation, representation by an attorney, work exposure to force and repetition, higher 

psychological job demands and lower control, lower social support by co-workers, lower job security and more supportive 

occupational policies and practices.  Factors associated with work absence at 12 months included preoperative functional status, 

lower self-efficacy at 2 months, workers’ compensation, and less supportive organisational policies and practices;
45

 

 Professional exposure to repetitive movements and heavy manual handling activity were associated with a longer return-to-work 

period.  The overall duration of work incapacity was 34 days;
46

 

 Diagnosis of CTS is a predictor for longer duration of disability among workers’ compensation claims;
47

 

 98% of workers returned to work by 3 months following surgery, and the time taken to return ranged from 1-88 days.  Surgeons’ 

recommendations, physical work and lack of self-related health were the most significant factors for delayed return to work.  

Workers will return to work in less than 3 weeks if recommended by the surgeons;
48

 

 45% of patients changed jobs or were absent from work (aside from post-operative recovery) during a 30-month follow up.  

Predictors or work absence at 18 months included worse functional status at enrolment and at 6 months follow up, involvement of 

an attorney at the time of enrolment and work absence at 6 months;
49

 and 

 Predictors of chronic work disability (at least 180 days of work disability compensation in the year after claim submission) included 

demographic variables, symptom severity, functional limitation, lack of job accommodation, job physical demands, job 

psychosocial condition and work psychosocial characteristics.
50

 

 

Medical Causation in CTS Claims 

 

The immediate cause of the median nerve injury is generally believed to be raised pressure in the carpal tunnel which obstructs the 

circulation to the nerve.
51

 Why is the pressure raised? It is often the case that there is no clear cause of the CTS – it is frequently idiopathic.
52

 

Nevertheless, CTS is also strongly associated with a number of constitutional factors, such as genetic pre-disposition, obesity, age, 

hormones, gout, hypothyroidism, rheumatoid arthritis, oedema (excess build-up of bodily fluid), pregnancy and diabetes.
53

 Further there 

are a number of associations with mechanical injuries, such as sprains and fractures. However, CTS has also been linked to occupation, 

including activities requiring high levels of force, repetitive actions, posture and vibration.
54

 Indeed, it is widely accepted that forced and 

repetitive movements of the wrist can result in CTS.
55

 This article is concerned with vibration and seeks to examine the scientific link between 

vibration exposure and CTS. 

 

CTS and Work 

 

The IIAC is an independent statutory body that advises the Secretary of State for Work and Pensions in Great Britain and the Department for 

Social Development in Northern Ireland on matters relating to the Industrial Injuries Scheme. The Scheme, Industrial Injuries Disablement 

Benefit (IIDB), provides compensation that can be paid to an employed earner because of the effects of an industrial accident or 

prescribed disease.  

 

In order for a disease to become a prescribed disease the Social Security Contributions and Benefits Act 1992 states that the Secretary of 

State must be satisfied that the disease:  

 

 Ought to be treated, having regard to its causes and incidence and any other relevant considerations, as a risk of the occupation 

and not as a risk common to all persons; and  

 Is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can be 

established or presumed with reasonable certainty.  

 

So, a disease may only be prescribed if there is a recognised risk to workers in an occupation, and the link between disease and 

occupation can be established or reasonably presumed in individual cases. 

 

The Council applies a doubling of the risk test to determine whether a disease can be attributed to occupation on the balance of 

probabilities. 

 

In its 2006 Command Paper, Work-related Upper Limb Disorder (Cm 6868) the IIAC found that carpal tunnel syndrome should be a 

prescribed disease but only in the following circumstances: 
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 Where the individual carries out repeated palmar flexion and dorsiflexion of the wrist for at least 20 hours per week, for at least 12 

months in aggregate in the 24 months prior to onset of symptoms; 

 Where the individual uses vibratory tools when symptoms first onset. 

 

Appendix 2 to the IIAC’s report provides a figure demonstrating palmar flexion and dorsiflexion of the wrist, as set out below. The main text 

of the report confirms that repeated in this context means once or more in every 30 seconds and the individual should present with 

symptoms either during or within 6 months of leaving employment. 

 

 

 

Many claims for carpal tunnel syndrome can be challenged on the basis of the specific criteria laid down by the IIAC for development of 

the condition related to occupation. The assumption that carpal tunnel syndrome is caused by exposure to vibration is controversial and 

can also be challenged in certain circumstances. 

 

CTS and Vibration 

 

The issue of whether CTS could be caused by exposure to excessive levels of vibration first began to be considered in the 1980s. For 

instance, Ahlborg et al
56

 in 1982 and Wieslander et al
57

 in 1989 sought to explore the correlation between the use of vibrating tools and 

the development of CTS. Wieslander et al concluded, ‘There is an association between exposure to handheld vibrating tools and the 

occurrence of CTS’ and, further, ‘The observed dose response relations and the demonstrated additive effects of different risk factors 

indicate a cause-effect relation between CTS and exposures to handheld vibrating tools’.  

 

CTS arising from the use of handheld vibrating tools first became a prescribed disease for the purposes of Industrial Injuries Disablement 

Benefit on 19 April 1993 following publication of a report on work related upper limb disorders by the Industrial Injuries Advisory Council in 

May 1992.
58

 This report found an association between the use of handheld vibrating tools and CTS. This conclusion was largely based on 

a literature review by Palmer et al which found a doubling of the risk of CTS arising from exposure to excessive vibration.
59

 

 

The Strength of Association: Cause or Trigger? 

 

Palmer et al  conducted an updated review of the medical literature on the occupational risk factors in 2007, which concluded that there 

was ‘reasonable evidence that regular and prolonged use of hand-held vibratory tools increases the risk of CTS >2-fold’,
60

 confirming the 

earlier statistical evidence provided to the Industrial Injuries Advisory Council. The evidence gathered on lesser durations and degrees of 

exposure was reported as limited but did not exclude the possibility of a doubling of the risk of developing CTS. Nevertheless, it was clear 

that the real association between vibration and CTS concerned regular and prolonged exposure. 

 

This review was supported by Barcenilla et al which found exposure to repetition, force, vibration and poor wrist postures led to an increased 

risk of developing CTS of between two and five-fold.
61

  The review was additionally support by Burke et al’s study of miners. They undertook 

a review of claimants seeking compensation for exposure to vibration in the mining industry.
62

 26,842 individuals were assessed and 15% 

of the subjects were assessed as having HAVS and CTS. Interestingly, only 105 of the subjects (0.4%) were diagnosed with CTS alone; this is 

discussed further below. 
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By comparison, a 2009 review by Lozano-Calderón et al concluded that, ‘the etiology of CTS is largely structural, genetic, and biological 

with environmental and occupational factors such as repetitive hand use playing a minor and more debatable role ’.
63

 The review by 

Lozano-Calderón et al covered a broader range of factors than that of Palmer and Barcenilla and sought to assess the strength of 

association with non-occupational factors, such as obesity, diabetes, age and gender, as well. 

 

The Lozano-Calderón review also based its conclusion on the wider Bradford Hill criteria, which assesses the strength of association based 

on various factors, namely plausibility, experiment/extent of research, strength of association, biological gradient, consistency, specificity, 

temporality, analogy and coherence. Based on the extent to which the risk factor fulfilled these criteria in each of the medical articles 

reviewed by the authors, that factor was assigned a point score; the higher the point score the greater the association with CTS. In the case 

of vibration, the average score was 6.33 points (range of 5 to 8 points) and the conclusion was that vibration was found to be, ‘a plausible 

but debatable risk factor’. The results of the authors’ investigation are listed in the table below: 

 

 

 

From the medical research carried out and recorded to date it appears undeniable that there is a positive correlation of results between 

prolonged exposure to excessive levels of vibration and the development on CTS. But is this sufficient for a claimant to establish causation? 

In CTS cases the traditional ‘but for’ test of causation applies – a court must be satisfied on the balance of probabilities that vibration 

caused the CTS; it must be more likely than not that vibration caused CTS. Does the evidence establish this, particularly when it is placed 

in context of other causal risk factors. 

 

Putting Things in Context 

 

The key message from the Lozano-Calderón review is that, even though exposure to vibration can increase the risk of developing CTS, non-

occupational factors should be eliminated first since they may be more strongly associated with CTS; vibration might be a cause but it may 

be a subsidiary one compared to other risk factors.  

 

Across the full range of risk factors, non-occupational causes presented a higher risk of causing CTS than exposure to vibration. This was 

also supported in a paper by Burt et al in 2011 which concluded that individuals with a BMI equal to or greater than 30 who carried out 15 

exertions per minute had an increased OR of 3.35;
64

 that is to say those with a BMI equal to or greater than 30 were 3.35 times more likely 

to develop CTS compared to those with a lower BMI. 
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The consequence of these findings is that in any case alleging the development of CTS in consequence of exposure to vibration, the 

presence of any other of the above risk factors is arguably more likely to be the cause of the CTS. This may be sufficient to defeat a claim 

on the basis of causation; the court could not be satisfied that it was more likely than not that vibration was responsible for the CTS. Instead, 

the other non-occupational factor would be the more likely cause. Thus defendant practitioners should rigorously challenge causation in 

those cases where other risks factors are present or where the exposure was not regular or prolonged, while at the same time considering 

whether there is the risk of any aggravation/exacerbation claim arising out of the exposure. 

 

CTS Alone? 

 

As we saw above, Burke et al’s 2005 review of claimants seeking compensation for exposure to vibration in the mining industry found that 

only 105 of the subjects (0.4%) were diagnosed with CTS alone; 99.6% of the other sufferers had also developed hand arm vibration 

syndrome (HAVS) – a condition proven to be the consequence of exposure to vibration. This suggests that in terms of medical causation, it 

is unusual for a Claimant to develop vibration-induced CTS but not to demonstrate symptoms of HAVS. This seems logical – if HAVS is 

accepted as medically associated with vibration but CTS is debatably so associated, it would be curious for vibration to induce CTS without 

having induced HAVS. This point was addressed in the unreported case of Ward v Rotherham Metropolitan Borough Council.
65

 In that case 

the claimant sought compensation for bilateral CTS arising from his use of vibrating tools between 1994 and 2009 (15 years). Breach of 

duty had been conceded by the defendant but causation was disputed on the basis that the claimant was obese. The court was required 

to determine whether the cause of the claimant’s CTS was his exposure to vibration (which had been admitted) or his obesity. 

 

The defendant’s medical expert explained that he could not see how vibration could be a cause of CTS at al l and that he was awaiting 

scientific evidence to establish the pathology.  Further, the defendant’s expert advised that he could not accept that vibrat ion had caused 

the claimant’s injury as he exhibited no symptoms of HAVS, ‘I don’t believe it is possible for certain nerves to escape the problem and for 

the problem only to affect the median nerve at the level of the carpal tunnel’. 

 

In this regard the expert was explaining that, in his view, if the level of vibration had been sufficiently severe and prolonged as to cause 

damage to the median nerve (which is deeper in the wrist) then it should reasonably be expected to have also damaged the peripheral 

nerves associated with the development of HAVS. The court ultimately preferred the evidence of the defendant’s expert and found that 

vibration had not been the cause of the claimant’s CTS. 

 

Conclusions 

 

While most cases of CTS arise from non-occupational causes, the current medical literature supports a causal association between forced 

and repetitive movement of the wrist and CTS. There is also a positive correlation between the use of handheld vibrating tools and the 

development of CTS in so far as the general trend of results shows that individuals heavily exposed to the use of handheld vibrating tools 

are also more likely to develop CTS. However, it is also clear that there is no established causative link between vibration exposure and CTS 

and no clearly defined dose-response relationship. Can it be said that CTS is associated with relatively light or modest vibration exposure? 

As a result, a general correlation of results should be taken at best to indicate a possible – and not a probable – link between vibration 

and CTS. Non-occupational risk factors, such as obesity, diabetes and genetic factors (to name a few), should be fully discounted before 

any occupational factors like vibration are considered. Where other risk factors are present – which are more strongly associated with CTS 

and likely to outweigh the impact of any vibration – causation should be challenged. Moreover, in cases of apparent vibration induced 

CTS it may well be that the physical work itself is resulting in CTS, rather than vibration. In addition, it remains unclear whether vibration 

induced CTS can arise in the absence of HAVS.  
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TEMPLATE SCHEDULE OF INVESTIGATIONS IN A WRULD CLAIM 

 

Detail any preliminary enquiries made with the insured, setting out what information the insured has provided to date. Then concisely 

summarise what else needs to be investigated / clarified by identifying the main issues in dispute which require further investigation. For 

example:    

 

Lay Evidence 

 

The Claimant 

 

 What was / is the claimant’s ( C ) job role and periods of employments?  

 What site(s), departments, lines, operations & processes does / did the C work at with relevant dates for the same? 

 What was C’s days and hours of work, including any regular overtime? 

 What were his / her rest breaks-formal and informal-including frequency and duration of the same? 

 Obtain a broad timeline of what happened. When did C first: 

o Start the work complained of? 

o Raise any problems concerns regarding his work?  

o Develop symptoms? 

o Go absent from work? 

[Further details on complaints and absences etc. requested below] 

 Did C have any particular requirements at material time-e.g. new or expectant mother, disability and / or health problems, migrant 

worker with poor communication skills in English? Any physical or learning disability? 

 

Manual Handling Operations 

 

 Is it accepted that the work carried out by C involved manual handling? 

 Is it accepted that this was manual handling work to which the Manual Handling Operations Regulations 1992 as amended (MHOR) 

would apply?  

[Note: The MHOR apply to ‘manual handling operations’ which include transporting or supporting of a load (such as lifting, putting down, 

pushing, pulling, carrying or moving) by hand or by bodily force. A ‘load’ includes any discrete moveable object including any person or 

animal. They do not apply where the load is a tool used for its intended purpose.  

 

Under MHOR there is a hierarchy of duties requiring employers to do the following: 

 

1. Avoid the need for hazardous manual handling operations, so far as is reasonably practicable; 

2. Assess the risk of injury from any hazardous manual handling operations that can’t be avoided; and 

3. Reduce the risk of injury from hazardous manual handling operations, so far as is reasonably practicable]. 

 

Avoiding the Manual Handling Operations, As Far As Reasonably Practicable 

 Have the insured considered avoidance of the manual handling operations, such as through automation or use of mechanical 

handling aids such as a conveyor, pallet truck, electric hoist, lift truck etc.?  

 If so when and how was this considered and by whom?  

 What was the conclusion reached and why?  

 Why was it not reasonably practicable to avoid the operations? 

 

Risk Assessment  

 Have the insured carried out risk assessments regarding the operations / process and in particular the manual handling operations? 

 If so when and how were these risk assessments carried out and by whom? 

 Where the risk assessments suitable and sufficient? Did they consider the factors listed in Schedule 1 to the Manual Handling 

Operations Regulations (i.e. the task itself, the loads, the work environment, individual capability and physical suitability of the 

employee, and other factors such as whether movement or posture is hindered by personal  protective equipment or clothing).  

 Have the insured followed the manual handling risk assessment flow chart in the HSE Guidance to the MOHR? Have the insured 

used the HSE’s risk assessment filter for manual handling and/or the risk assessment filter for upper limb disorders in the workplace. 
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Have the insured incorporated the Manual Handling Assessment Charts (MAC tool) and/or the Risk Assessment for Pushing and 

Pulling (RAPP tool) and/or Assessment of Repetitive Tasks (ART tool) as part of their assessments? Obtain full details. 

 If the risk assessments were not suitable explore reasons / why not? 

 How often were risk assessments reviewed and why? 

 Details of insured’s general Health and Safety structure and policies and procedures. 

 

Control Measures  

 What control measures were identified by the risk assessments to reduce the risk of injury? 

 Have these been implemented? If not, why not? 

 If they have been implemented when were they implemented, how and by whom? 

  Obtain details of the existing control measures currently in place and throughout the C’s employment and reasons for any 

changes such as availability of mechanical lifting aids, any system of rotation (e.g. whether written or verbal, how it is implemented, 

the frequency/duration of tasks in the work schedule, and the extent of opportunity for rest/recovery in addition to formal rest 

breaks) or training programme for manual handling and/or WRULDs.  

 

The Work 

 

[Note: Some of these questions may overlap with the above.] 

 

 Please take a video of the work carried out by C-ideally of someone the same height, weight and gender. Obtain relevant 

measurements and photographs. 

 Obtain full details of the nature and extent of the manual handling and/or repetitive work as follows: 

 

The Load / The Task 

 What are the loads? 

 The weight of the loads? 

 The size and shape of the loads? 

 Are the loads an awkward shape or bulky making them difficult to handle? 

 Are the contents of the load able to move or move unpredictably (like animals) and make it difficult to handle? 

 Are the loads easy to grip? Do they have handles or handholds? Do they have loose parts enabling comfortable grip? 

 Hot or cold or sharp? 

 How many people handle the load? (See also below) 

 Does the task require and large vertical movements? 

 Does the task require unusual capability-above average strength or agility? 

 Is the task complex? 

 Does the task require special information or training for its safe performance? 

 

For Lifting Operations 

 What height is the load lifted from and to (e.g. from knuckle to elbow height)? 

 What is the proximity of the load to the body (e.g. held close to the body or with arms outstretched)? 

 Is the handler’s body position stable? 

 Is any lifting carried out whilst seated? 

 What is the hand distance from the lower back-see image below
66

? 

 

 

(Source: HSE) 

 

 

http://www.hse.gov.uk/pubns/indg383.pdf
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 What are the hand positions during course of lift-see image below? Obtain details. 

 

 

(Source: HSE) 

 

 Is there are twisting of the torso or sideways bending-see image below? Obtain details;  

 

 

(Source: HSE) 

 

For Carrying Operations 

 What height is the load carried at / where are the hands located (e.g. hands held at elbow height)? 

 What is the proximity of the load to the body (e.g. held close to the body or with arms outstretched)? 

 What is the distance over which the load is carried? 

 Is the handler able to walk normally? 

 Does the load obstruct the handler’s view? 

 Is the load supported on the shoulder? 

 Is there any twisting of the torso during carrying? 

 What is the horizontal distance between the hands and the lower back? See image below? 

 

 

(Source: HSE) 

 

http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
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 What is the carrying position adopted? Are the load and hands symmetrical in front of the body? Or are they asymmetrical? Or is 

there one handed carrying to the side? See image below. 

 

 

(Source: HSE) 

 

 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 

 

For Team Handling Operations 

 What is the horizontal distance between each person’s hands and lower back? See image below. 

 

 

(Source: HSE) 

 

 What is the position of the hands during the course of the lift? See image below. 

 

 

(Source: HSE) 

 

 What is the distance over which the load is carried? 

 Is there any twisting of the torso during lifting / carrying? 

 Are operatives able to communicate effectively to handle the load? 

 

 

http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
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For Pushing/Pulling Operations 

 How is the force applied to the load (e.g. with the hands or shoulder)? 

 Is the torso largely upright or inclined and the level of the incline? 

 Is the torso bent or twisted and the level of this? 

 If the hands are used where are the hands held to support the load (e.g. between hip and shoulder level)? 

 What distance is the load pushed or pulled? 

 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 

 How is the load moved e.g. rolled, churned, dragged/slid? 

 What equipment is used to carry out the pushing/pulling? Is it suitable and well maintained? 

 How do the hands grip the load? See table below: 

 

 

(Source: HSE) 

 

Handling Aids and Equipment 

 Are any handling aids used? What are these and when implemented? 

 Are these aids correct for the task? 

 Are the wheels on the aid suited to the floor surface? 

 Do the wheels run freely? 

 Are there any brakes? Do they work? 

 Are the aids properly maintained and serviced? 

 Any reported problems with aids? 

 Are the aids freely available or difficulties in obtaining these? 

 

Signs and Symptoms of ULDs 

 Are there any medically diagnosed cases of ULDs from the work? 

 Are there any complaints of aches and pains?  

 Are there any Improvised changes to work equipment or tools? 

 Are workers reluctant to do the job complained of? 

 Have workers requested to be redeployed or taken off the job complained of? 

 Is there any evidence of workers carrying out the job complained of wearing splits or bandages? 

 Is there any evidence of employees carrying out the job complained of using painkillers or other pain relief medication? 

 

Repetition 

With reference to each individual task performed: 

 

 Are arm movements intermittent, regular or almost continuous? 

 Is a similar motion pattern for the arm and hand completed 10 times per minute or less, 11-20 times per minute or more than 20 

times per minute? 

 

http://www.hse.gov.uk/pubns/indg383.pdf
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Force 

With reference to each individual task performed: 

 

 What level of force is required to carry out the task – see table below 

 

 

(Source: HSE) 

 

 What percentage of time is the level of force identified required to be used to carry out the task? – see table below. 

 

 

(Source: HSE) 

 

Posture 

With reference to each individual task performed: 

 

 Is the head or neck bent or twisted and what percentage of the time is the head bent or twisted – see image below? 

 

 

(Source: HSE) 

 

 

http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
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 Is there any grasping/gripping for more than 2 hours total per shift? 

 Is the back twisted or bent 20 degrees or more and how often is it like this – see image below? 

 

 

(Source: HSE) 

 

 Is either elbow raised around chest height and unsupported and how often is it like this – see image below? 

 

 

(Source: HSE) 

 

 Is either wrist bent or deviated and how often is it held like this – see image below? 

 

 

(Source: HSE) 

 

 How do the fingers or hands hold objects – see image below? 

 

 

(Source: HSE) 

 

Duration and Frequency 

 How frequently are breaks taken from manual handling and/or repetitive work? 

 Are there natural breaks in the work and the extent of the natural breaks (e.g. 10 seconds every few minutes)? 

 

http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
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 The frequency of the handling and/or repetitive work carried out per minute / hour / over the course of a working day; 

 The duration of each individual task; 

 The cumulative duration of manual handling and/or repetitive work in a working day; 

 An estimate of manual handling work and/or repetitive work as a proportion of a working day; 

 How many days per week the manual handling work and/or repetitive work is carried out-daily and regular task / weekly and 

irregular etc? 

 Details of any formal job rotation between different tasks and a description of what the other tasks in the work schedule involved 

(including the extent of any manual handling and/or repetitive work) and the frequency/duration of each task in the rotation 

schedule; 

 Details of any natural variation of duties within the work and the frequency/duration of the variation; 

 Is the work rate imposed by a process and / or targets? 

 Is the work difficult to keep up with? 

 Is there sufficient rest or recovery time between handling and/or repetitive work? 

 Any seasonal variations in work-full details; 

 

Environment and Other Factors 

 Can manual handling and/or repetitive work be carried out without hindrance? Are there any space restrictions? Do these cause 

restricted postures to be adopted? 

 What is the floor surface? Is it dry and clean and in good condition? Is it worn or uneven? Is it wet or slippery or unstable? Is it flat 

or sloping? Are there variations in floor levels, steps, closed doors or ladders to negotiate? 

 Are there any extremes of temperature (hot or cold)? 

 Do gusts of wind or strong air movements hinder handling and/or repetitive work? 

 Is handling and/or repetitive work carried out in extreme lighting conditions (dark, bright or poor contrast)? 

 Any tools or PPE used and any whether this has any impact on the work; 

 Are any tools used in either hand to strike an object and the frequency of this? 

 Is either hand used as a tool to strike something and the frequency of this? 

 Does the work involve any compression of the skin? 

 Does the work involve exposure to vibration? 

 Does the work involve any precise or fine movements of the hands or fingers? 

 

Training 

 

 Please detail the training provided to the C in relation to the work generally and the tasks carried out in department; 

 Details of any induction and/or refresher training provided to the claimant in relation to the risks of manual handling and/or 

repetitive work. What exactly did the training cover, for example: 

o Weight of loads handled; 

o Presence of risk factors; 

o How injuries can occur; 

o How to avoid injuries; 

o How to carry out safe manual handling and/or repetitive work; 

o How to use aids safely and correctly; and 

o When and how to report any accidents and health problems and seek medical advice & assistance? 

 When, how and who carried out the manual handling and/or repetitive work training and what qualifications/experience did they 

have? 

 

Complaints / Occupational Health  

 

 Obtain details of the insured’s system relation to injury complaints; 

 Identify whether C made any complaints about the nature of the work and/or his injury to managers/supervisors/ other employees; 

 If complaints made then when and to whom and nature/gist of the same? 

 How were C’s complaints were dealt with-when and by whom-and what was the outcome? Did C carrying on with work complained 

of? 

 Details of the insured’s occupational health arrangements / policy; 
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 Was C referred to Occupational Health-if so how, when and by whom? 

 What was done following the referral including the occupational health advisor’s recommendations and whether these were 

followed); 

 Were there any previous complaints about work or accidents / injuries from or others? If so when, from whom, to whom, nature / 

gist and what happened as a result / what action taken? 

 

Absences and Returns to Work 

 

 Dates of absences from work and reasons? 

 Any assessment of capability for work on return? 

 Graduated return to work / any restrictions imposed / different work carried out? 

 Did C return to same work-if so when? 

 Were there any subsequent complaints by C after the injury / absence? If so when and to whom and nature / gist of the same? 

How was this dealt with and what was the outcome? 

 Identify in retrospect whether anything could have been done differently. 

 Was C’s employment terminated? If so when and for what reason(s)? 

 Was C placed on different work which effected income? Obtain full details. 

 

Documents 

 

This Checklist is intended only to be a guide and it is not exhaustive.  

 

NB: IN CASES WHERE SUCH DOCUMENTS ARE NOT AVAILABLE IT IS VITAL TO CLARIFY WHETHER (I) THEY NEVER EXISTED, OR (II) IF THEY DID WHAT 

BECAME OF THEM AND WHEN? 

 

The Injury 

1. Accident Book entry for the claimant’s injury and any other relevant incidents. 

2. Form F2508/ F2508A (submitted to the Health & Safety Executive). Any other documents completed for the purposes of RIDDOR 

2013. 

3. Any HSE investigations or correspondence in relation to the claim, any other similar incidents or the system of work in general. 

4. Any other investigation reports or forms, including any statements taken or memos sent. 

5. First Aid/Treatment Book entry. 

6. Sick Notes submitted by the Claimant. 

7. Documents relating to any other similar claims or Accident Book entries etc. 

 

Manual Handling/ Repetitive Work 

1. In relation to the period about which the claimant is complaining, documentation to show: 

a) The claimant’s Day Work Sheets (including details of basic hours worked and any overtime); 

b) A breakdown of the claimant’s daily activities and frequency rate of manual Handling and/or repetitive work (e.g. diaries, 

calendars, rosters); 

c) The claimant’s performance targets and actual achievement/production levels; 

d) Average speed of the process (e.g. in terms of units per minute, per hour or per shift). If excessive keyboard work is alleged 

documents to show the keystroke rate; 

e) If the Claimant was above or below average, documents to show this (e.g. statistics or a comparator employee’s Day 

Work Sheets etc.); 

f) The weight, size and shape of the loads; 

g) Duration and frequency of manual handling and/or repetitive work; 

h) The relevant software that was used and the workstation equipment. 

 

Risk Assessments and Health & Safety Records 

 

1. Health & Safety Committee Meeting Minutes which refer in any way to the subject matter of this claim. 

2. The Company’s Health & Safety Policy. 
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3. Any other relevant internal health and safety documents, including memos and e-mails, relating to manual handling and/or 

repetitive work. 

4. Maintenance, inspection and/or repair records for all relevant equipment, plant or tools used by the Claimant. 

5. Risk Assessments — for the period of the Claimant’s employment and also one year before and to date, in relation to: 

a. Manual Handling Operations Regulations; 

b. Management of Health & Safety at Work Regulations; 

c. Provision and Use of Work Equipment Regulations; 

d. Workplace (Health, Safety and Welfare) Regulations; 

e. Personal Protective Equipment regulations; 

f. Health and Safety (Display Screen Equipment) Regulations; 

g. Any re-assessments following changes (e.g. to the work station, to the system of work or following any accidents or health 

surveillance); 

h. Any other relevant risk assessments undertaken. 

 

6. Documents showing any other sources of information obtained, such as: 

a. Any independent health & safety reports commissioned; 

b. Time-in-motion studies; work surveys; ergonomic assessments; 

c. Documents obtained from HSE, trade associations, health & safety industry journals. 

 

Control Measures 

1. Documents showing what steps have been taken, if any, to reduce, eliminate or avoid risk of injury. In particular: 

a. Rotation; 

b. Rest Breaks; 

c. Tools and equipment; 

d. PPE; 

e. Ergonomic layout of the workstation/work area; 

f. Provision of training where appropriate; 

g. Complaints systems; 

h. Referrals to occupational health; 

i. Any documents showing systems of review, maintenance or testing regarding the above; 

j. Any documents which explore the possibility of the above or other control measures. 

2. Documents showing what mechanical assistance was available to the claimant, in particular: 

a. Manufacturers’ specifications (e.g. catalogues, marketing information); 

b. Any manuals in respect of the use of the equipment; 

c. Maintenance and repair records. 

 

Training and Enforcement 

1. Health & Safety Handbook/Manual — preferably the copy signed and dated by claimant to acknowledge receipt. 

2. Documents showing all training, instructions and warnings (e.g. training certificates, course notes, course registers, internal memos, 

publicly displayed warning notices, handbooks/booklets, notes of guidance and any other literature etc.) given to the Claimant 

in respect of relevant matters such as: 

a. Safe manual handling techniques; 

b. The hazards of repetitive work; 

c. Other risk control measures; 

d. Recognition of symptoms; 

e. The need to report symptoms and seek medical assistance; 

f. How to perform workstation assessments; 

g. Understanding the correct ergonomic arrangement of the workstation and how to minimise risks by adopting the correct 

working posture. 

3. The Claimant’s Training Records for all aspects of the work and, in particular, for manual handling and/or WRULDs. 

4. Information provided to the claimant regarding the weight of the loads. 

5. Documents relating to enforcement procedures, including warnings given and disciplinary procedures taken against employees 

(particularly the claimant) for failure to follow manual handling procedures and health and safety policies generally. 
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Health Surveillance 

1. Documents detailing any system of health surveillance (e.g. undertaken by who, when, how often and in respect of what). 

Complaints or comments and action taken 

2. Documents relating to any written or oral complaints or comments by the claimant or any other employees about symptoms or 

the system(s) of work. 

3. Documentation detailing the Company’s response to any such complaints or comments and what action was taken, if any. 

4. All correspondence passing between the Company and the Health & Safety Executive regarding this incident or any other similar 

matters.  

 

Wages, Benefits and Absences 

1. Details of the claimant’s net weekly pre-absence earnings for a period of 13 weeks. 

2. Details of all payments made to the claimant during any periods of absence (from work due to the alleged injury-SSP/CSP/Holiday 

and bonus payments /PHI if PHI scheme fully funded by insured). 

3. The Claimant’s Absence Record (including all absences due to sickness, holidays, training etc.). 

4. If the claimant was moved to alternative work: 

a. Details of the pay in the new job compared with the old job (including differences in shift allowances and bonuses). 

 

5. If the Claimant’s employment was terminated: 

a. The date on which the employment ceased; 

b. All letters and documentation relating to the termination. 

 

6. If the Claimant was made redundant: 

a. All documents relating to the redundancy, including the selection procedure, details of payments made etc. 

 

7. Pension details, if applicable: 

a. Pension handbook; 

b. Pension statements; 

c. Copy correspondence confirming details of how the pension would be affected (if the Claimant’s employment was 

terminated or made redundant). 

 

Confidential Records 

[Forms of authority from C required] 

 

1. Works’ Medical Records/Occupational Health Records. 

2. Full Personnel File (including Contract of Employment and job description). 
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Welcome 

 

Welcome to the 250
th
 edition of BC Disease News.  

 

How is the test of proportionality, on assessment of costs, supposed to be applied? 

To the dismay of many legal professionals, judges are still unaware. However, the 

recent appeal decision of Reynolds v One Stop Stores Limited (2018) provides 

additional interpretation of CPR 44, which may assist with the publication of 

official guidance on the issue. 

 

We also report on a recent High Court of Justice hearing, which resulted in a 

'highly successful' medical expert being found in civil contempt of court. Dr Zafar 

was handed a 6-month custodial sentence for assisting with a fraudulent 

insurance claim.  

 

In science-related news, we discuss the results of a Californian study, which 

identified the industries where workers are most at risk of developing carpel tunnel 

syndrome. 

 

Lastly, in this week’s feature article, we continue our series of investigations in 

disease claims by providing a background to rotator cuff tendonitis, tears, 

shoulder impingement syndrome and epicondylitis claims, and laying out the 

relevant information on work-related upper limb disorders (WRULD) to obtain upon 

investigation. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Costs and Proportionality – Asef Zafar and Civil Contempt of Court – Blavo & Co 

– Industrial CTS Incidence – Taxi Drivers and Diesel Fumes – Asbestos-Induced 

Cancer and MiRNA - Investigations in Rotator Cuff Tendonitis, Tears, Shoulder 

Impingement Syndrome and Epicondylitis Claims. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Costs Budgeting and Proportionality: Reynolds v One Stop Stores Limited 

(County Court at Norwich and Cambridge, 2018)  

 

Last month, judgment was handed down in Reynolds v One Stop Stores Limited (2018), which dealt with an appeal of a detailed assessment 

hearing. The claimant brought the appeal, on the basis that the District Judge reduced their assessed costs from £116,000 to £75,000.  

 

The case regarded a wrist injury, sustained during the course of the claimant’s employment. The defendant employer made an early 

admission of negligence, after receiving the notice of claim and had an early Part 36 Offer of £35,000 rejected, but causation and 

quantum remained in dispute. The claim form was issued on 23 July 2014. The value of claim was £50,000, comprising of soft tissue injury, 

consequent physical impairment, chronic pain, depression and anxiety.  

 

During the three year litigation period, multiple expert pain and psychological reports were produced by Dr Munglani and Dr Spencer, 

respectively, as the claimant’s complex regional pain syndrome (CPRS) and post-accident depression (manifesting as chronic pain disorder) 

developed.  

 

On 29 March 2017, DJ McLoughlin granted the claimant permission to amend the value of claim ‘to a sum not exceeding £300,000’, but 

the Court noted that the totality of the claimant’s budget appeared ‘disproportionate’. This was allowed, in spite of 2015 surveillance 

footage which, according to the defendant, ‘showed that the Claimant had exaggerated her functional disability, and the value of her 

claim’.  

 

However, Dr Munglani’s final report, dated 2 October 2017, opined that the claimant’s CPRS was not undermined by the surveillance 

footage, as the claimant admitted to having ‘good days and bad days’ in her witness statement. 

 

The matter was listed for a trial, opening on 18 October 2017. At trial, the Judge was presented with an agreed draft Tomlin Order. The 

terms of agreed settlement provided that the defendant would pay the claimant’s costs, which were to be assessed on the standard basis, 

if not agreed. The Tomlin Order also included the following recital: 

 

 

 

The Detailed Assessment Hearing 

 

On 1 May 2018, the detailed assessment hearing took place. The question for the Judge on assessment, District Judge Reeves, was how 

he should approach the issue of proportionality.  

 

CPR 44.3(2)(a) introduces the proportionality test on assessment of costs: 
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The test of proportionality takes into account CPR 44.3(5) factors: 

 

 

 

Proportionality is not, however, the only issue to consider at detailed assessment: 
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So, is it more appropriate to consider proportionality on an item by item basis, or on a global (total) basis? The District Judge was urged by 

the parties to take the latter approach and did so. 

 

The judge did not find any ‘good reason’ to depart from the claimant’s incurred or budgeted (future) costs, thereby reaching a provisional 

total base figure of £115,906.09. The Judge then entertained further submissions on proportionality and made an order, assessing the base 

costs in the substantially reduced sum of £75,000 (£86,250 with a 25% success fee). He also made a £3,500 award of costs in the 

defendant’s favour for its costs of the detailed assessment proceedings. 

 

The claimant appealed DJ Reeves’ Order, on the basis that he had erred in applying the test of proportionality. 

 

The Appeal Judge on DJ Reeves’ Order 

 

The appeal was heard by His Honour Judge Auerbach, at Norwich County Court, and reserved judgment was handed down at Cambridge 

County Court, one month later 

 

Upon consideration of the transcript of the original hearing, the appeal Judge identified that DJ Reeve’s judgment was influenced by the 

reasoning of Davis LJ, in Harrison v University Hospitals Coventry & Warwickshire NHS Trust [2017] EWCA Civ 792, ‘effectively leaving the 

question of proportionality ... to the conclusion’. He cited paragraph 52 of the Court of Appeal judgment: 

 

 

 

HHJ Auerbach commented that DJ McLoughlin had perceived ‘... the original costs put forward ... [to be] ... disproportionate’. As such, the 

£50,000 sum recovered and base figure costs of £115,906.09 did not ‘resemble a reasonable relationship’. 

 

He went on to add: 

 

‘It’s always accepted in medical cases that there is work that has to be done, but one would have thought after 

something like nine reports, the very consistent view taken by the defendant, that something might be amiss, but they 

still fought it on. There have been a plethora of cases where judges have taken a very robust view where the damages 

[sic – he clearly meant “costs”] bear no proportion to the actual sums recovered and have reduced them. For my part 

these costs still trouble me ...’ 

 

It was for these reasons that DJ Reeves reduced the claimant’s costs by 35%. 

 

The Decision on Appeal 

 

Before addressing the claimant’s four grounds of appeal, the judge observed that he was not bound to follow the ‘persuasive’ materials, 

referred to by counsel, which were nonetheless ‘worthy of respect’. These included the final report of Sir Rupert Jackson, extra-judicial 

commentary by Regional Costs Judge DJ Middleton, and May v Wavell [2016] EWHC B16 (Costs). 

 

HHJ Auerbach also made several interpretive observations of CPR 44. Firstly, the rules do not prescribe at what stage during a detailed 

assessment the assessment judge should address proportionality. Rather, the rule is open for the presiding judge to decide ‘what approach 

(or mixture of approaches) is more apposite’. Although, according to Sir Rupert Jackson’s final report, it was envisioned that proportionality 

would be determined after the detailed assessment had been completed - this was the rationale for the approach taken in Harrison. 

 

Further, CPR 44 implies that the proportionality test refers to all costs, i.e. costs at the costs budgeting hearing, incurred costs and budgeted 

costs. CPR 44.3(2)(a) (above) also establishes, by use of the phrase, ‘the Court will ...’ that assessment Judges must only allow proportionate 

costs. 
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HHJ Auerbach then considered all grounds 

of the claimant’s appeal. 

 

Ground 1 of Appeal – ‘Sums in Issue’ 

 

On the 1
st
 ground of appeal, the claimant 

argued that the original Deputy Judge had 

erred in considering proportionality by 

reference to the settlement value, of 

£50,000, when he should have compared 

costs against the claimant’s revised 

schedule of loss (£175,000 special 

damages, plus general damages). The 

claimant also argued that DJ Reeves had 

erred in regarding the claim value as being 

‘overstated’.   

 

Here, HHJ Auerbach conceded that the 

original judge had been ‘wrong to describe 

the claim as overvalued’. He also reasoned 

that, if the District Judge had considered 

the settlement value to be the measure of 

the sums in issue, that would also have 

been wrong. The judge did not, however, 

consider that DJ Reeves had neglected to 

take into account the expert evidence, 

offers and counter-offers and revised 

schedules of loss. Consequently, he found 

no error, in respect of the 1
st
 ground, 

concluding, at paragraph 96: 

 

‘In my judgment it is clear that he did not 

take a mechanistic view based on the 

settlement amount or the amount originally 

claimed on the claim form. He highlighted 

the settlement amount, because he 

regarded it, in all the circumstances, as 

reflective of an underlying reasonable 

valuation of the claim. He was also entitled 

to express his view that the claim had been 

overvalued, drawing as it did, on his 

reasoned appreciation of all the material 

before him, not just the amount of the 

settlement’. 

 

Ground 2 of Appeal – ‘Complexity’ 

 

The claimant, in their 2
nd

 ground of appeal, 

argued that the District Judge had erred in 

finding the litigation not to be complex. 

There were multiple experts, who were to 

give oral evidence. It was argued that this 

made the litigation complex, compared to 

other County Court claims of similar value. 

 

The claimant’s 2
nd

 ground nonetheless 

failed. HHJ Auerbach deemed DJ Reeves’ 

decision to be reasonable. Although there 

were a number of reports of varying 

contents, the medical opinion was 

‘divergent’ and this had the effect of 

decreasing the level of complexity.  

 

Ground 3 of Appeal – ‘Conduct’ 

 

On the 3
rd

 ground of appeal, the claimant 

argued that the District Judge had erred in 

viewing their conduct as having been 

‘unreasonable’ and perceiving the 

defendant’s conduct as having been 

‘consistent’, when it had prolonged 

conduct until its £50,000 offer ‘at the doors 

of court’. 

 

On reasonableness, HHJ Auerbach stated 

that, although the claimant’s approach to 

settlement had been reasonable, the 

Judge was entitled to consider conduct in 

the context of all the circumstances. As 

such, ‘it would not have necessarily 

followed that he should therefore have 

concluded that that of the Defendant was 

unreasonable’.  

 

The 3
rd

 ground of appeal was therefore 

bound to fail. 

 

Ground 4 of Appeal – ‘Approach’ 

 

On the final ground of appeal, the claimant 

submitted that the District Judge had 

wrongly treated the issue of proportionality 

‘as a discretionary one rather than an issue 

of judgment’ and failed to ‘attribute 

appropriate weight’ to CPR 44.3(5) factors. 

What is more, the judge reduced the award 

‘without regard to the component parts of 

the rule, and with neither a mathematical 

calculation nor an explanation of how the 

weighting of the various factors resulted in 

the final figure’. 

 

Nevertheless, HHJ Auerbach did not find in 

favour of the claimant. By contrast, he 

summarised, at paragraph 106: 

 

‘DJ Reeves did not err in taking 

proportionality at the end, and in the round, 

nor in applying it to the whole of the 

provisional total, that is, to both incurred 

and budgeted costs. He did not fail to 

consider each of the 44.3(5) factors in turn, 

and he properly then turned to draw the 

threads together, coming to a decision on 

proportionality in the round. I also consider 

that he sufficiently conveyed how those 

factors interacted and fed into his view on 

proportionality, when giving his oral 

decision, building on the earlier discussions 

during the hearing. In short, it is quite clear 

that he considered that the costs were 

disproportionate to the sums in issue (about 

which he took a properly-reasoned view), 

and that this was not a case where the 

complexity of the litigation, additional work 

generated by the paying party’s conduct, 

nor any other factors in the Rule 44.3(5) list, 

had a countervailing impact, such as to 

lead to a different overall conclusion’. 

 

The fact that the final costs award was 1.5 

times the settlement value did not mean 

that the proportionality test had resulted in 

the application of a ‘tariff’. 

 

In addition, HHJ Auerbach did not concur 

with the claimant’s argument on numerical 

weighting of CPR 44.3(5) factors. He 

understood the proportionality test to be an 

inherently qualitative issue, despite being 

expressed as a numerical result. The 

purpose of the proportionality test was as 

follows: 

 

‘The reference, in Rule 44.3(2)(a), to costs 

being reduced, is simply to the mechanism 

by which the Court replaces a 

disproportionate figure with a proportionate 

one. It does not mean that the Court has to 

come up with a formula to reduce it, in 

order to then discover what the 

proportionate figure is. Rather, it has to 

decide what figure is proportionate – either 

the provisional amount or, if not, then some 

other, lower, amount’. 

 

Accordingly, the Judge on appeal ruled 

that the claimant had been unsuccessful 

on all grounds of appeal and DJ Reeves’ 

final costs award stood.  

 

Full text judgment can be accessed here. 

 

 

 

http://www.civillitigationbrief.com/wp-content/uploads/2018/10/A79YM916-Reynolds-v-One-Stop-Stores-Limited-Appeal.pdf
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Opinion 

 

In the wake of the Reynolds appeal, Nick 

Bacon QC, of 4 New Square Chambers, has 

publicly shared his opinions on the current 

proportionality test.
1

 At the Costs Law 

Reports conference, he argued that it is ‘an 

unacceptable state of affairs’ that no 

guidance has been published on a Civil 

Procedure Rule, which entered into force 

on 1 April 2013.  

 

‘Justice can only be administered with 

some certainty and judges have got proper 

parameters in which to exercise their 

judicial judgment’.  

 

Citing May v Wavell [2016] EWHC B16 

(Costs), Mr Bacon QC echoed the concerns 

of HHJ Dight: 

 

‘Why are we in a position where judges are 

saying “the rules are difficult to apply”? 

There needs to be something done to make 

the rules easy to apply’. 

 

Mr Bacon QC voiced his frustrations over 

the Court of Appeal’s refusal to grant an 

appeal, in May, on the basis that case law, 

according to Sir Rupert Jackson, would 

explain how the test should be applied. The 

silk did, however, consider that HHJ 

Auerbach, in Reynolds, was correct to find 

no error in law in DJ Reeves’ ex tempore 

decision.  

 

Counsel for the claimant had submitted, at 

the outset of the appeal, that if the 

interpretation of the rules which led to the 

original order was correct, then it would be 

very hard for parties in high value cases to 

predict the outcome of the proportionality 

exercise and reach pre-assessment 

settlement.  

 

DJ Reeves did not, in his professional 

experience, believe that the impact of this 

decision would force parties into 

assessment proceedings and HHJ 

Auerbach was inclined to agree. 

 

It will be interesting to examine the effect of 

Reynolds on the popularity of agreeing 

costs inclusive settlements. Of course, 

negotiating settlements of this kind is 

favourable to defendants in personal injury 

cases, where QOCS applies. 

 

Medical Expert Handed 

Custodial Prison 

Sentence for Civil 

Contempt of Court 

 

This week, reports have surfaced on the 

case of Liverpool Victoria Insurance 

Company v Khan and others [2018] EWHC 

2581 (QB), in which Mr Justice Garnham 

handed down judgment on the negligent 

activities of medical expert, Asef Zafar, 

resulting in a custodial sentence.
2
  

 

The present case arose out of an RTA 

accident, which occurred in December 

2011. The claim was referred to Kamar 

Abbas Khan, founder of Taylor Knight & 

Wolff (TKW) and was subsequently brought 

against the defendant, who was insured by 

LV=.  

 

Mr Khan consulted a medico-legal 

agency, run by his Aunt, which instructed 

Asef Zafar, of UK-Doctors Aunt.com. Dr Zafar 

produced his first report, dated February 

2012, in which he identified that the 

claimant had ‘fully recovered’ from his 

injuries ‘within a week’.  

 

However, Mr Khan requested a revised 

version, as the claimant was ‘not happy 

with it’. In the second report, which made 

no reference to the original, Dr Zafar stated 

that the claimant’s symptoms had ‘not yet 

improved’ and would need ‘6 to 8 months’ 

for a full recovery. 

 

The second report did not reach the 

defendant, though. In the run up to trial, at 

Slough County Court, a TKW paralegal 

mistakenly sent the original report to the 

defendant. Subsequently, an ‘amended 

trial bundle’, containing the revised report, 

was sent. The claimant later spoke with LV=, 

in September 2015, and confirmed that 

TKW were attempting to run a fraudulent 

insurance claim.  

 

As a result of its investigations, the claim 

collapsed and LV= applied for committal 

proceedings for contempt of court against 

Mr Khan, Dr Zafar, the TKW paralegal, and 

the individual who referred the claim to 

TKW. The committal application was 

granted by Her Honour Judge Karen 

Walden-Smith, sitting as a High Court 

judge.
3
 

 

Dr Zafar, based in Surrey, had built up a 

‘highly successful one-man medico legal 

career’. He generated ‘an income from his 

medico-legal work of £350,000 per annum, 

on top of his NHS salary’. In order to turn 

over his additional salary, he produced an 

‘astonishing’ 32 reports per day, charging 

£70 per case, and delegating work to up to 

4 secretaries. As such, it took just 15 minutes 

for him to conduct an examination of a 

personal injury victim and produce a 

report. 

 

At the High Court of Justice hearing, 

Garnham J stressed the importance of 

maintaining a trusting relationship between 

the courts and expert witnesses, in order to 

uphold a system of justice: 

 

‘Those who make false claims should 

expect to go to prison. Solicitors and expert 

witnesses who act dishonestly in the 

evidence they give to the court, whether in 

support of such claims or otherwise, must 

expect a similar outcome’.
4
 

 

He reasoned that Dr Zafar had not just been 

‘negligent about the content of the revised 

report’, but also allowed assertions to be 

included, ‘not caring whether they were 

true or false, and not caring whether or not 

the court was misled as a result’. Further, he 

was ‘motivated’ by his ‘desire to keep the 

report writing factory ... running at full 

capacity so as to continue making ... [an] 

... astonishing profit’ and was compelled, 

by ‘cowardly desire’, to ‘cover up’ what he 

had done.   

 

The judge did not consider that the medical 

expert had acted ‘dishonestly’, as he: 

 

‘... had (almost) nothing to gain and 

everything to lose by producing a dishonest 

report in February 2012 for TKW, a firm 
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which had not previously sent him work and 

whose work Dr Zafar did not need’. 

 

Regardless, ‘dishonesty’ was not the only 

basis for a finding of contempt. It could also 

be based on ‘recklessness’. 

 

Accordingly, Dr Zafar was found guilty of 10 

out of 16 allegations of civil contempt of 

court and was handed a 6-month 

suspended jail sentence. 

 

Martin Milliner, director of claims at LV=, 

has said, in reaction to the latest court 

ruling: 

 

‘Whilst this case has taken a considerable 

amount of time, effort and cost, it has been 

worth it in order to send a stark warning to 

the “professional enablers” of fraudulent 

claims’. 

 

Counsel Questions 

Blavo & Co over 

‘Identical’ Mental 

Health Claims 

 

On the 3
rd

 day of the Royal Courts of Justice 

hearing, a former partner at mental health 

claims specialist, Blavo & Co, was 

questioned over ‘identical’ mental health 

cases, which the firm allegedly pursued 

prior to Solicitors Regulation Authority (SRA) 

intervention, in 2015.
5 
The case is expected 

to last 10 days.
6
 

 

On 10 August 2015, the Legal Aid Agency 

(LAA) launched an official investigation into 

Blavo & Co, following an earlier request to 

see 49 mental health claim files as part of 

a contract compliance audit.  

 

However, sole director, John Blavo, did not 

make a staff request for files until days after 

the office was burgled, on 29 August 2015. 

Two servers were removed, ‘files had been 

opened and torn, shredded bins had been 

opened and scattered’ and there was 

significant water damage. 

 

Staff were not made aware of the nature of 

the LAA investigations until 2 October 2015, 

when the SRA sent an ‘early intervention letter, a warning letter’. 

 

After terminating legal aid contracts with the firm, the LAA referred their concerns to the 

Metropolitan Police.
7
 Subsequently, on 14 October 2015, Blavo & Co was shut down by the 

SRA. This action was taken for the following reasons: 

 ‘There is reason to suspect dishonesty on the part of a manager or employee of 

Blavo & Co Solicitors Limited; 

 There is reason to suspect dishonesty on the part of John Blavo in connection with 

his practice; 

 To protect the interests of clients of Blavo & Co Solicitors Limited’.
8
 

 

Legal action has since been taken by the Lord Chancellor against John Blavo, to recover 

£22 million in guarantees and indemnities that the firm provided under its legal aid contract. 

The Court of Justice hearing is currently underway. 

 

On the 3
rd

 day, counsel for the Lord Chancellor identified two Blavo & Co files, pertaining to 

two mental health patient claimants, which appeared to relate to ‘two separate individuals’. 

On closer inspection, however, the patients’ home, family, employment and 

accommodation details, were almost ‘identical’, as were their telephone attendance notes. 

 

When asked if one of the two claimants ‘might not be genuine’, the former  Blavo & Co 

partner blamed ‘filing error’ for the ‘very similar’ information given. She also said that, given 

the sensitive nature of mental health cases, patients would often ‘assume an identity’ at 

tribunal hearings which did not correspond to the names on HMCTS records or file records. 

 

As yet, it is not clear whether there has been any misconduct or fraudulent activity 

conducted by the firm. The hearing continues.  

 

CDC Reports on Industries with Highest Number of 

CTS Claims 

 

In a report, released earlier this month, the Centers for Disease Control and Prevention (CDC) 

identified the latest trends in carpel tunnel syndrome (CTS) cases. In doing so, the CDC 

investigated the impact of sex, age and occupation on prevalence of the condition. 

 

CTS is caused by compression of the median nerve as it passes through the carpel tunnel 

into the hand. In sufferers, this causes tingling, numbness, and pain in the thumb, index 

finger, middle finger and half of the ring finger. 

 

 

(Source: Wikimedia Commons) 
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In the US State of California, workers’ compensation claims are electronically reported to the Department of Industrial Relations by workers’ 

compensation insurance companies. The CDC report relied on CTS claims data analysed by the California Department of Public Health 

(CDPH). 

 

In last week’s feature article (here), we reported that CTS is more common in women than in men, perhaps because the carpel tunnel is 

smaller. The CDC report was consistent with this assertion, as the incidence rate among women (8.2 cases per 10,000) in the cohort was 

3.3 times higher than the incidence rate among men (2.5 cases per 10,000). 

 

In total, between 2007 and 2014, 139,336 cases of probable and possible CTS cases were reported in Californian full-time equivalent (FTE) 

workers (average incidence rate of 6.6 cases per 10,000). The most affected age group was the ‘45-54 years’ category, with 31% of the 

total burden.  

 

Figure 1:
9
 

 

 

 

Over the same time period, the working demographic of CTS cases was broken down by Census Industry Code. The 20 industries with the 

highest CTS incidence rate are sorted from highest to lowest in figure 2, below. 

 

Figure 2:
10

 

 

 

https://www.bc-legal.co.uk/bcdn/692-249-investigations-in-work-related-upper-limb-disorder-claims-part-1-carpal-tunnel-syndrome
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Between the 1
st
 and 20

th
 ranked industries, 

CTS incidence rates were between 3 and 7 

times greater than the average. 

 

The CDC has recommended that industries 

most commonly associated with CTS risk 

should consider taking intervening steps, 

e.g. undertaking ergonomic evaluations 

and enforcing the use of tools and 

instruments less likely to result in less 

repetitive movements, less force and less 

awkward posture.  

 

Elsewhere, a systematic review has 

investigated the time taken for employees 

(across a range of industries and with 

different working patterns) to return to work 

after carpal tunnel (CT) release surgery
11

. 

Out of 56 studies included in the review, 

only 4 studies had a low risk of bias.   

 

Results showed that post-surgery, the time 

taken for all study participants to return to 

work ranged from 4–168 days.  

 

In 6 studies, all of which distinguished 

between ‘manual’ and ‘non-manual’ 

workers, the median return to work time was 

39 days (range: 18–101 days) and 21 days 

(range: 7–41 days), respectively. Further, in 

3 studies, the median return to work time for 

‘modified’ or ‘full’ duties was 23 days, with 

respective ranges of 12–50 days and 17–

64 days.  

 

The review authors therefore concluded 

that it is not possible to accurately predict 

the time required for CT release out-patients 

to return to work. When calculating reserves 

for heads of loss, such as future loss of 

earnings and Smith v Manchester awards, 

a cautious approach should be adopted to 

reflect present epidemiological uncertainty 

over post-surgical work absence duration. 

 

DEMiSt Study Suggests 

Ways to Reduce Diesel 

Fume Exposure 

 

A King’s College London study of London 

taxi drivers, funded by the Institute of 

Occupational Safety and Health (IOSH), has 

found that drivers’ exposure to fossil fuel 

pollutants can be significantly reduced by 

adjusting vehicle ventilation settings.
 12

 This 

study is part of the wider Diesel Exhaust 

Mitigation Study (DEMiSt), which is 

investigating the effects of urban pollution 

on professional drivers. A key aim of the 

study is to devise ways that professional 

drivers can minimize harmful exposures. 

 

The researchers studied 10 London Taxi 

drivers for 4 days. Half of the drivers used 

hybrid electric/petrol TXE City cabs and the 

other half used TX4 diesel powered 

vehicles. A monitor, worn by all drivers, 

measured their exposure to particulate 

carbon and nitrogen dioxide – both 

components of diesel exhaust fumes.  

 

Results indicated fluctuating exposure 

levels throughout the working day; a 

combination of long periods of low 

exposure and intermittent short periods of 

high exposure. However, exposure was 

reduced by up to 67% when the taxi 

windows were closed and the ventilation 

systems were set to recycle interior air.
 
 

 

In addition, drivers of the older, diesel-

powered cab were exposed, on average, 

to 1.8 times more nitrogen dioxide and 

black carbon than drivers of the newer, 

hybrid cabs.
13

 The researchers did not 

attribute this statistically significant 

difference to fuel type alone, however. The 

TXE City cab also benefits from an 

improved air tightness and ventilation 

system, reducing pollutant infiltration. 

 

Duncan Spencer, head of advice and 

practice at IOSH, stated: 

 

‘Although we’re generally becoming more 

aware of air quality and its impact on 

health, less well-known is the effect on 

professional drivers who spend more 

working hours on the road and the extent 

they are exposed to potentially harmful 

environments’. 

 

The complete findings of DEMiSt are 

expected to be published in 2019. 

 

 

Research Hints at Future 

Test Which Diagnoses 

Asbestos-Induced 

Cancer 

 

Italian researchers have used pioneering 

knowledge of cancer development to 

propose a method of determining whether 

lung cancer, or mesothelioma, is caused 

by exposure to asbestos
14

. 

 

It is well-known that both lung cancer and 

mesothelioma can develop as a result of 

exposure to asbestos fibres. In asbestos-

related disease claims, the claimant is 

required to prove that their exposure to 

asbestos is the most likely cause of their 

disease. 

 

Mesothelioma is primarily, but not always, 

asbestos-related. In the HSE research 

report: The burden of occupational cancer 

in Great Britain – Mesothelioma, it was 

estimated that 97% of male mesothelioma 

cases and 82.5% of female mesothelioma 

cases were the result of asbestos 

exposure
15

. Such exposure can occur in the 

course of employment, through physical 

contact with an asbestos-exposed worker 

and their clothes (secondary exposure), or 

through contact with naturally occurring 

asbestos in the environment. Other 

potential causes of mesothelioma include 

radiation, the SV40 virus, and other 

naturally occurring minerals, such as 

erionite. There are also recorded cases of 

mesothelioma with no obvious or known 

cause. 

 

The predominant cause of lung cancer is 

tobacco smoke (85% of cases). Other 

causes, listed on the NHS website, include 

radon (3% of cases), arsenic, beryllium, 

cadmium, coal and coke fumes, silica, 

nickel, diesel fumes and asbestos 

exposure
16

. Like mesothelioma, lung 

cancer can also stem from no obvious 

cause.  

 

In the event that a claimant has been 

exposed to multiple cancer-causing 

agents, including asbestos, if the asbestos 
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exposure ‘doubled the risk’ of their increase 

in risk of lung cancer, a negligent 

defendant will be liable in tort. Whereas, in 

indivisible mesothelioma cases, the 

Fairchild v Glenhaven Funeral Services 

Ltd [2002] UKHL 22 exception applies and 

claimants only have to prove that the 

defendant(s) ‘materially increased’ the risk. 

This principle was established in Sienkiewicz 

v Greif (UK) Ltd [2011] UKSC 10.  

 

In scientific news, a new study has 

discovered that asbestos-related cancers 

may have a molecular ‘signature’ or 

‘fingerprint’. The molecules of interest are 

small sections of ribonucleic acid (RNA), 

known as MicroRNAs (miRNAs). The function 

of MiRNA is to regulate protein synthesis, as 

instructed by genes.  

 

When miRNAs are overexpressed, cells can 

become malignant. Overexpression is a 

consequence of exposure to carcinogenic 

agents.  

 

The researchers therefore identified that if 

particular miRNA molecules are associated 

with asbestos exposure, increased 

presence of these molecules could suggest 

that a cancerous tumour is asbestos-

induced. 

 

Four groups of patients took part in the 

study:  

1. Patients with non-small cell lung 

cancer, suspected to be asbestos-

related; 

2. Patients with non-small cell lung 

cancer, not suspected to be 

asbestos-related; 

3. Patients with malignant 

mesothelioma; and  

4. Patients without cancer.   

 

Four different miRNA molecules were 

identified in participants with asbestos-

related diseases, including increased 

expression of miR-126 and miR-222. These 

miRNAs are strongly associated with major 

pathways leading to cancer development. 

 

The researchers concluded that miRNA 

expression could explain the biological 

mechanism behind asbestos-related 

disease development. If further studies 

conclude that identical miRNA molecules 

are overexpressed in individuals with 

asbestos cancer, this could theoretically be 

used to pinpoint a miRNA ‘signature’ 

exclusive to asbestos-related disease
17

.  

 

In cases with disputed causation 

arguments, a miRNA ‘signature’ test could 

definitively prove whether cancers have 

been caused by asbestos exposure. 

Alternatively, miRNA screening programs 

could identify at-risk workers and help to 

mitigate the risk of asbestos-related 

disease.  

 

What is more, developments in this area of 

research could lead to the creation of new 

treatments and improve existing 

treatments. 
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Investigations in Work-Related Upper Limb Disorder Claims: Part 2 – Rotator 

Cuff Tendonitis, Tears, Shoulder Impingement Syndrome and Epicondylitis 

Claims 

 

INTRODUCTION 

 

In last week’s edition of BC Disease News (here), we presented the first segment of our 5
th
 feature investigations conducted in the course 

of WRULD claims. This week, we produce the next segment on investigations conducted in the course of rotator cuff tendonitis, tears, 

shoulder impingement syndrome and epicondylitis claims. 

 

BACKGROUND TO ROTATOR CUFF TENDONITIS, TEARS AND SHOULDER IMPINGEMENT SYNDROME 

 

Rotator Cuff Tendonitis 

 

Rotator cuff tendonitis, like other forms of tendonitis, arises due to an inflammation of the tendons. The shoulder joint and its tendons are 

shown in the diagram below: 

 

 

(Source: Wikipedia) 

 

Incidences of 5.5% and 2.9% per year have been reported for rotator cuff tendonitis for the right and left shoulder respectively,
18

 and of 

6.1% and 7.3% over 5 years in men and women respectively for rotator cuff syndrome (which may include rotator cuff tendonitis, rotator 

cuff tears and shoulder bursitis).
19

 

 

Rotator Cuff Tears 

 

A rotator cuff tear is a tear in one or more of the rotator cuff tendons. The supraspinatus tendon is most frequently affected, because it is 

the closest to the acromion, which it can rub as it passes beneath it. Rotator cuff tears can be acute, following a fall or injury, or they can 

occur due to long-term use of the shoulder. Degeneration of the tendon, due to repetitive use or aging, can lead to an eventual tear. This 

can be related to mechanical wear of the tendon as it slides against the acromion, and also to reduction in blood supply to the tendon 

with aging. Rotator cuff tears are also often associated with shoulder impingement syndrome. 

 

https://www.bc-legal.co.uk/bcdn/692-249-investigations-in-work-related-upper-limb-disorder-claims-part-1-carpal-tunnel-syndrome
https://sw.m.wikipedia.org/wiki/Picha:Shoulder_joint.svg
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Tears can be of a range of sizes: 

 Partial thickness tears are frays in an intact tendon; 

 Full thickness tears are holes in the tendon, which can vary in size from a pinhole to a button hole, though the tendon is still 

attached to the humerus and maintains function; 

 Full thickness tears may involve complete detachment of the tendon from the head of the humerus. 

 

A rotator cuff tear is shown below: 

 

 

(Source: Wikimedia Commons) 

 

Shoulder Impingement Syndrome 

 

When the rotator cuff tendons and/or shoulder bursa are inflamed and swollen, due to either tendinitis or tears, they can be compressed 

between the head of the humerus and the acromion of the scapula (the subacromial space, not labelled but visible in the image below).  

This is known as shoulder impingement syndrome or subacromial impingement syndrome. It is also known as supraspinatus syndrome, 

swimmer’s shoulder and thrower’s shoulder.  This is the most common problem of the shoulder, and the NHS estimate that 20 % of people 

will have symptoms at some point in their lives, with the onset occurring most frequently between the ages of 45-65.  A prevalence of 2-

8% within the working population has been reported.
20

 

 

 

(Source: Wikimedia Commons) 

https://commons.wikimedia.org/wiki/File:914_Shoulder_Joint.jpg
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Causes 

 

Rotator Cuff Tendonitis and Rotator Cuff Tears 

 

Risk factors for the development of rotator cuff tendonitis and rotator cuff tears include: 

 Keeping the arm in the same position for long periods; 

 Frequent overhead reaching; 

 Poor posture for a prolonged period; 

 Swimming; 

 Tennis; 

 Baseball; 

 Throwing; 

 Kayaking 

 Advanced age; 

 Other shoulder disorders; and 

 Smoking. 

 

Shoulder Impingement Syndrome 

 

Risk factors for the development of shoulder impingement syndrome include: 

 Traumatic injury; 

 Advanced age; 

 Bone spurs under the acromion; 

 Variations in the shape of the acromion; 

 Thickening or calcification of the coracoacromial ligament; 

 Loss of function of the rotator cuff muscles; 

 Swelling or thickening of the rotator cuff tendon; 

 Inflammation of the bursa; and 

 Problems with the serratus anterior and lower trapezius muscles that result in the scapula not being able to properly elevate the 

acromion during a throwing motion. 

 

Symptoms 

 

Rotator Cuff Tendonitis and Rotator Cuff Tears 

 

Symptoms of rotator cuff tendonitis and rotator cuff tears include: 

 Pain at the ‘tip’ of the shoulder and the outer aspect of the upper arm; 

 Pain when reaching, lifting, pushing, pulling and raising the arm above the shoulder; 

 ‘Grating’ feeling in the tendon; and 

 Stiffness and/or weakness. 

 

It is possible for rotator cuff tears to be symptomless and one study has reported that symptomless tears are twice as common as 

symptomatic tears.
21

 However, many people do report symptoms, the magnitude of which does not necessarily correlate with the size of 

the tear. 

 

Shoulder Impingement Syndrome 

 

Symptoms of shoulder impingement syndrome include: 

 Shoulder pain that increases when the arm is raised; 

 Pain with twisting movements such as putting jackets or coats on; 

 Persistent ache in the shoulder; 

 Shoulder pain at night; 

 Weakness of the shoulder; 

 Loss of movement of the shoulder; 
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 ‘Locking’ of the shoulder with certain movements; and 

 Grinding or popping sensation during movement of the shoulder. 

 

Treatment 

 

Rotator Cuff Tendonitis and Rotator Cuff Tears 

 

Treatment options in cases of rotator cuff tendonitis and rotator cuff tears include: 

 Rest; 

 Cessation of causal activity (if known); 

 Anti-inflammatory medicines (tablets or topical); 

 Physiotherapy (massage, stretches, exercises); 

 Steroid injections; and 

 Surgery. 

 

In England, operations for rotator cuff repair peaked in 2008/9 at 4.7 per 100,000 and declined considerably in 2009/10 to 2.6 per 

100,000.
22

 

 

Shoulder Impingement Syndrome 

 

Treatment for shoulder impingement syndrome is usually non-surgical, and may include: 

 Resting the tissues by avoiding overarm movements; 

 Cold compress and anti-inflammatories; 

 Physiotherapy to maintain strength and range of motion and to improve posture; and 

 Corticosteroid injections may be administered in cases that do not respond to other treatments. They are administered to the sub-

acromial space, aiming for the bursa. They tend to relieve pain but do not resolve the underlying cause, so symptoms can recur, 

and doctors generally avoid giving more than three such injections per year. 

 

In cases where non-surgical treatments are ineffective, surgery may be required to widen the subacromial space. Subacromial 

decompression rates in England rose form 5.2 per 100,000 in 2000/01 to 40.2 per 100,000 in 2009/10.
23

 

 

The surgery involves cutting the ligament and shaving away part of the acromion, and if a rotator cuff tendon is torn, it may be repaired. 

This is usually done via a keyhole method and requires a general anaesthetic. The arm will be held in a sling for up to a week afterwards, 

then patients are encouraged to remove the sling and begin prescribed exercises.  

  

Duration, Prognosis and Effects on Work 

 

Rotator Cuff Tendonitis 

 

Recovery from rotator cuff tendonitis and rotator cuff tears following non-surgical treatment may take several weeks, though recovery in 

severe cases may take several months. Recovery from surgery may take several weeks in minor cases, to several months in severe cases. 

 

A leaflet published by Stockport NHS Foundation Trust gives the following guidelines for recovery following keyhole rotator cuff repair: 

 Driving is usually possible six to ten weeks following surgery, when the level of pain permits sufficient control of the steering wheel 

and the performance of an emergency stop; 

 Return to work is usually six weeks for sedentary work and three to six months for manual work; and 

 Return to sport is six to twelve weeks for swimming, three months for golf, and three to six months for contact sports.
24

 

 

Additionally, a leaflet published by North Bristol NHS Trust offers the following advice: 

 For the first six weeks, the patient should not attempt to use the arm for everyday activities, especially those involving moving 

the arm away from the body, and keep it in a sling, except for when doing exercises instructed by a physiotherapist; 

 For the first four to six weeks the following activities will be difficult with one hand: dressing, bathing and hair care, shopping, 

eating and preparing meals; 

 The patient should not lie on the operated side for six weeks; 
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 The patient should avoid lifting any weight, for example a kettle, iron, or saucepan, for six weeks; 

 The patient should avoid heavy manual work, such as digging, for four to six months; 

 Once the arm is allowed out of the sling, physiotherapy exercises will progress to help regain movement and muscle control, 

and the arm can now be used for daily activities. Movements will gradually become less painful; 

 At twelve to sixteen weeks, the arm can be used away from the body and for heavier tasks, though there are still some restrictions 

on lifting; 

 Most people are off work for approximately six to eight weeks, depending on their job type, and those whose jobs involve lifting, 

overhead activities or manual work may not be able to do these tasks for at least three to six months; and 

 The following are guidelines for times to return to particular tasks: swimming, twelve to sixteen weeks; golf, twelve to sixteen 

weeks; lifting, twelve to sixteen weeks; gardening, twelve to sixteen weeks; light work, eight weeks; manual work, twelve to sixteen 

weeks.
25

 

 

There is a 70% to 80% chance of improving the pain and range of movement following rotator cuff repair, but approximately 10% to 20% 

of people still have persistent pain around the shoulder after surgery. If the tendon is badly torn, subacromial decompression should 

improve pain, but movement and strength may be no better. 

 

Some results from studies into rotator cuff repair surgery are outlined below: 

 Following surgery, 59.5% of patients returned to work. Of the 40.4% that did not, the reasons were retirement (14.4%), an 

unrelated medical condition (10.3%) and the outcome of the operated shoulder (16.0%). Age was a strong factor in determining 

whether or not a patient returned to work, with retirement being the most common choice for those aged over 55. Type of work 

and tendon injury did not affect whether or not a patient returned to work, but it did affect time away from work, with those in 

manual jobs taking longer to return.
26

 

 Eighteen patients who underwent a complete arthroscopic repair of a tear were evaluated at a minimum of twelve months after 

surgery and again at two years. The ASES scoring system was used, ultrasound scans were taken, and the strength of both 

shoulders was tested. Recurrent tears were seen in seventeen patients. Despite this, at twelve months, sixteen patients had 

improvement in functional outcome, sixteen had a decrease in pain, and twelve had no pain. All patients regained motion 

above shoulder level.
27

 

 

Shoulder Impingement Syndrome 

 

Following surgical intervention to treat shoulder impingement syndrome, the arm will be held in a sling for a week, after which patients are 

encouraged to remove the sling and begin prescribed exercises. Strengthening of the arm can begin when the range of motion is returned 

to normal. Return to work in a non-strenuous job may be one to two weeks after surgery, to eight to ten weeks in a job that involves a lot of 

lifting. The recovery of full strength and range of motion generally takes three to five months.  

 

Findings from some studies of subacromial decompression surgery are outlined below: 

 Fifty-two patients were assessed at six months and five years post-operatively, and forty-five patients showed further progressing 

improvement form six months until five years. Assessment was done by the Constant-Murley score and the revised American 

Shoulder and Elbow Surgeons (ASES) score.
28

 

 Sixty-five patients were evaluated two to five years following subacromial decompression. 89% achieved a satisfactory result 

according to the UCLA Shoulder Rating Scale, which includes assessment of pain, function, range of motion (ROM), strength and 

patient satisfaction.
29

 

 114 patients received arthoscopic decompression and were reviewed at a mean interval of nineteen months after surgery. 

Eighty-five patients (75%) were satisfied with the outcome. Results were determined by questioning patients about their 

satisfaction and by assessment of pain, ability to perform daily activities and range of motion according to the Constant scoring 

system. Pain scores improved by an average of 8.6 points, ‘activities of daily living’ scores improved by an average of 5.8 points 

and range-of-motion scores improved by an average of 3.6 points. Duration of symptoms before surgery was the most significant 

predictor of outcome, with symptoms of prolonged duration being associated with unsatisfactory results or smaller improvements. 

Patients who had a partial thickness tear or fraying of the tendon had delayed return to work, and smaller improvements in 

scores.
30

 

 

Additionally, a 2006 review of the treatments for shoulder impingement syndrome and the effects on functional limitation and return to 

work reported that many studies use range of motion and pain as outcome measures, but functional limitation and duration of sick leave 

were used less often.
31
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Medical Causation in Shoulder Claims  

 

The IIAC is an independent statutory body that advises the Secretary of State for Work and Pensions in Great Britain and the Department for 

Social Development in Northern Ireland on matters relating to the Industrial Injuries Scheme. The Scheme, Industrial Injuries Disablement 

Benefit (IIDB), provides compensation that can be paid to an employed earner because of the effects of an industrial accident or 

prescribed disease.  

 

In order for a disease to become a prescribed disease the Social Security Contributions and Benefits Act 1992 states that the Secretary of 

State must be satisfied that the disease:  

 Ought to be treated, having regard to its causes and incidence and any other relevant considerations, as a risk of the occupation 

and not as a risk common to all persons; and  

 Is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can be 

established or presumed with reasonable certainty.  

 

So, a disease may only be prescribed if there is a recognised risk to workers in an occupation, and the link between disease and 

occupation can be established or reasonably presumed in individual cases. 

 

The Council applies a doubling of the risk test to determine whether a disease can be attributed to occupation on the balance of 

probabilities. 

 

In its 2006 Command Paper, Work-related Upper Limb Disorder (Cm 6868) the IIAC found that shoulder tendonitis (including shoulder 

impingement (and presumably rotator cuff tears) should not be added to the list of prescribed diseases. The paper states: ‘According to 

the expert workshop, there is only limited consensus on approaches to diagnosis and case definition. Hence, shoulder tendonitis was not 

considered within the scope of the commissioned review’. 

 

A review of the recent academic literature on shoulder injuries appears to support the conclusion reached by the IIAC in their 2006 paper 

as there is no congruity between studies. However, the literature suggests that if there are associations with work the most likely occupations 

would be jobs that involve repeated raising of the arm above the shoulder, such as wallboard/drywall installation, insulation installation, 

roofing, masonry, painting and decorating, electrical installation, rubbish collection, logging, and meat and poultry wholesale work. 
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A BACKGROUND TO EPICONDYLITIS 

 

Introduction 

 

There are two forms of epicondylitis. Lateral epicondylitis, or ‘tennis elbow’, is an inflammation of the lateral epicondyle (see diagram 

below), and is the most common form of the disorder. NHS statistics show that five in one thousand people visit their GP regarding lateral 

epicondylitis each year, and BUPA estimate that one to three persons in every hundred are affected.
32

 The disorder usually arises in adults, 

most commonly those aged 40 to 60. Men and women are affected equally. 

 

The second form is medial epicondylitis, or ‘golfer’s elbow’, the inflammation of the medial epicondyle. The annual incidence of medial 

epicondylitis has been estimated to be 1.5%.
33

 Many epidemiological studies do not distinguish between lateral and medial epicondylitis, 

as the causes, symptoms and treatments of each are very similar. 

 

 

(Source: Wikimedia Commons) 

 

Causes 

 

Lateral epicondylitis is generally believed to occur following strenuous repetition of movements and overuse of the extensor muscles. Strain 

in the muscles and tendons can cause small tears and inflammation near the epicondyle of the humerus. The most commonly affected 

structures are the common extensor tendon, the origin of the extensor carpi radialis brevis and the origin of the extensor digiti minimi. 

 

In medial epicondylitis, the flexor and pronator muscle origins near the medial epicondyle, or the inside bump of the elbow are affected 

in the same way. 

 

Epicondylitis is widely believed to be due to overuse of the tendons, and to be related both to how long and how hard the muscles are 

worked.  Overuse is often due to repetitive activity, and may occur when a new activity is undertaken and the forearm muscles are not 

used to the repetitive movements.  However, epicondylitis may also occur in people who regularly partake in activities that use the forearms.  

In racquet sports, is has been suggested that overextension of the extensors may be a cause. 

 

Possible causal activities include: 

 Playing tennis, badminton and other racquet sports; 

 Throwing; 

 Golf, rock-climbing, (medial epicondylitis); 

 Using large amounts of grip (medial epicondylitis); 

 Playing the violin; 

 Using a paintbrush or roller while decorating; 

https://commons.wikimedia.org/wiki/File:Tennis_Elbow.png
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 Using shears while gardening; 

 Plumbing, bricklaying, carpentry; 

 Using vibrating tools; 

 Cutting meat; 

 Forceful work; 

 Using scissors, typing, using a computer mouse, other activities that involve fine repetitive wrist and hand movements; and 

 Other activities that involve repeatedly bending the elbow. 

 

In addition to the activities listed above, other causes have been suggested. The condition has been found to result from a sudden forceful 

pull or extension of the forearm, or from a direct blow to the epicondyle.
34

 Some patients find that symptoms develop slowly over time with 

no obvious cause. It has also been suggested that disorders such as calcification of the rotator cuff, bicipital tendinitis (tendinitis of the 

bicep), De Quervain’s disease or carpal tunnel syndrome may increase the chances of developing epicondylitis.
35

 In addition, current and 

former smoking, age and body mass index have been shown to increase risk.
36

 

 

Symptoms 

 

Symptoms of lateral epicondylitis tend to occur when the wrist and finger extensors are used while the elbow is in extension. 

 

Symptoms include: 

 Pain on the outside of the upper surface of the forearm, close to the elbow; 

 Pain in the forearm and back of the hand; 

 Pain when bending the arm or lifting; 

 Pain when gripping small objects; 

 Pain when extending the wrist; 

 Pain when twisting the forearm, such as opening a door or a jar; 

 Tenderness of the lateral epicondyle; 

 Pain at the medial epicondyle (medial epicondylitis); and 

 Pain with wrist flexion and pronation (medial epicondylitis). 

 

Symptoms may vary in severity between patients, with some feeling mild discomfort whilst using the forearm, and others feeling severe pain 

even when the forearm is at rest.  Epicondylitis is usually found in only one arm, which is the dominant arm. 

 

Treatment 

 

Tennis elbow usually disappears without treatment if the arm is rested and the causal activity is stopped. This may also require stopping 

other activities that use the arm, such as lifting.   

 

There are a number of treatment options, though no single treatment has been shown to be completely effective. Painful symptoms can 

be reduced by treatment with a cold compress for several minutes each day or with painkillers such as paracetamol and anti-

inflammatories, particularly topical creams or gels, such as ibuprofen. In some more severe or persistent cases, physiotherapy may be 

required to relieve stiffness and pain and to help restore motion, and certain exercises can increase the strength of the extensor tendons 

and muscles. Wearing a brace, bandage or support may also help. Corticosteroid injections may be administered to provide anti-

inflammatory effects and to reduce pain, though their effects are not long-lasting. 

 

Surgery may be recommended when conservative strategies fail to relieve symptoms for more than 12 months, when there is pain when 

the arm is resting or when the patient’s everyday life is significantly affected, for example, when they are unable to work. Most procedures 

remove abnormal tissue within the extensor carpi radialis brevis tendon at the lateral epicondyle, or release the tendon altogether, by 

cutting all or part of it to decrease tension to the muscle. 

 

Prevention may be difficult, particularly in cases where the causal activity cannot be stopped easily, however, a number of self-

management techniques are possible. These methods are intended to reduce the stress on the tendons so that the body can heal the 

area, and to break the pain cycle. These include: 

 

 Rest between bouts of activity, or stop sport for a few weeks; 
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 Try to use the minimum amount of force when gripping; 

 Try to lift ‘palm up’, i.e. with the back of the hand not showing; 

 Increase the grip size and reduce the weight of objects that are lifted; 

 If work involves repetitive movements such as keyboard or mouse work or manual handling, consider the ergonomics of the work 

environment; 

 Changes in the type of motion that result in the larger muscles in the upper arm bearing more load can be beneficial; and 

 In cases due to racquet sports, changes in technique may be helpful, along with suitable warm-up techniques, and using a 

racquet with a wider grip, as this places less stress on tendons.  Strengthening of muscles in the upper arm and shoulder can 

increase the stability of the elbow. 

 

Duration, Prognosis & Effects on Work 

 

A leaflet published by the Royal Berkshire NHS Foundation Trust makes the following key points: 

 Lateral epicondylitis is a self-limiting condition – no-one has it forever; 

 90 % of people are better after 1 year; 

 Physiotherapy, activity modification and simple exercise will control the symptoms in most people; 

 Injections are reserved for very resistant cases; and 

 An operation is only considered as a last resort.
37

 

 

The majority of cases of epicondylitis last between six months and two years, and approximately 90 % make a full recovery within a year.
38

   

A 2012 study
39

 found that of affected working adults, 5 % required sickness absence from work, with median duration of 29 days.  

 

Some findings from studies on the effectiveness of treatments are outlined below:
40

 

 78 % of those treated with corticosteroid injections reported success at 6 weeks, versus 65 % of those treated with physiotherapy, 

however, the improvement due to injections was not sustained at 52 weeks; 

 Corticosteroid injection demonstrated greater benefit at 4 weeks then non-steroidal anti-inflammatories; 

 Corticosteroids have shown to be more effective at pain relief that physiotherapy at 6 weeks, but not at 12 weeks; and 

 Patients who were treated by a physiotherapist and an occupational therapist with a home training programme and ergonomic 

advice had less pain and better function 2 years than those treated with corticosteroid injections, and the physiotherapy group 

also had fewer sick days and less recurrence.
41

 

 

There have been several studies of tendon release surgery being performed for epicondylitis, in either an open or arthroscopic fashion. A 

study comparing open and arthroscopic surgeries found that at follow up (median 4 years) the percentage of patients with an excellent 

outcome was significantly higher in the arthroscopic group (78 %) than in the open group (67 %).
42

 Another study found that all patients 

who received arthroscopic release reported improvement with the procedure, and the average return to unrestricted work was 6.0 days 

(range 0 to 28 days).
43

 Another review conducted in 2007 investigated whether any particular surgical treatment (open, percutaneous and 

arthroscopic) was superior in relieving pain, restoring strength, or reducing time to return to work.  The authors concluded that there was 

not enough literature to conduct a meta-analysis, and found that no technique appeared to be superior to any other.
44

 

 

The Royal Berkshire NHS leaflet offers the following advice regarding recovery from surgery: 

 The patient will be given a sling, which they may take on an off as they wish, although resting the elbow for 6 weeks after the 

operation is an important part of the treatment; 

 The patient can return home the day of the surgery; 

 They will be shown exercises by a physiotherapist and need to continue them at home (the leaflet gives details of some exercises) 

 Leave on the dressing covering the wound, and keep the wound dry for 14 days; 

 A visit to an outpatient clinic is usually arranged for 3 months after the operation; 

 Avoid heavy, strenuous and repetitive tasks for 6 weeks after the operation, but do move and stretch the elbow several times a 

day; 

 It is common to not notice much improvement during the first 3 weeks; 

 By 3 months, most people are delighted and have noticed great improvement in their symptoms; 

 Improvement continues to improve, slowly, up to 9 to 12 months following surgery; 

 The patient can drive when they feel able to comfortably control the vehicle when not wearing the sling, which is normally after 

about 3 weeks; 
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 Most people return to work within a month of the operation, but if the job involves heavy lifting or sustained overhead arm 

movement, a longer period of rehabilitation may be required; 

 Discuss return to work with a physiotherapist to address any potential aggravating factors; 

 Avoid heavy, strenuous and repetitive tasks for 6 weeks following surgery.  Start with short sessions involving little effort, and 

gradually increase the effort or time of the activity; and 

 Activities that put stress on the elbow will take longer to become comfortable. 

 

Medical Causation in Epicondylitis Claims 

 

The IIAC is an independent statutory body that advises the Secretary of State for Work and Pensions in Great Britain and the Department for 

Social Development in Northern Ireland on matters relating to the Industrial Injuries Scheme. The Scheme, Industrial Injuries Disablement 

Benefit (IIDB), provides compensation that can be paid to an employed earner because of the effects of an industrial accident or 

prescribed disease.  

 

In order for a disease to become a prescribed disease the Social Security Contributions and Benefits Act 1992 states that the Secretary of 

State must be satisfied that the disease:  

 Ought to be treated, having regard to its causes and incidence and any other relevant considerations, as a risk of the occupation 

and not as a risk common to all persons; and  

 Is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can be 

established or presumed with reasonable certainty.  

 

So, a disease may only be prescribed if there is a recognised risk to workers in an occupation, and the link between disease and 

occupation can be established or reasonably presumed in individual cases. 

The Council applies a doubling of the risk test to determine whether a disease can be attributed to occupation on the balance of 

probabilities. 

 

In its 2006 Command Paper, Work-related Upper Limb Disorder (Cm 6868) the IIAC found only limited evidence that would inform the case 

for prescription of epicondylitis and concluded that the evidence was not sufficient to define clearly the exposure schedule for prescription 

and so epicondylitis was not added to the list of diseases for which IIDB is payable.  

 

However, the 2006 paper did find that the strongest case for prescription was for meat cutters. In this industry, the relative risks were more 

than doubled. However, the Council felt that the evidence base for these studies was relatively small and was not sufficient by itself to justify 

prescription. 

 

In 2015 the IIAC undertook a review of the position on epicondylitis and found that since 2006 there have been a substantial number of 

new reports on risk by activity and several new reports by job title. In all, four new cross-sectional studies were found on risks by job title, 

one of which focussed on lateral epicondylitis in poultry workers
45

, and the remainder of which reported risks for both lateral and medial 

disease in coal miners, coopers (someone who makes wooden, staved vessels, bound together with hoops) and doner kebab chefs 

respectively.
46

 
47

 
48

 Prevalence rates were somewhat higher in the poultry workers than in a comparison group (6.6% vs. 4.9%, probability 

(P) >0.05); lateral, but not medial epicondylitis was more common in coal miners than age-matched clerical workers (prevalence ratio 

(PR) 2.5, P<0.05), and in doner kebab chefs in comparison with volunteers (PR 6.0, P<0.05); while the risk rating in coopers was elevated 

>8-fold (P<0.05) relative to non-coopers.  

 

As in 2006, the IIAC found a number of potential weaknesses in individual studies, specifically, the small evidence base for any given 

occupation.  

 

Nine new reports were identified on lateral epicondylitis risks by occupational activity, of which five also reported on risks of medial 

epicondylitis. These comprised a further cross-sectional analysis of the poultry workers as mentioned above in the Rosenbaum study;
49

 a 

cross-sectional study in assembly and electronic workers from Thailand;
50

 two large cross-sectional surveys of the general populations of 

Finland
51

 and England;
52 

an analysis which pooled earlier cross-sectional data from multiple studies in mixed occupations;
53

 and several 

cohort studies that sampled across a range of jobs and industries. Sample sizes in these studies ranged from several hundred to several 

thousand.  

 

Collectively these presented many estimates of risk, almost half of these estimates reached the threshold of a doubling in risks that is 

normally applied within the Scheme. 
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For example, in a study of 699 US workers from various industries, followed over about 3 years, lateral epicondylitis was associated with 

bending the wrist for 4 or more hours per day; rotation of the wrist for 4 or more hours per day; and the combination of wrist bending for 4 

or more hours per day and wrist rotation for 2 or more hours per day.
54

 In another cohort study that followed 536 workers from 10 production 

facilities in the US, a high ‘strain index’ (as judged by video evidence) carried a 2.6-fold higher risk of lateral epicondylitis.
55

 In a survey of 

over 6,000 adults from general practices in Hampshire, repetitive bending and straightening of the elbow appeared to increase the odds 

of lateral epicondylitis by 2.5-fold and medial epicondylitis by more than 5-fold.
56

 In a cross-sectional study of some 4,700 Finns, high 

handgrip forces for 1 or more hours per day for at least 20 years, and handling loads of 20 or more kg for 10 or more times per day for 20 

or more years, were all reported to more than double risks of medial epicondylitis.
57

 In a smaller study of 591 assembly workers from 

Thailand, medial (but not lateral) epicondylitis was associated with an awkward posture at the elbow while using the upper limb 

repetitively.
58

 All of these findings were statistically significant (P<0.05).  

 

However, the IIAC highlighted the difficulty of interpreting this research due to a comparison of the reports indicating that no two studies 

were sufficiently alike in their choice of exposure definition to be confident that they measured the same thing. Physical exposures were 

characterised in many ways according to their site of action e.g. elbow or wrist, their frequency e.g. repetitions per hour or day, their 

direction e.g. bending/straightening, rotation, their loading features and demands e.g. high grip force, precision of grip, their duration 

e.g. years within the job and various combinations of factors.  

 

The totality of evidence suggests that workers who experience a high intensity and combination of ergonomic risk factors may be at 

substantially elevated risks of epicondylitis. However, the complexity of exposure definitions and their inconsistent use between studies 

made it impossible, beyond conjecture, for the IIAC to recommend prescription for epicondylitis. 

 

Despite the increase in evidence which supports a link between certain occupations and epicondylitis it remains a non-prescribed disease. 

 

However, it should be noted that much of the new research published since 2006 does suggest a potential hazard of occupation. Due to 

the breadth of developments in this field over recent years, the IIAC has pledged to keep the topic under review and has appealed for 

new evidence in this area as and when it emerges.  

 

TEMPLATE SCHEDULE OF INVESTIGATIONS IN A WRULD CLAIM 

 

Detail any preliminary enquiries made with the insured, setting out what information the insured has provided to date. Then concisely 

summarise what else needs to be investigated / clarified by identifying the main issues in dispute which require further investigation. For 

example:    

 

Lay Evidence 

 

The Claimant 

 

 What was / is the claimant’s ( C ) job role and periods of employments?  

 What site(s), departments, lines, operations & processes does / did the C work at with relevant dates for the same? 

 What was C’s days and hours of work, including any regular overtime? 

 What were his / her rest breaks-formal and informal-including frequency and duration of the same? 

 Obtain a broad timeline of what happened. When did C first: 

o Start the work complained of? 

o Raise any problems concerns regarding his work?  

o Develop symptoms? 

o Go absent from work? 

[Further details on complaints and absences etc. requested below] 

 Did C have any particular requirements at material time-e.g. new or expectant mother, disability and / or health problems, migrant 

worker with poor communication skills in English? Any physical or learning disability? 

 

Manual Handling Operations 

 

 Is it accepted that the work carried out by C involved manual handling? 

 Is it accepted that this was manual handling work to which the Manual Handling Operations Regulations 1992 as amended (MHOR) 

would apply?  
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[Note: The MHOR apply to ‘manual handling operations’ which include transporting or supporting of a load (such as lifting, putting down, 

pushing, pulling, carrying or moving) by hand or by bodily force. A ‘load’ includes any discrete moveable object including any person or 

animal. They do not apply where the load is a tool used for its intended purpose.  

 

Under MHOR there is a hierarchy of duties requiring employers to do the following: 

 

4. Avoid the need for hazardous manual handling operations, so far as is reasonably practicable; 

5. Assess the risk of injury from any hazardous manual handling operations that can’t be avoided; and 

6. Reduce the risk of injury from hazardous manual handling operations, so far as is reasonably practicable]. 

 

Avoiding the Manual Handling Operations, As Far As Reasonably Practicable 

 

 Have the insured considered avoidance of the manual handling operations, such as through automation or use of mechanical 

handling aids such as a conveyor, pallet truck, electric hoist, lift truck etc.?  

 If so when and how was this considered and by whom?  

 What was the conclusion reached and why?  

 Why was it not reasonably practicable to avoid the operations? 

 

Risk Assessment  

 

 Have the insured carried out risk assessments regarding the operations / process and in particular the manual handling operations? 

 If so when and how were these risk assessments carried out and by whom? 

 Where the risk assessments suitable and sufficient? Did they consider the factors listed in Schedule 1 to the Manual Handling 

Operations Regulations (i.e. the task itself, the loads, the work environment, individual capability and physical suitability of the 

employee, and other factors such as whether movement or posture is hindered by personal  protective equipment or clothing).  

 Have the insured followed the manual handling risk assessment flow chart in the HSE Guidance to the MOHR? Have the insured 

used the HSE’s risk assessment filter for manual handling and/or the risk assessment filter for upper limb disorders in the workplace. 

Have the insured incorporated the Manual Handling Assessment Charts (MAC tool) and/or the Risk Assessment for Pushing and 

Pulling (RAPP tool) and/or Assessment of Repetitive Tasks (ART tool) as part of their assessments? Obtain full details. 

 If the risk assessments were not suitable explore reasons / why not? 

 How often were risk assessments reviewed and why? 

 Details of insured’s general Health and Safety structure and policies and procedures. 

 

Control Measures  

 

 What control measures were identified by the risk assessments to reduce the risk of injury? 

 Have these been implemented? If not, why not? 

 If they have been implemented when were they implemented, how and by whom? 

 Obtain details of the existing control measures currently in place and throughout the C’s employment and reasons for any changes 

such as availability of mechanical lifting aids, any system of rotation (e.g. whether written or verbal, how it is implemented, the 

frequency/duration of tasks in the work schedule, and the extent of opportunity for rest/recovery in addition to formal rest breaks) 

or training programme for manual handling and/or WRULDs.  

 

The Work 

 

[Note: Some of these questions may overlap with the above.] 

 

 Please take a video of the work carried out by C-ideally of someone the same height, weight and gender. Obtain relevant 

measurements and photographs. 

 Obtain full details of the nature and extent of the manual handling and/or repetitive work as follows: 
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The Load / The Task 

 

 What are the loads? 

 The weight of the loads? 

 The size and shape of the loads? 

 Are the loads an awkward shape or bulky making them difficult to handle? 

 Are the contents of the load able to move or move unpredictably (like animals) and make it difficult to handle? 

 Are the loads easy to grip? Do they have handles or handholds? Do they have loose parts enabling comfortable grip? 

 Hot or cold or sharp? 

 How many people handle the load? (See also below) 

 Does the task require and large vertical movements? 

 Does the task require unusual capability-above average strength or agility? 

 Is the task complex? 

 Does the task require special information or training for its safe performance? 

 

For Lifting Operations 

 

 What height is the load lifted from and to (e.g. from knuckle to elbow height)? 

 What is the proximity of the load to the body (e.g. held close to the body or with arms outstretched)? 

 Is the handler’s body position stable? 

 Is any lifting carried out whilst seated? 

 What is the hand distance from the lower back-see image below
59

? 

 

 

(Source: HSE) 

 

 

 What are the hand positions during course of lift-see image below? Obtain details. 

 

 

(Source: HSE) 

 

 

http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
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 Is there are twisting of the torso or sideways bending-see image below? Obtain details;  

 

(Source: HSE) 

 

For Carrying Operations 

 

 What height is the load carried at / where are the hands located (e.g. hands held at elbow height)? 

 What is the proximity of the load to the body (e.g. held close to the body or with arms outstretched)? 

 What is the distance over which the load is carried? 

 Is the handler able to walk normally? 

 Does the load obstruct the handler’s view? 

 Is the load supported on the shoulder? 

 Is there any twisting of the torso during carrying? 

 What is the horizontal distance between the hands and the lower back? See image below? 

 

 

(Source: HSE) 

 

 What is the carrying position adopted? Are the load and hands symmetrical in front of the body? Or are they asymmetrical? Or is 

there one handed carrying to the side? See image below. 

 

(Source: HSE) 

 

 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 

 

For Team Handling Operations 

 

http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
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 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 

 

For Team Handling Operations 

 

 What is the horizontal distance between each person’s hands and lower back? See image below. 

 

 

(Source: HSE) 

 

 What is the position of the hands during the course of the lift? See image below. 

 

 

(Source: HSE) 

 

 What is the distance over which the load is carried? 

 Is there any twisting of the torso during lifting / carrying? 

 Are operatives able to communicate effectively to handle the load? 

 

For Pushing/Pulling Operations 

 

 How is the force applied to the load (e.g. with the hands or shoulder)? 

 Is the torso largely upright or inclined and the level of the incline? 

 Is the torso bent or twisted and the level of this? 

 If the hands are used where are the hands held to support the load (e.g. between hip and shoulder level)? 

 What distance is the load pushed or pulled? 

 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 

 How is the load moved e.g. rolled, churned, dragged/slid? 

 What equipment is used to carry out the pushing/pulling? Is it suitable and well maintained? 

 How do the hands grip the load? See table below: 

  

 

 

http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg383.pdf
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(Source: HSE) 

 

Handling Aids and Equipment 

 

 Are any handling aids used? What are these and when implemented? 

 Are these aids correct for the task? 

 Are the wheels on the aid suited to the floor surface? 

 Do the wheels run freely? 

 Are there any brakes? Do they work? 

 Are the aids properly maintained and serviced? 

 Any reported problems with aids? 

 Are the aids freely available or difficulties in obtaining these? 

 

Signs and Symptoms of ULDs 

 

 Are there any medically diagnosed cases of ULDs from the work? 

 Are there any complaints of aches and pains?  

 Are there any Improvised changes to work equipment or tools? 

 Are workers reluctant to do the job complained of? 

 Have workers requested to be redeployed or taken off the job complained of? 

 Is there any evidence of workers carrying out the job complained of wearing splits or bandages? 

 Is there any evidence of employees carrying out the job complained of using painkillers or other pain relief medication? 

 

Repetition 

 

With reference to each individual task performed: 

 

 Are arm movements intermittent, regular or almost continuous? 

 Is a similar motion pattern for the arm and hand completed 10 times per minute or less, 11-20 times per minute or more than 20 

times per minute? 

 

Force 

 

With reference to each individual task performed: 

 

 What level of force is required to carry out the task – see table below 

  

 

(Source: HSE) 

http://www.hse.gov.uk/pubns/indg383.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
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 What percentage of time is the level of force identified required to be used to carry out the task? – see table below. 

 

 

(Source: HSE) 

 

Posture 

 

With reference to each individual task performed: 

 

 Is the head or neck bent or twisted and what percentage of the time is the head bent or twisted – see image below? 

 

 

(Source: HSE) 

 

 Is there any grasping/gripping for more than 2 hours total per shift? 

 Is the back twisted or bent 20 degrees or more and how often is it like this – see image below? 

 

 

(Source: HSE) 

 

 Is either elbow raised around chest height and unsupported and how often is it like this – see image below? 

 

 

(Source: HSE) 

 

 

 

 

 

http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
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 Is either wrist bent or deviated and how often is it held like this – see image below? 

 

 

(Source: HSE) 

 

 How do the fingers or hands hold objects – see image below? 

 

 

(Source: HSE) 

 

Duration and Frequency 

 

 How frequently are breaks taken from manual handling and/or repetitive work? 

 Are there natural breaks in the work and the extent of the natural breaks (e.g. 10 seconds every few minutes)? 

 The frequency of the handling and/or repetitive work carried out per minute / hour / over the course of a working day; 

 The duration of each individual task; 

 The cumulative duration of manual handling and/or repetitive work in a working day; 

 An estimate of manual handling work and/or repetitive work as a proportion of a working day; 

 How many days per week the manual handling work and/or repetitive work is carried out-daily and regular task / weekly and 

irregular etc? 

 Details of any formal job rotation between different tasks and a description of what the other tasks in the work schedule involved 

(including the extent of any manual handling and/or repetitive work) and the frequency/duration of each task in the rotation 

schedule; 

 Details of any natural variation of duties within the work and the frequency/duration of the variation; 

 Is the work rate imposed by a process and / or targets? 

 Is the work difficult to keep up with? 

 Is there sufficient rest or recovery time between handling and/or repetitive work? 

 Any seasonal variations in work-full details; 

 

Environment and Other Factors 

 

 Can manual handling and/or repetitive work be carried out without hindrance? Are there any space restrictions? Do these cause 

restricted postures to be adopted? 

 What is the floor surface? Is it dry and clean and in good condition? Is it worn or uneven? Is it wet or slippery or unstable? Is it flat 

or sloping? Are there variations in floor levels, steps, closed doors or ladders to negotiate? 

 Are there any extremes of temperature (hot or cold)? 

 Do gusts of wind or strong air movements hinder handling and/or repetitive work? 

 Is handling and/or repetitive work carried out in extreme lighting conditions (dark, bright or poor contrast)? 

 Any tools or PPE used and any whether this has any impact on the work; 

 Are any tools used in either hand to strike an object and the frequency of this? 

 Is either hand used as a tool to strike something and the frequency of this? 

 

http://www.hse.gov.uk/pubns/indg438.pdf
http://www.hse.gov.uk/pubns/indg438.pdf
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 Does the work involve any compression of the skin? 

 Does the work involve exposure to vibration? 

 Does the work involve any precise or fine movements of the hands or fingers? 

 

Training 

 

 Please detail the training provided to the C in relation to the work generally and the tasks carried out in department; 

 Details of any induction and/or refresher training provided to the claimant in relation to the risks of manual handling and/or 

repetitive work. What exactly did the training cover, for example: 

o Weight of loads handled; 

o Presence of risk factors; 

o How injuries can occur; 

o How to avoid injuries; 

o How to carry out safe manual handling and/or repetitive work; 

o How to use aids safely and correctly; and 

o When and how to report any accidents and health problems and seek medical advice & assistance? 

 When, how and who carried out the manual handling and/or repetitive work training and what qualifications/experience did they 

have? 

 

Complaints / Occupational Health  

 

 Obtain details of the insured’s system relation to injury complaints; 

 Identify whether C made any complaints about the nature of the work and/or his injury to managers/supervisors/ other employees; 

 If complaints made then when and to whom and nature/gist of the same? 

 How were C’s complaints were dealt with-when and by whom-and what was the outcome? Did C carrying on with work complained 

of? 

 Details of the insured’s occupational health arrangements / policy; 

 Was C referred to Occupational Health-if so how, when and by whom? 

 What was done following the referral including the occupational health advisor’s recommendations and whether these were 

followed); 

 Were there any previous complaints about work or accidents / injuries from or others? If so when, from whom, to whom, nature / 

gist and what happened as a result / what action taken? 

 

Absences and Returns to Work 

 

 Dates of absences from work and reasons? 

 Any assessment of capability for work on return? 

 Graduated return to work / any restrictions imposed / different work carried out? 

 Did C return to same work-if so when? 

 Were there any subsequent complaints by C after the injury / absence? If so when and to whom and nature / gist of the same? 

How was this dealt with and what was the outcome? 

 Identify in retrospect whether anything could have been done differently. 

 Was C’s employment terminated? If so when and for what reason(s)? 

 Was C placed on different work which effected income? Obtain full details. 

 

Documents 

 

This Checklist is intended only to be a guide and it is not exhaustive.  

 

NB: IN CASES WHERE SUCH DOCUMENTS ARE NOT AVAILABLE IT IS VITAL TO CLARIFY WHETHER (I) THEY NEVER EXISTED, OR (II) IF THEY DID WHAT 

BECAME OF THEM AND WHEN? 
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The Injury 

 

1. Accident Book entry for the claimant’s injury and any other relevant incidents. 

2. Form F2508/ F2508A (submitted to the Health & Safety Executive). Any other documents completed for the purposes of RIDDOR 

2013. 

3. Any HSE investigations or correspondence in relation to the claim, any other similar incidents or the system of work in general. 

4. Any other investigation reports or forms, including any statements taken or memos sent. 

5. First Aid/Treatment Book entry. 

6. Sick Notes submitted by the Claimant. 

7. Documents relating to any other similar claims or Accident Book entries etc. 

 

Manual Handling/ Repetitive Work 

 

1. In relation to the period about which the claimant is complaining, documentation to show: 

a) The claimant’s Day Work Sheets (including details of basic hours worked and any overtime); 

b) A breakdown of the claimant’s daily activities and frequency rate of manual Handling and/or repetitive work (e.g. diaries, 

calendars, rosters); 

c) The claimant’s performance targets and actual achievement/production levels; 

d) Average speed of the process (e.g. in terms of units per minute, per hour or per shift). If excessive keyboard work is alleged 

documents to show the keystroke rate; 

e) If the Claimant was above or below average, documents to show this (e.g. statistics or a comparator employee’s Day 

Work Sheets etc.); 

f) The weight, size and shape of the loads; 

g) Duration and frequency of manual handling and/or repetitive work; 

h) The relevant software that was used and the workstation equipment. 

 

Risk Assessments and Health & Safety Records 

 

1. Health & Safety Committee Meeting Minutes which refer in any way to the subject matter of this claim. 

2. The Company’s Health & Safety Policy. 

3. Any other relevant internal health and safety documents, including memos and e-mails, relating to manual handling and/or 

repetitive work. 

4. Maintenance, inspection and/or repair records for all relevant equipment, plant or tools used by the Claimant. 

5. Risk Assessments — for the period of the Claimant’s employment and also one year before and to date, in relation to: 

a. Manual Handling Operations Regulations; 

b. Management of Health & Safety at Work Regulations; 

c. Provision and Use of Work Equipment Regulations; 

d. Workplace (Health, Safety and Welfare) Regulations; 

e. Personal Protective Equipment regulations; 

f. Health and Safety (Display Screen Equipment) Regulations; 

g. Any re-assessments following changes (e.g. to the work station, to the system of work or following any accidents or health 

surveillance); 

h. Any other relevant risk assessments undertaken. 

6. Documents showing any other sources of information obtained, such as: 

a. Any independent health & safety reports commissioned; 

b. Time-in-motion studies; work surveys; ergonomic assessments; 

c. Documents obtained from HSE, trade associations, health & safety industry journals. 

 

Control Measures 

 

1. Documents showing what steps have been taken, if any, to reduce, eliminate or avoid risk of injury. In particular: 

a. Rotation; 

b. Rest Breaks; 

c. Tools and equipment;  

d. PPE; 

e.  
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f. Ergonomic layout of the workstation/work area; 

g. Provision of training where appropriate; 

h. Complaints systems; 

i. Referrals to occupational health; 

j. Any documents showing systems of review, maintenance or testing regarding the above; 

k. Any documents which explore the possibility of the above or other control measures. 

2. Documents showing what mechanical assistance was available to the claimant, in particular: 

a. Manufacturers’ specifications (e.g. catalogues, marketing information); 

b. Any manuals in respect of the use of the equipment; 

c. Maintenance and repair records. 

 

Training and Enforcement 

 

1. Health & Safety Handbook/Manual — preferably the copy signed and dated by claimant to acknowledge receipt. 

2. Documents showing all training, instructions and warnings (e.g. training certificates, course notes, course registers, internal memos, 

publicly displayed warning notices, handbooks/booklets, notes of guidance and any other literature etc.) given to the Claimant 

in respect of relevant matters such as: 

a. Safe manual handling techniques; 

b. The hazards of repetitive work; 

c. Other risk control measures; 

d. Recognition of symptoms; 

e. The need to report symptoms and seek medical assistance; 

f. How to perform workstation assessments; 

g. Understanding the correct ergonomic arrangement of the workstation and how to minimise risks by adopting the correct 

working posture. 

3. The Claimant’s Training Records for all aspects of the work and, in particular, for manual handling and/or WRULDs. 

4. Information provided to the claimant regarding the weight of the loads. 

5. Documents relating to enforcement procedures, including warnings given and disciplinary procedures taken against employees 

(particularly the claimant) for failure to follow manual handling procedures and health and safety policies generally. 

 

Health Surveillance 

 

1. Documents detailing any system of health surveillance (e.g. undertaken by who, when, how often and in respect of what). 

Complaints or comments and action taken 

2. Documents relating to any written or oral complaints or comments by the claimant or any other employees about symptoms or 

the system(s) of work. 

3. Documentation detailing the Company’s response to any such complaints or comments and what action was taken, if any. 

4. All correspondence passing between the Company and the Health & Safety Executive regarding this incident or any other similar 

matters.  

 

Wages, Benefits and Absences 

 

1. Details of the claimant’s net weekly pre-absence earnings for a period of 13 weeks. 

2. Details of all payments made to the claimant during any periods of absence (from work due to the alleged injury-SSP/CSP/Holiday 

and bonus payments /PHI if PHI scheme fully funded by insured). 

3. The Claimant’s Absence Record (including all absences due to sickness, holidays, training etc.). 

4. If the claimant was moved to alternative work: 

a. Details of the pay in the new job compared with the old job (including differences in shift allowances and bonuses). 

5. If the Claimant’s employment was terminated: 

a. The date on which the employment ceased; 

b. All letters and documentation relating to the termination. 

6. If the Claimant was made redundant: 

a. All documents relating to the redundancy, including the selection procedure, details of payments made etc. 

7. Pension details, if applicable: 

a. Pension handbook;  
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d. Pension statements; 

e. Copy correspondence confirming details of how the pension would be affected (if the Claimant’s employment was 

terminated or made redundant). 

 

Confidential Records 

 

[Forms of authority from C required] 

 

5. Works’ Medical Records/Occupational Health Records. 

6. Full Personnel File (including Contract of Employment and job description). 
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Welcome 

 

Welcome to the 251
st
 edition of BC Disease News.  

 

Issues of interpretation is a common theme in this week's reported case law: 

Bentley Design Consultants Ltd v Sansom [2018] EWHC 2238 (TCC) considered 

whether acceptance of a Part 36 Offer encompassed the settlement of claims 

subsequently added to the particulars; while Page v RGC Restaurants Ltd [2018] 

EWHC 2688 (QB) considered whether an omission to budget for specific phases 

of proceedings prevented a costs budget from being ‘filed’, for the purpose of 

CPR 3 and PD 3E compliance. 

 

Elsewhere, we discuss the findings of a Stand More AT (SMArT) Work trial, which 

assessed the benefits of optional standing workstations on employee productivity, 

presenteeism, anxiety, fatigue and back pain. 

 

In this week’s feature article, we complete our series of investigations in disease 

claims series by providing a background to stenosing tenosynovitis and De 

Quervain’s disease claims, and laying out the relevant information on work-

related upper limb disorders (WRULD) to obtain upon investigation. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

SUBJECTS 

 

Scope of Part 36 Offers – Cost Budgets and Relief from Sanctions – S.33 Limitation 

Act Appeal – Mouth Cancer and Air Pollution – Height-Adjustable Work Desks – 

Silver Nanomaterials – Investigations in Stenosing Tenosynovitis and De Quervain’s 

Disease Claims. 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Part 36 Settlement of the ‘Whole’ Claim: Bentley Design Consultants Ltd v 

Sansom [2018] EWHC 2238 (TCC) 

 

Last week, judgment was handed down in the case of Bentley Design Consultants Ltd v Sansom [2018] EWHC 2238 (TCC). Here, the 

defendant submitted, on appeal, that the effect of accepting a Part 36 Offer, in respect of the ‘whole’ claim, was to compromise both the 

claim advanced in the original particulars and a claim subsequently added to amended particulars. 

 

In February of 2014, the claimant commenced proceedings against the defendant. The claim was valued at £35,000. A secondary claim 

had been contemplated, but was not included in the letter of claim, nor the served particulars of claim. 

 

On 23 April 2015, the claimant made a ‘without prejudice save as to costs’ Part 36 Offer of £25,000. The Offer was made in ‘full and final 

settlement of the whole of this claim’.  
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At the time, it was clear that: 

 

‘The offer was to settle "the whole of this 

claim" – if any further clarity were required, 

that wording made clear that it was an offer 

to settle the existing claim and not any 

potential claim’. 

 

Thus, the Offer did not anticipate a 

contemplated secondary claim.  

 

There was no acceptance, however, and 

proceedings were stayed until 29 May 

2016, by an order of consent. The Order 

provided that the claimant was permitted 

to file amended particulars of claim, 

‘incorporating the further claims it has 

against the defendant’, if the original claim 

had not been settled by that date.  

 

Amended particulars were filed on 28 June 

2016, joining the claimant’s secondary 

claim. 

 

Then, on 8 November 2016, the defendant 

accepted the claimant’s original Offer, 

which had not yet been withdrawn: 

 

‘We write to confirm our client's 

acceptance of your client's Part 36 offer 

dated 23 April 2015 of £25,025 in full and 

final settlement of the whole of this claim’. 

 

In subsequent correspondence, the 

defendant stated that its intention had 

been to compromise both claims, i.e. the 

original claim and the claim in the 

amended particulars. 

 

At 1
st
 instance, His Honour Judge Cotter QC 

found in favour of the claimant, on the basis 

that that was the ‘only sensible combination 

of words that could be used to refer to the 

entirety’ of the original claim: 

 

‘The effect of the defendant's letter dated 

8th November 2016 was to compromise 

only the claimant's claim for damages and 

breach of duty in relation to Plot 1 [the 

original claim] ... The claimant's claim for 

damages for breach of duty in relation to 

Plot 2 [the additional claim] has not been 

compromised ...’ 

 

 

The defendant appealed HHJ Cotter’s 

decision. 

 

At the High Court, Mrs Justice Jefford DBE 

explained the defendant’s grounds of 

appeal, as follows: 

 

‘... if the nature and extent of the claim 

varies in the course of proceedings, the 

offer remains an offer to settle the whole of 

the claim (whatever it may now be). If that 

is not what a claimant intends, it is 

incumbent on him to make that clear either 

by withdrawing or varying an offer (which 

he is entitled to do under Part 36.9(4)) and, 

if he does not do so, the offer continues to 

be open for acceptance in respect of "the 

whole of the claim” ... that approach is 

necessary to achieve clarity and certainty 

in the operation of Part 36: if that were not 

the position, the court would be faced with 

the task of construing every Part 36 offer, 

and determining its effect, by reference to 

the claims made and the quantification of 

those claims at the time the offer was made 

in order to ascertain what the offer was 

offering to settle’. 

 

The defendant’s argument therefore relied 

on Gibbon v Manchester City Council 

[2010] EWCA Civ 726, in which the Court of 

Appeal found that: 

 

‘Part 36 created a self-contained code in 

which an offer remained open unless 

withdrawn; there was no room for a 

concept of implied withdrawal and there 

might be a number of offers open for 

acceptance at any one time’. 

 

In the case of Clark v Meerson [2018] EWHC 

142 (Ch), which was factually similar to the 

present case, the claimant’s pre-action Part 

36 Offer ‘for the whole claim’ was accepted 

by the defendant. In this instance, did the 

claimant’s Offer encompass ‘potential’ 

claims, as well as ‘intimated’ claims? Mr 

Deputy Registrar Mullen stated, at 

paragraph 11: 

 

‘In my judgment the expression "the whole 

of the claim" in the offer is ambiguous. 

There was no "claim" before the court. Had 

there been such a claim, the use of the 

technical word "claim" would have 

encapsulated all those issues in respect of 

which the Liquidator sought relief. I do not 

consider that the words "the whole of the 

claim" can be interpreted to mean all 

potential claims of whatever sort so as to 

avoid the need to construe the Offer 

against the context in which it was made. 

The use of the definite article suggests the 

Liquidator was offering to settle the whole of 

a particular claim, not any claim at all’.  

 

In paragraph 47 of the Sansom judgment, 

Jefford J interpreted ‘the whole of the claim’ 

in an equally restrictive approach: 

 

‘... I cannot see that the effect of Part 36 is 

that an offer that was made to accept a 

sum in settlement of "the whole of this claim" 

... became, on amendment of the 

Particulars of Claim, an offer to settle the 

claim subsequently made ...’ 

 

In the following paragraph, she went on to 

reason that, in effect: 

 

‘... following the amendment, the offer to 

settle "the whole of this claim" ... became 

an offer to settle what was now part of the 

whole of the claim in the proceedings. The 

offer did not change’. 

 

As a result, Jefford J concluded, at 

paragraph 49: 

 

‘I do not consider that the fact that the offer 

was a Part 36 offer in respect of what was 

at the time "the whole of this claim" leads to 

the conclusion that the solicitors making 

and receiving the offer would objectively 

have construed it as an offer in respect of a 

distinct claim to be made in the future’. 

 

Accordingly, Jefford J found in favour of the 

claimant and the appeal was dismissed. 

Contrary to the defendant’s submissions, 

the appeal judge articulated that, if a 

decision had been made to extend the 

form and content of the Offer as having 

incorporated ‘potential’ claims, this would 

not ‘promote certainty but confusion’. 

 

Full text judgment can be accessed here. 

 

https://www.bailii.org/ew/cases/EWHC/TCC/2018/2238.html


 
  PAGE | 71 

 

 

Sanctions for Partially-Complete Costs Budget: Page v RGC Restaurants Ltd 

[2018] EWHC 2688 (QB) 

 

This week, judgment was handed down in the case of Page v RGC Restaurants Ltd [2018] EWHC 2688 (QB). This regarded an appeal of a 

case management order, which included an application for relief from sanctions. 

 

Pursuant to CPR 3.13, all parties must file and exchange costs budgets. The corresponding sanction for non-compliance is governed by 

CPR 3.14, under which the failing party’s costs are compromised to include only the applicable court fees. 

 

 

 

In May 2017, the claimant started proceedings for personal injury, allegedly caused by the defendant negligence. The claimant had an 

acute allergic and asthmatic anaphylactic reaction after drinking a milkshake, purchased from the defendant. Persisting respiratory 

difficulties led to cerebral hypoxia, resulting in brain injury. 

 

Although summary judgment on primary liability was granted in favour of the claimant, on 18 July 2017, issues remained on contributory 

negligence, causation and quantum.  

 

In preparation for a CCMC in December 2017, the claimant prepared an interim costs budget. Incurred costs totalled £71,000 (including 

disbursements) and budgeted (future) costs totalled £115,000. One of the budgeted phases included the estimated time costs for a second 

CMC, when the need for further medical evidence would be assessed. Entries for trial preparation and time phases recorded ‘£0.00’ of 

budgeted costs. 

 

By contrast, the defendant’s cost budget made no reference to a second CMC, but budgeted for a pre-trial review, trial preparation and 

trial phases. 

 

Prior to the CCMC, heard before Master Thornett, on 5 December 2017, both parties agreed all directions and cost budget figures for 

phases up to and including the proposed second CMC (or pre-trial review). 

 

At the hearing, however, the judge concluded that this was a ‘case amenable for listing through to trial’ and directions for a second CMC 

(or pre-trial review) were refused. Since the claimant’s interim budget had failed to budget for phases relating to trial, it could not be treated 

‘as a budget to be subject to costs management’ and was not compliant with the CPR. 

 

The Master’s subsequent costs management order (CMO) stated that the claimant’s costs budget had not been filed in accordance with 

Practice Direction 3E. As such, the claimant’s budget was ‘limited to applicable court fees only’. 

 

Can ‘filing a materially incomplete budget’ be interpreted as satisfying CPR 3.14?  

 

The claimant appealed Master Thornett’s order and applied for relief from sanctions, on the basis that the Master had erred in law in 

deciding that CPR 3.14 applied. Further, the decision was wrong because the defendant’s budget was also ‘incomplete’.  

 

In the alternative, the claimant submitted that CPR 3.14 was overridden by CPR 3.15, by which judges are compelled to take account of 

party agreement on costs before making CMOs. Highlighting that CPR 3.14 allows for judges to ‘order otherwise’, it was suggested that the 

judge could have directed the parties to serve supplemental costs budgets and thereby address the claimant’s omission to budget for 

trial-related phases. 
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On appeal, Mr Justice Walker stated that there could be ‘no doubt that the obligation under 

CPR 3.13 as amplified in PD 3E is, unless the court otherwise orders, to file a budget "in the 

form of Precedent H” ... Precedent H required Mr Page to set out his budgeted costs for trial 

preparation and for trial’. 

 

In this way, it could not be said that the defendant had filed an ‘incomplete’ budget, where 

the claimant had. 

 

In addition, the judge was unable identify any ‘good reason’ to imply that ‘CPR 3.15 trumps 

CPR 3.14’. He digressed, at paragraph 128: 

 

‘I recognise that the costs management provisions create a tension between the 

importance, in the public interest, of forcing parties to grapple with potential costs 

consequences on the one hand, and principles of freedom of contract on the other under 

which parties should, unless the costs management provisions require otherwise, be able to 

reach agreement as to costs consequences. Thus in circumstances where the parties are 

aware that the sanction in CPR 3.14 has taken effect, but nevertheless reach a new 

agreement intended to supersede that sanction, then it might be arguable that under CPR 

3.18 on assessment the court is to have regard to the new agreed budget in place of the 

deemed budget under CPR 3.14’. 

 

Interpreting the purpose of ‘unless the court otherwise orders’, Walker J articulated that ‘it is 

necessary for the court to consider whether the court should take a different course’, before 

the sanction applies. The ‘saving provision’, embodied by CPR 3.14, maintains a ‘narrow 

entry point’ for CPR 3.9. This was entirely 

consistent with the ruling in Mitchell v News 

Group Newspapers Ltd [2013] EWCA Civ 

157, in which Beatson LJ ruled that there are 

only ‘very limited circumstances’ in which 

relief from sanctions should be granted. 

 

As such, Walker J was satisfied that Master 

Thornett had erred in his approach at the 

CCMC. 

 

Disapplying the Sanction in Whole or in 

Part? 

 

In deciding whether to set aside the original 

order, the appropriate test was the 3-stage 

approach established in Denton v TH White 

Ltd [2014] EWCA Civ 906. 

 

1. Seriousness and Significance? 

 

Firstly, the judge deemed that the 

claimant’s failure to file a full budget, in 

accordance with the CPR, was a 

‘moderately serious and moderately 

significant’ breach. Nevertheless, he 

observed that: 

 

‘... the stance taken by Mr Page had not 

impeded the costs management process in 

relation to earlier phases. On the contrary, 

there had been service of budgets which 

complied what was required for those 

phases, and which had enabled the parties 

to negotiate and reach agreement on both 

the costs incurred and the costs to be 

incurred for those phases'. 

 

2. Good Reason? 

 

On the 2
nd 

limb, the judge was satisfied that 

the claimant’s legal representative had 

‘genuinely considered that a second CMC 

was needed and mistakenly thought that in 

such circumstances it was appropriate to 

file a budget which left over the trial phase 

and preparation for trail phase for 

consideration later’. The course taken was 

not ‘deliberate’ and culpability amounted 

to ‘negligence’, but not ‘gross negligence’. 
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3. All Other Circumstances? 

 

On the final limb, the judge found that there was a ‘clear distinction between what happened in relation to the phases of trial and 

preparation for trial and what happened in relation to earlier phases’.   

 

Conclusions 

 

The claimant’s appeal was partially successful in disapplying the CPR 3.14. All of the claimant’s costs which had been agreed were 

allowed. However, the budgeted costs for the trial preparation and trial phases were limited to applicable court fees, recognising the 

importance of CPR 3.9(1)(a) and (b). 

 

 

 

‘I am conscious that in Mitchell the Court of Appeal warned of dangers in a partial sanction. The present case, in that regard, seems to 

me to be exceptional. There is an unusually clear dividing line between the parts of the budget which were satisfactory and those which 

were not, and an equally clear dividing line between those consequences of a sanction which would in all the circumstances be unjust, 

and those which would not’ [paragraph 170]. 

 

Full text judgment can be accessed here. 

 

Permission to Appeal Refused: Kimathi & Ors v Foreign & Commonwealth 

Office [2018] EWCA Civ 2213 

 

We previously reported on the Kenya Emergency Group Litigation proceedings in edition 242 of BC Disease News (here). In Kimathi & Ors 

v The Foreign And Commonwealth Office [2018] EWHC 2066 (QB), Mr Justice Stewart refused to exercise his discretion, afforded by s.33 of 

the Limitation Act 1980, to exclude the relevant limitation period. As a result, one of the test claims, ‘TC34’, was brought out of time and 

could no longer proceed. 

 

Last week, the Court of Appeal refused permission to appeal the High Court ruling. 

 

The appeal was dismissed, predominantly for the reason given in Lord Justice Longmore’s concluding remarks, at paragraph 19: 

 

‘... this court will not interfere with that exercise of discretion unless the judge has misdirected himself in law, taken into account irrelevant 

matters, failed to take account of relevant matters or has made a decision which has exceeded the generous ambit within which 

reasonable disagreement is possible, see principle 13 in Carroll’. 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/2688.html
https://www.bc-legal.co.uk/bcdn/635-242-section-33-limitation-discretion-kimathi-ors-v-the-foreign-and-commonwealth-office-2018-ewhc-2066-qb
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The rationale behind only interfering when 

a judge has made an ‘error of principle’ is 

to avoid the risk of allowing an unfair claim 

to reach trial. Longmore LJ considered such 

an eventuality to be ‘the worst of all possible 

worlds’. 

 

Sir Rupert Jackson agreed. 

 

Full text judgment can be accessed here.  

 

NIOSH Reviews Health 

Risks of Occupational 

Exposure to Silver 

Nanomaterials 

 

After having evaluated more than 50 

animal and cellular studies, the US National 

Institute for Occupational Safety and Health 

(NIOSH) has published a bulletin on the 

health effects of occupational exposure to 

silver nanomaterials.
1

 For the first time, 

NIOSH has recommended an occupational 

exposure limit for this specific exposure 

type. 

 

What Are Silver Nanomaterials? 

 

Nanomaterials are materials with 1 or more 

dimensions measured on the nanoscale 

(measured in nanometres). A nanometre is 

between 1 and 100 billionths of a metre in 

size:   

 A nanomaterial with 1 dimension 

on the nanoscale could be a very 

thin sheet-shaped particle; 

 A nanomaterial with 2 dimensions 

on the nanoscale could be a long, 

thin structure, e.g. a tubular-

shaped particle; and 

 A nanomaterial with 3 dimensions 

on the nanoscale could be a very 

small, spherical, cubic, or similarly-

shaped particle.   

 

Nanomaterials have a much higher 

proportion of their atoms (or molecules) 

close to their surface than bulk materials of 

equal mass. As a result, they are highly 

reactive and are small enough to 

penetrate deeply through body, e.g. into 

the lungs. 

In theory, exposure to silver nanomaterials, 

with their special molecular properties 

(shape, size, solubility, surface charge, and 

agglomeration), could have more adverse 

health effects in humans than exposure to 

‘ordinary’ silver particulates. 

 

Cellular Studies 

 

In studies of cells, silver nanomaterials were 

associated with cell death and DNA 

damage. The effects were dependent on 

the size of the silver particles. Many studies 

showed that silver nanomaterials had more 

harmful effects than larger silver particles. 

 

Animal Studies  

 

The most comprehensive data on the 

potential toxicity of silver nanoparticles is 

sourced from animal studies. In test subjects 

exposed to silver nanoparticles, elevated 

concentrations of silver were found in all of 

the organs tested, including the lungs, liver, 

spleen, kidneys, brain and blood.   

 

Exposure in rats was also associated with 

decreased lung function, inflamed lung 

tissue and microscopic tissue changes in 

the liver and kidney. 

 

Effects on Human Health? 

 

Limited research in circulation discusses the 

adverse health effects of occupational 

exposure to silver particulates. What is 

more, of the limited research published on 

workers exposed to silver nanomaterials, no 

studies investigated the adverse health 

effects, nor the exact nature of exposures. 

 

Long-term exposure to silver can cause 

argyria, which is a bluish-gray colouration 

of the skin and mucous membranes. Long-

term exposure can also cause argyrosis, 

which is a bluish-gray pigmentation to the 

eyes.   

 

Sources of Occupational Exposure 

 

Electronic, textile, pigment, catalyst and 

antimicrobial medicinal product 

manufacturing all involve the use of silver 

nanomaterials. 

 

In 2010, the US produced an estimated 20 

tonnes of silver nanomaterials. In 2014, 

worldwide production was estimated at 

between 450 and 542 tonnes.  

 

Workers can be exposed to silver 

throughout the lifecycle of the metal: 

 Mining and extraction;  

 Melting ore;  

 Refining, product manufacture 

and use; and  

 Disposal and recycling.  

 

Recent studies have reported that workers’ 

exposure to silver nanomaterials ranged 

from 0.02 to 2.43 micrograms per cubic 

metre (mg/m
3
) during the production 

process, and from 13 to 94 mg/m
3 

at a 

metal processing facility. 

 

Setting an Occupational Exposure Limit 

 

In its review, NIOSH evaluated the potential 

health risks of silver nanomaterials in 

humans by analysing data collated in two 

animal studies. 

 

In these studies, silver nanomaterials were 

inhaled by rats and their health was 

monitored immediately afterwards. Results 

indicated causal damage to the rats’ lungs 

and livers, manifesting as early-stage lung 

inflammation and liver bile dust 

hyperplasia.   

 

Manipulating this information, the NIOSH 

researchers were able to estimate the dose 

of silver nanoparticles which caused the 

observed health effects. This dose was then 

converted into the corresponding dose 

expected to invoke a similar response in 

humans. 

 

In conclusion, the researchers derived a 

recommended exposure limit (REL) of 0.9 

mg/m
3
 as an airborne respirable 8-hour 

time-weighted average concentration, to 

prevent workers from developing argyria 

and argyrosis. This is much lower than the 

NIOSH-recommended REL for total silver 

(metal dust, fumes, and soluble 

compounds) exposure of 10 mg/m
3
. 

 

However, European Chemicals Agency 

guidelines suggest that an even lower REL 

http://www.bailii.org/ew/cases/EWCA/Civ/2018/2213.html
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for silver nanomaterials, between 0.1 and 

0.67 mg/m
3
, could be more appropriate. 

 

Concluding NIOSH Recommendations 

 

NIOSH recommends that effective risk 

management practices should be 

implemented for all processes that 

produce or use silver nanomaterials, in 

order to ensure that occupational 

exposures do not exceed the NIOSH REL for 

either silver nanomaterials or total silver. If 

air testing indicates that these levels are 

exceeded, then appropriate respiratory 

protection must be used. An appropriate 

risk management program should include: 

 Identification of processes, or 

tasks, that have the potential for 

exposure to silver nanomaterials; 

 Criteria and guidelines for 

selecting, installing and 

evaluating engineering controls; 

 Routine evaluation of workers’ 

exposure to silver nanomaterials; 

 Education and training 

programmes for employees; 

 Procedures for selecting and using 

personal protective equipment; 

 Cleaning procedures and spill 

control plans; 

 Provision of hand washing 

facilities; and 

 Medical surveillance. 

 

Areas for Future Research? 

 

Health effects of exposure to silver 

nanoparticles in humans are still largely 

unknown. As new data is made available, 

NIOSH and other bodies will assess the 

results and determine whether additional 

recommendations are needed to protect 

workers’ health. 

 

Increased Risk of Mouth 

Cancer Associated with 

Air Pollution  

 

A new study has found that high levels of air 

pollution, particularly small particulate 

matter, may be associated with an 

increased risk of mouth cancer.
2
 

 

In the UK, around 6,800 people are 

diagnosed with mouth cancer each year, 

accounting for around 2% of all cancers 

diagnosed.
3
 Despite its low contribution to 

the overall cancer burden in the UK, mouth 

cancer is the sixth most common cancer 

worldwide and the number of reported 

cases and deaths are on the rise
4
. 

 

Most cases occur in people aged 50 to 74 

years and only 1 in every 8 cases is 

diagnosed in people younger than 50. The 

disease is more common in men than in 

women. 

 

Known risk factors for mouth cancer, 

include: 

 Smoking;  

 Alcohol consumption; 

 Human papilloma virus (HPV); 

 Chewing tobacco and other 

smokeless tobacco products; and 

 Poor diet. 

 

Exposure to heavy metals and emissions 

from petrochemical plants are also 

believed to be possible causes of mouth 

cancer. 

 

What about exposure to fine particulate 

matter, composed of sulphur dioxide, 

carbon monoxide, ozone, nitrogen 

monoxide and nitrogen dioxide, which is 

commonly found in air pollution and diesel 

exhaust fumes?  

 

Like silver nanoparticles, discussed in the 

article above, fine particulate matter can 

penetrate deep within organs and is more 

reactive than larger particles of the same 

substances. 

 

According to a report, published earlier this 

year, ambient particulate matter is ranked 

as the sixth highest risk factor for early 

death. In 2016, particulate matter smaller 

than 2.5 m in diameter (PM2.5) contributed 

to 4.1 million deaths from heart disease, 

stroke, lung cancer, chronic lung disease, 

and respiratory infection.
5
 

 

In the latest study, the researchers 

examined the health records of 482,659 

Taiwanese men and compared the 

incidence of mouth cancer against air 

pollution data, measured in 2009.   

 

In 2012/13, 1,617 cases of mouth cancer 

were diagnosed. Unsurprisingly, those who 

smoked or chewed betel (a South /South-

east Asian delicacy) were at greater risk.   

 

Irrespective of all other causes, men with 

the highest exposures to PM2.5 were 43% 

more likely to develop mouth cancer than 

those with the lowest levels of exposure. As 

such, an increase in PM2.5 levels was 

positively correlated with mouth cancer. 

 

The study authors noted several limitations 

of their study, however, namely a lack of 

information on: 

 The volume of PM2.5 ingested by 

the study participants;  

 The long term PM2.5 exposure risks; 

and  

 The biological mechanism by 

which PM2.5 exposure contributes 

to the risk of mouth cancer. 

 

This is the first study is to associate oral 

cancer with PM2.5 exposure. Complimentary 

research could help to bridge the 

causation-gap for mouth cancer claimants 

alleging historic exposure of this type. 

 

Researchers Investigate 

the Health Benefits of 

Sit-Stand Desks Among 

Hospital Staff 

 

A recent study, conducted by researchers 

at Loughborough University and the 

University of Leicester, has assessed the 

benefits of optional standing workstations 

on employee productivity, presenteeism, 

anxiety, fatigue and back pain. Findings 

were published in a British Medical Journal 

publication.
6
 

 

In edition 159 of BC Disease News (here), 

our feature article considered the 

occupational health risks of excessive 

sitting. It is thought that prolonged periods 

of sitting slows the metabolism and 

increases the risk of cardiovascular 

https://www.bc-legal.co.uk/images/pdf/159-BC-Disease-News---14.10.2016-Edition-159.pdf
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mortality, cardiovascular disease, 

musculoskeletal disorders and type II 

diabetes.
7
  

 

If employees were to provide adaptive 

workstations for its employees, which offer 

the flexibility to stand, would this reduce 

associated health risks? 

 

146 NHS Trust staff participated in the Stand 

More AT (SMArT) Work trial.
8
  

 

Of these, 77 participants received: 

 A height-adjustable workstation 

(sit-stand desks);  

 A brief seminar with supporting 

leaflet;  

 Workstation instructions with sitting 

and standing targets;  

 Feedback on sitting and physical 

activity at three time points;  

 Posters;  

 An action planning and goal 

setting booklet;  

 A self-monitoring and prompt tool; 

and  

 Coaching sessions (initially after 1 

month and every 3 months 

thereafter).  

 

The remaining 69 participants formed a 

control group and continued with usual 

practice. 

 

Sitting time was measured every 3, 6 and 

12 months with a thigh monitor. After 12 

months, the group with sit-stand desks spent 

83 fewer minutes seated, on average, than 

the control group. However, the reduction 

in sitting time, from an average of 9.7 hours 

to between 6 and 8 hours daily, was still 

associated with cardiovascular disease 

mortality.  

 

On secondary outcomes, the study authors 

concluded that: 

 

‘Results were also suggestive of 

improvements and benefits in ... job 

performance, work engagement, 

occupational fatigue, sickness 

presenteeism, and psychological health, 

although these tended to be at the later 

follow-up time points. No notable changes 

were found in job satisfaction, cognitive 

function, and sickness absence’. 

 

Moreover, in the intervention group, a 

smaller proportion of participants reported 

that lower back problems prevented them 

from carrying out normal activities, after a 

12 follow-up period. 
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Feature: 

Investigations in Work-Related Upper Limb Disorder Claims: Part 3 – Stenosing 

Tenosynovitis and De Quervain’s Disease Claims 

 

INTRODUCTION 

 

In last week’s edition of BC Disease News (here), we presented the second segment of our 5
th
 feature investigations conducted in the course 

of WRULD claims. This week, we produce the final segment on investigations conducted in the course of stenosing tenosynovitis and De 

Quervain’s disease claims. 

 

A BACKGROUND TO STENOSING TENOSYNOVITIS 

 

Stenosing tenosynovitis is a form of tenosynovitis, an inflammation of the sheath that surrounds a tendon.  The sheaths are found in tendons 

that pass under ligaments or through anatomical tunnels, and their function is to reduce friction between the tendon and the surrounding 

tissues.  In the hands and wrists, both extensor and flexor tendons may be affected by tenosynovitis. 

 

In stenosing tenosynovitis (also known as ‘trigger finger’ or ‘trigger thumb’), the tendons affected are the superficial and deep flexor tendons 

typically of the middle finger, ring finger or thumb. Problems with the tendon or sheath can impede the movement of the tendon though 

the tunnel, which leads to a nodule forming at the base of the finger.  It is possible for several fingers on one or both hands to be affected 

at once.   

 

The lifetime risk of developing stenosing tenosynovitis has been reported to be 2-3 %.
9
 The condition most commonly affects women, and 

those aged between 40 to 50 years. 

 

Causes 

 

The main risk factor, which is common across all variants of tenosynovitis, is believed to be prolonged repetitive movements.  The risk is 

greater when a movement that has not been done repeatedly in the past is suddenly started, such as taking up a new recreational activity 

or work task, or returning to work after time off. 

 

Other risk factors include: 

 Diabetes; 

 Rheumatoid arthritis; 

 Carpal tunnel syndrome; 

 Carpometacarpal osteoarthritis; and 

 Injury to the base of the finger or palm. 

 

Symptoms 

 

The symptoms of stenosing tenosynovitis include: 

 Pain in the affected finger when it moves or is touched; 

 Stiffness in the affected finger; 

 Lump at the base of the affected finger; 

 Clicking of the affected finger; and 

 Difficulty straightening the affected finger. 

 

Treatment, Duration, Prognosis, Effect on Work 

 

Some cases can heal without treatment, by avoiding aggravating activities and use of painkillers or non-steroidal anti-inflammatories. 

 

Some types of treatment include: 

https://www.bc-legal.co.uk/bcdn/698-250-investigations-in-work-related-upper-limb-disorder-claims-part-2-rotator-cuff-tendonitis-tears-shoulder-impingement-syndrome-and-epicondylitis-claims
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 Splinting can reduce symptoms by stopping movement of the affected tendon.  Splinting can be helpful for some people, but 

can be less effective in the long term than corticosteroid injections or surgery. 

 Corticosteroids can be injected into the tendon sheath, and are believed to work by reduction of swelling of the tendon.  The 

effects may be apparent after a few days or a few weeks.  Corticosteroids are effective for 50-80 % of people, and are most 

effective in those with underlying health conditions such as diabetes or rheumatoid arthritis.  In some people, the benefits of 

injection are permanent, and in others, re-injection is possible if necessary. 

 

Because the pathology of this condition is inflammation, it takes a minimum of 6 weeks before a conservative treatment plan is effective. 

Cases treated with conservative treatment may recur if a particular activity causes the disorder, and that activity is not stopped. In severe 

cases that do not respond to conservative treatment, surgery may be recommended. Surgical treatment usually involves surgical release 

of the roof of the appropriate tendon tunnel. The roof of the tunnel is split with an incision, which allows the tunnel to open up and create 

more space for the tendons. The tunnel will heal closed, and will be larger than it was previously. 

 

There are several different methods of surgery for trigger finger, including open surgery, where an incision is made through the palm of the 

hand, and percutaneous surgery, where a needle is used to cut the sheath. 

 

Recovery from surgery for trigger finger involves the following: 

 The finger should be able to move straightaway; 

 The dressings may be removed after a few days; 

 Full movement should return within one or two weeks; 

 Discomfort from open surgery should pass within two weeks; 

 The patient can drive as soon as they feel it is safe, which is usually after 3 to 5 days; 

 The patient may be able to write and use a computer immediately; 

 They can play sports after around 2 to 3 weeks, once the wound is healed and they can grip again; 

 Those with desk jobs or light manual jobs may not need any time off work.  Those whose job involves heavy manual labour may 

need around 4 weeks off; and 

 Recovery period may be longer if surgery was performed on more than one finger. 

 

Medical Causation in Stenosing Tenosynovitis Claims  

 

The IIAC is an independent statutory body that advises the Secretary of State for Work and Pensions in Great Britain and the Department for 

Social Development in Northern Ireland on matters relating to the Industrial Injuries Scheme. The Scheme, Industrial Injuries Disablement 

Benefit (IIDB), provides compensation that can be paid to an employed earner because of the effects of an industrial accident or 

prescribed disease.  

 

In order for a disease to become a prescribed disease the Social Security Contributions and Benefits Act 1992 states that the Secretary of 

State must be satisfied that the disease:  

 Ought to be treated, having regard to its causes and incidence and any other relevant considerations, as a risk of the occupation 

and not as a risk common to all persons; and  

 Is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can be 

established or presumed with reasonable certainty.  

 

So, a disease may only be prescribed if there is a recognised risk to workers in an occupation, and the link between disease and occupation 

can be established or reasonably presumed in individual cases. 

 

The Council applies a doubling of the risk test to determine whether a disease can be attributed to occupation on the balance of 

probabilities. 

 

Tenosynovitis appears on the list of prescribed IIDB diseases.  Its listing is shown below: 
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In its 2006 Command Paper, Work-related Upper Limb Disorder (Cm 6868) the IIAC found that prescription for tenosynovitis was appropriate 

but pointed out that ‘the [research] evidence base is limited and existing terms of prescription may owe more to clinical accounts and 

older reports in which the onset of classical tenosynovitis is well documented following exceptional hand-wrist work. Thus many cases 

occurred in the 1940s when people were required to undertake unaccustomed work in factories and in agriculture as part of the war 

effort. Attribution to work was favoured by the clinical time course: typically symptoms appeared following return to work after a long layoff, 

or following a change to unfamiliar work requiring new, rapid movements. Classically, cases would develop shortly after such exposures 

and resolve within a few weeks’. The paper suggested that ideally, the time course of exposure and symptoms should be defined, but the 

evidence to make such a definition was lacking. 

 

Considering the above, claims for stenosing tenosynovitis are more difficult to defend on causation than other WRULDs but sti ll can be 

defended if claimants are accustomed to work carried out or there is evidence of other risk factors at play, which suggest the condition 

may be constitutional or caused by other means. 

 

A BACKGROUND TO DE QUERVAIN’S DISEASE  

 

Introduction 

 

De Quervain’s disease is a form of tenosynovitis, an inflammation of the sheath that surrounds a tendon. The sheaths are found in tendons 

that pass under ligaments or through anatomical tunnels, and their function is to reduce friction between the tendon and the surrounding 

tissues.  In the hands and wrists, both extensor and flexor tendons may be affected by tenosynovitis. In De Quervain’s Disease (also known 

as ‘Blackberry thumb’, ‘gamer’s thumb’, ‘washerwoman’s sprain’ and radial styloid tenosynovitis), the tendons affected are those at the 

base of the thumb and side of the hand.  Repetitive trauma can cause thickening of the tendons, which can restrict their movement 

through their compartment.  Movements of the thumb and wrist then cause pain and inflammation.  

 

De Quervain’s disease is the most common form of tenosynovitis, with reported incidences of 2.8 cases per 1000 people per year in women 

and 0.6 per 1000 people per year in men.
10

 The condition most commonly occurs in those aged 40 to 60 years, and advanced age has 

been reported to increase incidence. 

 

Causes 

 

The main risk factor, which is common to all forms of tenosynovitis, is believed to be prolonged repetitive movements. The risk is greater 

when a movement that has not been done repeatedly in the past is suddenly started, such as taking up a new recreational activity or 

work task, or returning to work after time off.  There have been several reports of de Quervain’s disease when sending large numbers of 

text messages from mobile phones.
11

 

 

Other risk factors include: 

 Advanced age; 

 Recent motherhood; 

 Suffering a direct blow to the thumb; 

 Inflammatory conditions (i.e. Rheumatoid Arthritis); 

 Diabetes; and 

 Carpal tunnel syndrome. 

 

Symptoms 

 

The symptoms of De Quervain’s disease include: 

 Pain in the wrist at the base of the thumb, or along the back of the thumb; 

 Pain moving the thumb, especially grasping, pinching or twisting; 

 Swelling and restricted movement at the base of the thumb; 

 Pain when pressure is applied to the area; and 

 Cracking sound when moving tendon or wrist move. 

 

Treatment, Duration, Prognosis and Effect on Work 

 

Some cases can heal without treatment, by avoiding aggravating activities and use of painkillers or non-steroidal anti-inflammatories. 
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Forms of treatment include: 

 Splinting can reduce symptoms by stopping movement of the affected tendon.  Splinting can be helpful for some people, but 

can be less effective in the long term than corticosteroid injections or surgery.  Chronic De Quervain’s may require a 3 to 4 week 

period in a wrist/thumb splint, and use of a thumb splint may continue for at least 3 months, before gradual weaning off; and 

 Corticosteroids can be injected into the tendon sheath, and are believed to work by reduction of swelling of the tendon.  The 

effects may be apparent after a few days or a few weeks.  Corticosteroids are effective for 50-80 % of people, and are most 

effective in those with underlying health conditions such as diabetes or rheumatoid arthritis.  In some people, the benefits of 

injection are permanent, and in others, re-injection is possible if necessary. 

 

Because the pathology of this condition is inflammation, it takes a minimum of 6 weeks before a conservative treatment plan is effective.  

Cases treated conservatively may recur if a particular activity causes the disorder, and that activity is not stopped. In severe cases that 

do not respond to conservative treatment, surgery may be recommended. Surgical treatment usually involves surgical release of the roof 

of the appropriate tendon tunnel. The roof of the tunnel is split with an incision, which allows the tunnel to open up and create more space 

for the tendons. The tunnel will heal closed, and will be larger than it was previously.   

 

Recovery from surgery for de Quervain’s involves the following: 

 There will be a bandage on the hand, which will be reduced in size after 2 to 5 days; 

 Patients are encouraged to use the hand gently within the limits of the bandage, but avoid heavy lifting; 

 The patient will not be able to use the thumb for gripping for 2 to 4 weeks; 

 Strenuous activities, such as gardening or DIY should be avoided for 2 weeks; 

 The patient should be able to drive after 3 to 5 days, though patients are advised not to drive with dressings in place; 

 Most people return to light work 2 to 4 weeks following surgery, and consultants and therapists can advise about return to heavier 

duties;  

 Physiotherapy or hand therapy may be helpful to restore movement and strength, but this is not always required; and 

 The success rate of surgery is good, and recurrence is rare. 

 

Medical Causation in De Quervain’s Claims  

 

The IIAC is an independent statutory body that advises the Secretary of State for Work and Pensions in Great Britain and the Department 

for Social Development in Northern Ireland on matters relating to the Industrial Injuries Scheme. The Scheme, Industrial Injuries Disablement 

Benefit (IIDB), provides compensation that can be paid to an employed earner because of the effects of an industrial accident or 

prescribed disease.  

 

In order for a disease to become a prescribed disease the Social Security Contributions and Benefits Act 1992 states that the Secretary of 

State must be satisfied that the disease:  

 Ought to be treated, having regard to its causes and incidence and any other relevant considerations, as a risk of the occupation 

and not as a risk common to all persons; and  

 Is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can be 

established or presumed with reasonable certainty.  

 

So, a disease may only be prescribed if there is a recognised risk to workers in an occupation, and the link between disease and 

occupation can be established or reasonably presumed in individual cases. 

 

The Council applies a doubling of the risk test to determine whether a disease can be attributed to occupation on the balance of 

probabilities. 

 

Tenosynovitis appears on the list of prescribed IIDB diseases.  Its listing is shown below: 

 

 

 

In its 2006 Command Paper, Work-related Upper Limb Disorder (Cm 6868) the IIAC found that prescription for tenosynovitis was appropriate 

but pointed out that ‘the [research] evidence base is limited and existing terms of prescription may owe more to clinical accounts and 
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older reports in which the onset of classical tenosynovitis is well documented following exceptional hand-wrist work. Thus many cases 

occurred in the 1940s when people were required to undertake unaccustomed work in factories and in agriculture as part of the war 

effort. Attribution to work was favoured by the clinical time course: typically symptoms appeared following return to work after a long layoff, 

or following a change to unfamiliar work requiring new, rapid movements. Classically, cases would develop shortly after such exposures 

and resolve within a few weeks’. The paper suggested that ideally, the time course of exposure and symptoms should be defined, but the 

evidence to make such a definition was lacking. 

 

More recently several US reviews and studies have found that there is no evidence to confirm a causal relationship between De Quervain’s 

tenosynovitis and occupational risk factors, including heavy manual labour.
12

 

 

TEMPLATE SCHEDULE OF INVESTIGATIONS IN A WRULD CLAIM 

 

Detail any preliminary enquiries made with the insured, setting out what information the insured has provided to date. Then concisely 

summarise what else needs to be investigated / clarified by identifying the main issues in dispute which require further investigation. For 

example:    

 

Lay Evidence 

 

The Claimant 

 

 What was / is the claimant’s ( C ) job role and periods of employments? 

 What site(s), departments, lines, operations & processes does / did the C work at with relevant dates for the same? 

 What was C’s days and hours of work, including any regular overtime? 

 What were his / her rest breaks-formal and informal-including frequency and duration of the same? 

 Obtain a broad timeline of what happened. When did C first: 

 Start the work complained of? 

 Raise any problems concerns regarding his work? 

 Develop symptoms? 

 Go absent from work? 

[Further details on complaints and absences etc. requested below] 

 Did C have any particular requirements at material time-e.g. new or expectant mother, disability and / or health problems, migrant 

worker with poor communication skills in English? Any physical or learning disability? 

 

Manual Handling Operations 

 

 Is it accepted that the work carried out by C involved manual handling? 

 Is it accepted that this was manual handling work to which the Manual Handling Operations Regulations 1992 as amended 

(MHOR) would apply? 

 

[Note: The MHOR apply to ‘manual handling operations’ which include transporting or supporting of a load (such as lifting, putting down, 

pushing, pulling, carrying or moving) by hand or by bodily force. A ‘load’ includes any discrete moveable object including any person or 

animal. They do not apply where the load is a tool used for its intended purpose.  

 

Under MHOR there is a hierarchy of duties requiring employers to do the following: 

1. Avoid the need for hazardous manual handling operations, so far as is reasonably practicable; 

2. Assess the risk of injury from any hazardous manual handling operations that can’t be avoided; and 

3. Reduce the risk of injury from hazardous manual handling operations, so far as is reasonably practicable]. 

 

Avoiding the Manual Handling Operations, As Far As Reasonably Practicable 

 

 Have the insured considered avoidance of the manual handling operations, such as through automation or use of mechanical 

handling aids such as a conveyor, pallet truck, electric hoist, lift truck etc.? 

 If so when and how was this considered and by whom? 
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 What was the conclusion reached and why? 

 Why was it not reasonably practicable to avoid the operations? 

 

Risk Assessment  

 

 Have the insured carried out risk assessments regarding the operations / process and in particular the manual handling 

operations? 

 If so when and how were these risk assessments carried out and by whom? 

 Where the risk assessments suitable and sufficient? Did they consider the factors listed in Schedule 1 to the Manual Handling 

Operations Regulations (i.e. the task itself, the loads, the work environment, individual capability and physical suitability of the 

employee, and other factors such as whether movement or posture is hindered by personal  protective equipment or clothing). 

 Have the insured followed the manual handling risk assessment flow chart in the HSE Guidance to the MOHR? Have the insured 

used the HSE’s risk assessment filter for manual handling and/or the risk assessment filter for upper limb disorders in the workplace. 

Have the insured incorporated the Manual Handling Assessment Charts (MAC tool) and/or the Risk Assessment for Pushing and 

Pulling (RAPP tool) and/or Assessment of Repetitive Tasks (ART tool) as part of their assessments? Obtain full details. 

 If the risk assessments were not suitable explore reasons / why not? 

 How often were risk assessments reviewed and why? 

 Details of insured’s general Health and Safety structure and policies and procedures. 

 

Control Measures  

 

 What control measures were identified by the risk assessments to reduce the risk of injury? 

 Have these been implemented? If not, why not? 

 If they have been implemented when were they implemented, how and by whom? 

 Obtain details of the existing control measures currently in place and throughout the C’s employment and reasons for any 

changes such as availability of mechanical lifting aids, any system of rotation (e.g. whether written or verbal, how it is 

implemented, the frequency/duration of tasks in the work schedule, and the extent of opportunity for rest/recovery in addition to 

formal rest breaks) or training programme for manual handling and/or WRULDs. 

 

The Work 

 

[Note: Some of these questions may overlap with the above.] 

 Please take a video of the work carried out by C-ideally of someone the same height, weight and gender. Obtain relevant 

measurements and photographs. 

 Obtain full details of the nature and extent of the manual handling and/or repetitive work as follows: 

 

The Load / The Task 

 

 What are the loads? 

 The weight of the loads? 

 The size and shape of the loads? 

 Are the loads an awkward shape or bulky making them difficult to handle? 

 Are the contents of the load able to move or move unpredictably (like animals) and make it difficult to handle? 

 Are the loads easy to grip? Do they have handles or handholds? Do they have loose parts enabling comfortable grip? 

 Hot or cold or sharp? 

 How many people handle the load? (See also below) 

 Does the task require and large vertical movements? 

 Does the task require unusual capability-above average strength or agility? 

 Is the task complex? 

 Does the task require special information or training for its safe performance? 
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For Lifting Operations 

 

 What height is the load lifted from and to (e.g. from knuckle to elbow height)? 

 What is the proximity of the load to the body (e.g. held close to the body or with arms outstretched)? 

 Is the handler’s body position stable? 

 Is any lifting carried out whilst seated? 

 What is the hand distance from the lower back-see image below
[42]

? 

 

 

(Source: HSE) 

 

 What are the hand positions during course of lift-see image below? Obtain details. 

 

 

(Source: HSE) 

 

 Is there are twisting of the torso or sideways bending-see image below? Obtain details; 

 

 

(Source: HSE) 

 

 

https://www.bc-legal.co.uk/bcdn/698-250-investigations-in-work-related-upper-limb-disorder-claims-part-2-rotator-cuff-tendonitis-tears-shoulder-impingement-syndrome-and-epicondylitis-claims#_edn42


 
  PAGE | 84 

 

 

For Carrying Operations 

 

 What height is the load carried at / where are the hands located (e.g. hands held at elbow height)? 

 What is the proximity of the load to the body (e.g. held close to the body or with arms outstretched)? 

 What is the distance over which the load is carried? 

 Is the handler able to walk normally? 

 Does the load obstruct the handler’s view? 

 Is the load supported on the shoulder? 

 Is there any twisting of the torso during carrying? 

 What is the horizontal distance between the hands and the lower back? See image below? 

 

 

(Source: HSE) 

 

 What is the carrying position adopted? Are the load and hands symmetrical in front of the body? Or are they asymmetrical? Or is 

there one handed carrying to the side? See image below. 

 

(Source: HSE) 

 

 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 
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For Team Handling Operations 

 

 What is the horizontal distance between each person’s hands and lower back? See image below. 

 

 

(Source: HSE) 

 

 What is the position of the hands during the course of the lift? See image below. 

 

 

(Source: HSE) 

 

 What is the distance over which the load is carried? 

 Is there any twisting of the torso during lifting / carrying? 

 Are operatives able to communicate effectively to handle the load? 

 

For Pushing/Pulling Operations 

 

 How is the force applied to the load (e.g. with the hands or shoulder)? 

 Is the torso largely upright or inclined and the level of the incline? 

 Is the torso bent or twisted and the level of this? 

 If the hands are used where are the hands held to support the load (e.g. between hip and shoulder level)? 

 What distance is the load pushed or pulled? 

 Are there any obstacles on route? Is there any need to go up a steep slope or steps or closed doors or around / over any tripping 

hazards or up ladders etc.? Obtain full details. 

 How is the load moved e.g. rolled, churned, dragged/slid? 

 What equipment is used to carry out the pushing/pulling? Is it suitable and well maintained? 

 How do the hands grip the load? See table below: 
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(Source: HSE) 

 

Handling Aids and Equipment 

 

 Are any handling aids used? What are these and when implemented? 

 Are these aids correct for the task? 

 Are the wheels on the aid suited to the floor surface? 

 Do the wheels run freely? 

 Are there any brakes? Do they work? 

 Are the aids properly maintained and serviced? 

 Any reported problems with aids? 

 Are the aids freely available or difficulties in obtaining these? 

 

Signs and Symptoms of ULDs 

 

 Are there any medically diagnosed cases of ULDs from the work? 

 Are there any complaints of aches and pains? 

 Are there any Improvised changes to work equipment or tools? 

 Are workers reluctant to do the job complained of? 

 Have workers requested to be redeployed or taken off the job complained of? 

 Is there any evidence of workers carrying out the job complained of wearing splits or bandages? 

 Is there any evidence of employees carrying out the job complained of using painkillers or other pain relief medication? 

 

Repetition 

 

With reference to each individual task performed: 

 Are arm movements intermittent, regular or almost continuous? 

 Is a similar motion pattern for the arm and hand completed 10 times per minute or less, 11-20 times per minute or more than 20 

times per minute? 

 

Force 

 

With reference to each individual task performed: 

 What level of force is required to carry out the task – see table below 

 

 

(Source: HSE) 
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 What percentage of time is the level of force identified required to be used to carry out the task? – see table below. 

 

 

(Source: HSE) 

 

Posture 

 

With reference to each individual task performed: 

 Is the head or neck bent or twisted and what percentage of the time is the head bent or twisted – see image below? 

 

 

(Source: HSE) 

 

 Is there any grasping/gripping for more than 2 hours total per shift? 

 Is the back twisted or bent 20 degrees or more and how often is it like this – see image below? 

 

 

(Source: HSE) 
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 Is either elbow raised around chest height and unsupported and how often is it like this – see image below? 

 

 

(Source: HSE) 

 

 Is either wrist bent or deviated and how often is it held like this – see image below? 

 

 

(Source: HSE) 

 

 How do the fingers or hands hold objects – see image below? 

 

 

(Source: HSE) 

 

Duration and Frequency 

 

 How frequently are breaks taken from manual handling and/or repetitive work? 

 Are there natural breaks in the work and the extent of the natural breaks (e.g. 10 seconds every few minutes)? 

 The frequency of the handling and/or repetitive work carried out per minute / hour / over the course of a working day; 

 The duration of each individual task; 

 The cumulative duration of manual handling and/or repetitive work in a working day; 

 An estimate of manual handling work and/or repetitive work as a proportion of a working day; 
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 How many days per week the manual handling work and/or repetitive work is carried out-daily and regular task / weekly and 

irregular etc? 

 Details of any formal job rotation between different tasks and a description of what the other tasks in the work schedule involved 

(including the extent of any manual handling and/or repetitive work) and the frequency/duration of each task in the rotation 

schedule; 

 Details of any natural variation of duties within the work and the frequency/duration of the variation; 

 Is the work rate imposed by a process and / or targets? 

 Is the work difficult to keep up with? 

 Is there sufficient rest or recovery time between handling and/or repetitive work? 

 Any seasonal variations in work-full details; 

 

Environment and Other Factors 

 

 Can manual handling and/or repetitive work be carried out without hindrance? Are there any space restrictions? Do these cause 

restricted postures to be adopted? 

 What is the floor surface? Is it dry and clean and in good condition? Is it worn or uneven? Is it wet or slippery or unstable? Is it flat 

or sloping? Are there variations in floor levels, steps, closed doors or ladders to negotiate? 

 Are there any extremes of temperature (hot or cold)? 

 Do gusts of wind or strong air movements hinder handling and/or repetitive work? 

 Is handling and/or repetitive work carried out in extreme lighting conditions (dark, bright or poor contrast)? 

 Any tools or PPE used and any whether this has any impact on the work; 

 Are any tools used in either hand to strike an object and the frequency of this? 

 Is either hand used as a tool to strike something and the frequency of this? 

 Does the work involve any compression of the skin? 

 Does the work involve exposure to vibration? 

 Does the work involve any precise or fine movements of the hands or fingers? 

 

Training 

 

 Please detail the training provided to the C in relation to the work generally and the tasks carried out in department; 

 Details of any induction and/or refresher training provided to the claimant in relation to the risks of manual handling and/or 

repetitive work. What exactly did the training cover, for example: 

o Weight of loads handled; 

o Presence of risk factors; 

o How injuries can occur; 

o How to avoid injuries; 

o How to carry out safe manual handling and/or repetitive work; 

o How to use aids safely and correctly; and 

o When and how to report any accidents and health problems and seek medical advice & assistance? 

 When, how and who carried out the manual handling and/or repetitive work training and what qualifications/experience did they 

have? 

 

Complaints / Occupational Health  

 

 Obtain details of the insured’s system relation to injury complaints; 

 Identify whether C made any complaints about the nature of the work and/or his injury to managers/supervisors/ other employees; 

 If complaints made then when and to whom and nature/gist of the same? 

 How were C’s complaints dealt with-when and by whom-and what was the outcome? Did C carrying on with work complained of? 

 Details of the insured’s occupational health arrangements / policy; 

 Was C referred to Occupational Health-if so how, when and by whom? 

 What was done following the referral including the occupational health advisor’s recommendations and whether these were 

followed); 
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 Were there any previous complaints about work or accidents / injuries from or others? If so when, from whom, to whom, nature / 

gist and what happened as a result / what action taken? 

 

Absences and Returns to Work 

 

 Dates of absences from work and reasons? 

 Any assessment of capability for work on return? 

 Graduated return to work / any restrictions imposed / different work carried out? 

 Did C return to same work-if so when? 

 Were there any subsequent complaints by C after the injury / absence? If so when and to whom and nature / gist of the same? 

How was this dealt with and what was the outcome? 

 Identify in retrospect whether anything could have been done differently. 

 Was C’s employment terminated? If so when and for what reason(s)? 

 Was C placed on different work which effected income? Obtain full details. 

 

Documents 

 

This Checklist is intended only to be a guide and it is not exhaustive. 

NB: IN CASES WHERE SUCH DOCUMENTS ARE NOT AVAILABLE IT IS VITAL TO CLARIFY WHETHER (I) THEY NEVER EXISTED, OR (II) IF THEY DID WHAT 

BECAME OF THEM AND WHEN? 

 

The Injury 

 

1. Accident Book entry for the claimant’s injury and any other relevant incidents. 

2. Form F2508/ F2508A (submitted to the Health & Safety Executive). Any other documents completed for the purposes of RIDDOR 

2013. 

3. Any HSE investigations or correspondence in relation to the claim, any other similar incidents or the system of work in general. 

4. Any other investigation reports or forms, including any statements taken or memos sent. 

5. First Aid/Treatment Book entry. 

6. Sick Notes submitted by the Claimant. 

7. Documents relating to any other similar claims or Accident Book entries etc. 

 

Manual Handling/ Repetitive Work 

 

1. In relation to the period about which the claimant is complaining, documentation to show:  

a. The claimant’s Day Work Sheets (including details of basic hours worked and any overtime); 

b. A breakdown of the claimant’s daily activities and frequency rate of manual Handling and/or repetitive work (e.g. diaries, 

calendars, rosters); 

c. The claimant’s performance targets and actual achievement/production levels; 

d. Average speed of the process (e.g. in terms of units per minute, per hour or per shift). If excessive keyboard work is alleged 

documents to show the keystroke rate; 

e. If the Claimant was above or below average, documents to show this (e.g. statistics or a comparator employee’s Day 

Work Sheets etc.); 

f. The weight, size and shape of the loads; 

g. Duration and frequency of manual handling and/or repetitive work; 

h. The relevant software that was used and the workstation equipment. 

 

Risk Assessments and Health & Safety Records 

 

1. Health & Safety Committee Meeting Minutes which refer in any way to the subject matter of this claim. 

2. The Company’s Health & Safety Policy. 

3. Any other relevant internal health and safety documents, including memos and e-mails, relating to manual handling and/or 

repetitive work. 

4. Maintenance, inspection and/or repair records for all relevant equipment, plant or tools used by the Claimant. 
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5. Risk Assessments — for the period of the Claimant’s employment and also one year before and to date, in relation to: 

a. Manual Handling Operations Regulations; 

b. Management of Health & Safety at Work Regulations; 

c. Provision and Use of Work Equipment Regulations; 

d. Workplace (Health, Safety and Welfare) Regulations; 

e. Personal Protective Equipment regulations; 

f. Health and Safety (Display Screen Equipment) Regulations; 

g. Any re-assessments following changes (e.g. to the work station, to the system of work or following any accidents or health 

surveillance); 

h. Any other relevant risk assessments undertaken. 

6. Documents showing any other sources of information obtained, such as:  

a. Any independent health & safety reports commissioned; 

b. Time-in-motion studies; work surveys; ergonomic assessments; 

c. Documents obtained from HSE, trade associations, health & safety industry journals. 

 

Control Measures 

 

1. Documents showing what steps have been taken, if any, to reduce, eliminate or avoid risk of injury. In particular: 

a. Rotation; 

b. Rest Breaks; 

c. Tools and equipment; 

d. PPE; 

e. Ergonomic layout of the workstation/work area; 

f. Provision of training where appropriate; 

g. Complaints systems; 

h. Referrals to occupational health; 

i. Any documents showing systems of review, maintenance or testing regarding the above; 

j. Any documents which explore the possibility of the above or other control measures. 

2. Documents showing what mechanical assistance was available to the claimant, in particular: 

a. Manufacturers’ specifications (e.g. catalogues, marketing information); 

b. Any manuals in respect of the use of the equipment; 

c. Maintenance and repair records. 

 

Training and Enforcement 

 

1. Health & Safety Handbook/Manual — preferably the copy signed and dated by claimant to acknowledge receipt. 

2. Documents showing all training, instructions and warnings (e.g. training certificates, course notes, course registers, internal memos, 

publicly displayed warning notices, handbooks/booklets, notes of guidance and any other literature etc.) given to the Claimant 

in respect of relevant matters such as: 

a. Safe manual handling techniques; 

b. The hazards of repetitive work; 

c. Other risk control measures; 

d. Recognition of symptoms; 

e. The need to report symptoms and seek medical assistance; 

f. How to perform workstation assessments; 

g. Understanding the correct ergonomic arrangement of the workstation and how to minimise risks by adopting the correct 

working posture. 

3. The Claimant’s Training Records for all aspects of the work and, in particular, for manual handling and/or WRULDs. 

4. Information provided to the claimant regarding the weight of the loads. 

5. Documents relating to enforcement procedures, including warnings given and disciplinary procedures taken against employees 

(particularly the claimant) for failure to follow manual handling procedures and health and safety policies generally. 
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Health Surveillance 

 

1. Documents detailing any system of health surveillance (e.g. undertaken by who, when, how often and in respect of what). 

Complaints or comments and action taken 

2. Documents relating to any written or oral complaints or comments by the claimant or any other employees about symptoms or 

the system(s) of work. 

3. Documentation detailing the Company’s response to any such complaints or comments and what action was taken, if any. 

4. All correspondence passing between the Company and the Health & Safety Executive regarding this incident or any other similar 

matters. 

 

Wages, Benefits and Absences 

 

1. Details of the claimant’s net weekly pre-absence earnings for a period of 13 weeks. 

2. Details of all payments made to the claimant during any periods of absence (from work due to the alleged injury-SSP/CSP/Holiday 

and bonus payments /PHI if PHI scheme fully funded by insured). 

3. The Claimant’s Absence Record (including all absences due to sickness, holidays, training etc.). 

4. If the claimant was moved to alternative work: 

a. Details of the pay in the new job compared with the old job (including differences in shift allowances and bonuses). 

5. If the Claimant’s employment was terminated:  

a. The date on which the employment ceased; 

b. All letters and documentation relating to the termination. 

6. If the Claimant was made redundant:  

a. All documents relating to the redundancy, including the selection procedure, details of payments made etc. 

7. Pension details, if applicable:  

a. Pension handbook; 

b. Pension statements; 

c. Copy correspondence confirming details of how the pension would be affected (if the Claimant’s employment was 

terminated or made redundant). 

 

Confidential Records 

 

[Forms of authority from C required] 

1. Works’ Medical Records/Occupational Health Records. 

2. Full Personnel File (including Contract of Employment and job description). 
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Welcome 

 

Welcome to the 252
nd

 edition of BC Disease News.  

 

In this issue, we report that San Francisco Superior Court Judge Suzanne Bolanos 

has refused to grant permission to appeal a California State Court Ruling, 

ordering Monsanto, manufacturer of Roundup herbicide, to pay $289 million in 

damages to a non-Hodgkin lymphoma patient. 

 

In political news, we provide an update on the Civil Liability Bill, which, this week, 

was approved by the House of Commons at the 3
rd

 reading. 

 

In this week’s feature article, we review the Court of Appeal judgment in Grant v 

Dawn Meats [2018] EWCA Civ 2212, which considered whether the rules on 

service of the claim form are superseded by stays of proceedings. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Herbicide and Non-Hodgkin Lymphoma Appeal – Civil Liability Bill 3
rd

 Reading – 

Skin Cancer and Risk Factors – Pulmonary Disease and Firefighters – Hydraulic 

Fracturing – Part 8 Stay and Service of the Claim Form. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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US Court Upholds 

Original Trial Verdict in 

Cancer-Causing 

Weedkiller Appeal 

 

In June of 2018, agrochemical producer, 

Monsanto, was sold to pharmaceutical 

giant, Bayer, for £47 billion. The 

agrochemical brand name was 

immediately retired: 

 

‘Bayer will remain the company name. 

Monsanto will no longer be a company 

name. The acquired products will retain 

their brand names and become part of the 

Bayer portfolio’.
1
 

 

This merger created ‘the world’s biggest 

and most powerful agribusiness 

corporation’. However, food and farming 

campaign, Friends of the Earth Europe, 

described the relationship as a ‘marriage 

made in hell’, given the alleged toxicity of 

Monsanto products. 

 

In edition 238 of BC Disease News (here), we 

reported that an American Federal Judge 

had allowed more than 400 personal injury 

claims to proceed to trial against 

Monsanto. Claimant farmers, landscapers 

and consumers attributed non-Hodgkin 

lymphoma development to glyphosate 

exposure. Glyphosate is a chemical 

ingredient of Roundup herbicide, a 

popular Monsanto product which is also 

retailed in the UK. 

 

Soon after (here), we reported that 

Monsanto had been ordered to pay $289 

million in damages to 46-year-old 

Dewayne ‘Lee’ Johnson, a former school 

groundkeeper, whose non-Hodgkin’s 

lymphoma onset was the alleged result of 

Roundup exposure.
2
 This was the first 

instance of litigation to allege a link 

between glyphosate and cancer. 

 

Monsanto subsequently appealed the 

August decision, but were unsuccessful in 

doing so.
3
 The company had been 

‘negligent’ in selling a product which they 

knew or ought to have known was 

‘dangerous’. 

 

In her judgment, handed down on Monday 

of this week, San Francisco Superior Court 

Judge Suzanne Bolanos refused permission 

to grant Monsanto a new trial. She did, 

however, reduce the claimant’s punitive 

damages from $250 million to $39 million. 

 

In a post-verdict statement, Bayer 

announced that it plans to launch a further 

appeal. 

 

Civil Liability Close to 

Royal Assent 

 

On Wednesday of this week, the Civil 

Liability Bill completed its passage through 

the House of Commons. In the course of the 

3
rd

 reading, the draft Bill was approved by 

a majority of 56 votes (294 votes to 238).
4
  

 

The Civil Liability Bill will introduce a tariff 

system for RTA claims and will be 

supplemented by secondary legislation 

which increases the small claims limit to 

£5,000, for RTA claims, and £2,000, for all 

other personal injury claims. 

 

It has been estimated that up to £350,000 

non-RTA personal injury claimants will be 

affected by the personal injury reforms. 

Claims up to £2,000 could include broken 

fingers, or minor scarring.
5
 

 

Claimants who fall within the new small 

claims bracket will be unable to recover 

their legal fees from unsuccessful 

defendants. This may lead to an increase in 

unrepresented parties to litigation, who are 

unwilling to pay costs out of compensation, 

and an increase in discontinued claims. 

 

Before the Civil Liability Bill receives Royal 

Assent, the amendments made by both 

Houses of Parliament must be reconciled. 

All focus will now be concentrated on 

secondary legislation, which is responsible 

for implementing the Civil Liability Act.
6
 All 

changes are expected to be ‘on track’ for 

an April 2020 launch,
7
 which is consistent 

with our last report, in edition 239 of BC 

Disease News (here). 

 

However, Brett Dixon, President of the 

Association of Personal Injury Lawyers (APIL), 

is convinced that implementation of the 

reforms is ‘“likely” to be delayed beyond 

April 2020’. He also maintained that the 

insurance industry would continue to lobby 

for a rise in small claims limit to £10,000, for 

RTA claims and an unspecified rise for other 

PI claims too.
8
 

 

The latest full version of the Civil Liability Bill 

(here) was published on 12 September 

2018, after the Committee stage, with Part 

2 of the Bill incorporating amendments on 

how the personal injury discount rate (or 

‘Ogden’ rate) will be set in future. The 

current rate is set at (-)0.75%, but, as 

previously reported (here), is expected to 

increase to between 0% and 1%. 

 

The first review and all subsequent reviews 

will be carried out by Lord Chancellor, who 

must consult the Government Actuary and 

the Treasury before making a ‘rate 

determination’. The initial review must take 

place within 90 days of Royal Assent and 

must be completed within a 140 day 

‘review period’. Each subsequent review 

must take place within 5 years of the 

previous review and be finalised within a 

180 day timetable. For future reviews, the 

Lord Chancellor must consult an ‘expert 

panel’, consisting of the Government 

Actuary and 4 other members, as well as 

the Treasury. 

 

https://www.bc-legal.co.uk/bcdn/606-238-glyphosate-related-non-hodgkin-lymphoma-cases-proceed-to-trial-in-usa
https://www.bc-legal.co.uk/bcdn/643-243-us-judge-awards-compensation-for-non-hodgkin-s-lymphoma-caused-by-glyphosate-exposure.html
https://www.bc-legal.co.uk/bcdn/615-239-civil-liability-bill-delayed-until-april-2020.html
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0264/18264.pdf
https://www.bc-legal.co.uk/bcdn/235-199-new-discount-rate-0-to-1-lidington-reveals
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Skin Cancer Risk Estimates Improved by 

Combining Genetic and Sun Exposure Data  

 

A new study has identified that skin cancer risk is more accurately predicted when genetics 

and sun exposure are considered together, rather than separately.
9
 
10

 These findings were 

presented at the American Society of Human Genetics (ASHG) 2018 Annual Meeting, in San 

Diego. 

 

The researchers collected genetic data and survey responses for more than 210,000 

individuals of European ancestry. Medical records were analysed and details were 

collected on factors known or suspected to be associated with skin cancer, e.g. exposure 

to UV light, skin pigmentation, number of moles on the skin, family history of skin cancer and 

body mass index.  

 

Combining this information with genetic data, the researchers investigated the participants’ 

risk of developing melanoma, basal cell carcinoma and squamous cell carcinoma, the 

three most common types of skin cancer. Dr Pierre Fontanillas highlighted that the aim of 

the study was ‘to validate previously known skin cancer risk factors in a large cohort, add 

detail to these and explore potential new ones, and find out whether and how these factors 

might interact with genetic risk’. 

 

While single factor analysis did not offer particularly accurate predictions, grouping 

multiple factors created a statistical model which better predicted skin cancer risk. Genetic 

factors accounted for between 8.3% and 15.2% of skin cancer risk from one individual to 

another and no fundamental differences were observed between the three different 

cancer types. 

 

The researchers are planning to expand the study to include participants with non-

European ancestry. 

 

The main implication of this study is that clinicians may soon be able to quantify the relative 

contributions of risk factors of skin cancer in humans.  In turn, this could assist with issues on 

medical causation in occupational disease claims, where claimants must identify, for 

example, that UV exposure doubled the risk of their melanoma. 

 

Study Expands on 

Previously-Accepted 

Knowledge of 

Occupational Health 

Risks Affecting 

Firefighters 

 

Although firefighters are exposed to many 

respiratory hazards, few published studies 

have investigated the risk of pulmonary 

disease among employees in the 

firefighting profession. The results of a 

recent large-scale Danish study therefore 

serve as a rare insight into the associated 

health risks.
11

 

 

Earlier studies, which focused on 

occupational health risks other than 

cancer, have failed to demonstrate 

consistent correlations.   

 

In 2010, the Industrial Injuries Advisory 

Council (IIAC) invited the Institute of 

Occupational Medicine (IOM) to undertake 

a systematic review, with a view to advising 

the Government on the prescription of 

industrial disease.
12

 While the reviewers 

were able to identify 34 papers which 

discussed the link between various cancers 

and firefighting, fewer papers discussed 

health effects not related to cancer. Only 9 

papers addressed the effect of firefighting 

on coronary heart disease risk and 

respiratory health, none of which produced 

conclusive findings. 

 

In 2012, a systematic review of identical 

non-cancer disease literature found no 

consistent evidence in support of increased 

risk of coronary heart disease, respiratory 

effects, hearing loss, hip osteoarthritis and 

sarcoidosis.
13

 

 

The latest study examined historical 

employment records of 11,968 Danish 

male firefighters (and military personnel for 

comparison). These were cross-referenced 

against Danish National Patient Registry 

data.  
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The researchers observed a 58% increase 

in asthma risk among full-time firefighters 

over military employees. However, there 

was no visible relationship between 

duration of firefighting employment and 

asthma risk. Moreover, part-time and 

volunteer firefighters did not exhibit the 

same relationship with asthma risk as full-

time workers.   

 

Consequently, the study authors were able 

to conclude that full-time Danish firefighters 

are at increased risk of developing asthma, 

though the exact cause is unknown and 

may or may not be occupational in nature. 

 

Despite conclusive evidence of an asthma 

link, the researchers were unable to find 

consistent evidence in support of increased 

chronic obstructive pulmonary disease risk 

among firefighters. 

 

Fracking Begins in 

Lancashire 

 

This week, it was reported by the BBC and 

other news outlets that fracking (or 

hydraulic fracturing) has begun in the UK.
14

 

Fracking is a process by which water, sand 

and chemicals are injected into wells. 

Through this process, shale gas is pushed 

out, collected and stored for use as a 

potential fuel source.  

 

In edition 210 of BC Disease News (here), we 

presented an introduction to fracking and 

the revisited the topic in edition 225 (here).  

In this article, we re-evaluate the 

occupational health issues associated with 

fracking, in light of recently published 

studies. 

 

Energy companies argue that fracking 

could lead to the creation of thousands of 

jobs; be a significant contributor to the 

exchequer; and reduce carbon emissions, 

by removing the need to import gas from 

further afield. However, opponents of 

fracking express concerns over the 

potentially negative effects on the 

environment (e.g. increased risk of 

earthquakes) and human health. 

 

Fracking may, in fact, generate more 

health risks than conventional oil and gas 

wells. This is because fracking sites cover a 

larger surface area; are in closer proximity 

to residences, workplaces and areas of 

play; and are dependent on the 

transportation and storage of large 

volumes of materials. All stages of the 

process may contribute towards 

environmental contamination. 

 

In the USA, where hydraulically fractured 

wells provided two-thirds of the USA’s natural 

gas in 2015,
15

 the biggest risks are posed 

by:  

 Failure to maintain structural 

integrity of the well cement and 

casing;  

 Surface spills and leakage from 

above-ground storage;  

 Emissions from gas-processing 

equipment; and 

 Large numbers of heavy transport 

vehicles.
16

 

 

The American Public Health Association 

(APHA) warns that fracking could have a 

negative impact on air pollution, worker 

health, and groundwater and surface 

water contamination.
17

 In a 2012 report, 

APHA referenced studies and reports on the 

health impacts of gas drilling and 

concluded that results are difficult to 

obtain, as many uncertainties remain 

about the types of exposures and resulting 

health impacts.
18

 

 

In the same year, the United States National 

Institute for Occupational Safety and Health 

(NIOSH) initiated the NIOSH Field Effort to 

Assesses Chemical Exposures in Oil and Gas 

Extraction Workers. Initial hazard 

assessments identified exposure to 

crystalline silica in the course of hydraulic 

fracturing as the most significant known 

health hazard to workers.   

 

Hundreds of thousands of pounds of 

crystalline silica (in sand form) is 

transported, moved and refilled during 

fracking operations. Inhalation of the 

substance, which is used to hold open 

fracture is the rocks, is a known cause of 

silicosis and lung cancer. 

 

Recent Studies on Fracking Health Risks 

 

A study, published in December 2017, 

found that infants born to mothers living 

within 2 miles of a fracking site in the USA 

were at a greater risk of health 

complications.
19

  

 

The study researchers used records from 

more than 1.1 million births across 

Pennsylvania, between 2004 and 2013, to 

compare the health of new born infants 

with their mothers’ proximity to fracking 

sites. 

 

The results showed that infants born within ½ 

mile of fracking sites were 25% more likely 

to be born at a low birth weight, leaving 

them at greater risk of: 

 Infant death;  

 Attention deficient hyperactivity 

disorder (ADHD);  

 Asthma;  

 Lower test scores;  

 Lower schooling attainment; and  

 Lower lifetime earnings.
20

   

 

Nevertheless, there was little evidence in 

support of adverse health effects in infants 

whose mothers who lived more than 2 miles 

from a fracking site. 

 

Studies in mice have also implied that 

exposure to fracking chemicals during 

pregnancy could impair the immune 

function of offspring
21

 and potentially 

induce tumorous growth in breast tissue.
22

 
23

 

 

At this stage, even though the literature 

appears to suggest that fracking may result 

in adverse health effects, few studies have 

monitored the health implications for 

fracking workers and nearby residents. 

Understandably, it will take time for 

sufficient data to be accumulated on long-

term health effects and authors of a recent 

review reiterated issues of paucity.
24

 They 

could find just 18 publications (up to 2017) 

to meet their review requirements. 

 

In the interim, it is hoped that any 

developments within the established 

fracking industries in the USA and Canada 

will influence fracking policies in the UK. 

 

https://www.bc-legal.co.uk/images/pdf/210-BC-Disease-News-2017-12-01-Edition-210.pdf
https://www.bc-legal.co.uk/images/pdf/225-BC-Disease-News-2018-04-06-Edition-225.pdf
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Effect of Issuing a Part 8 Claim Form on the Limitation Period for Service of the 

Claim Form: Grant v Dawn Meats [2018] EWCA Civ 2212 

 

In this article, Stuart Bacon, Head of BC Legal’s Southend Office, discusses the issues arising out of claims issued in Part 8, in light of the 

latest judgment, handed down from the Court of Appeal. 

 

WHY DO CLAIMANTS ISSUE PART 8 CLAIM FORMS? 

 

The answer can be found within paragraph 5.7 of the Pre-action Protocol for Low Value Personal Injury (PL and EL) Claims:  

 

 

 

Practice Direction 8B: 
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So, when it is ‘not possible’ to comply with the relevant Pre-Action Protocol (PAP) before limitation expires, a Claimant ‘may’ start proceedings 

under Part 8 and request an immediate stay to allow time to ‘comply with the relevant protocol’.  

 

Compliance with the Protocol is complete when the claim leaves the portal system, or progresses to stage 3, and the procedure at 

paragraph 16.5 applies.  

 

WHAT IS THE PURPOSE OF ENCOURAGING PAP COMPLIANCE? 

 

We can only speculate, but the likely reason is that the authors of the Practice Direction intended to ensure that the PAP is not bypassed 

in cases where limitation is a concern.   

 

So, why would the authors want to ensure the PAP is followed?  The answer probably lies in the Practice Direction governing the PAPs:  

 

 

 

 

 

 

 

It is clear that the Pre-Action Protocols are designed to avoid litigation and reduce legal fees.  The overriding objective, pursuant to CPR 

1, also ensures that civil proceedings are ‘dealt with expeditiously’ for ‘just and proportionate costs’, ‘saving expense’, and ‘allotting an 

appropriate share of the Court’s resources’.  

 

Accordingly, we infer that the authors of Practice Direction 8B intended to safeguard that:  

 All cases have the chance of settling within the portal;  

 Defendants are not denied the chance to pay fix portal costs; and 

 No advantage is afforded to the Claimant/his solicitors, who have left it until the last minute to embark on the PAP. 

 

ABUSE OF PROCESS? 

  

Is it an abuse of process to use the Practice Direction 8B procedure when compliance was possible, e.g. when the Claimant’s solicitors 

had conduct for years prior to issuing the Part 8 Claim Form?   

 

We consider that delaying the commencement of the PAP and then using this delay, whether tactical or otherwise, to obtain additional 

time to prepare one’s case, is an abuse of process. We consider this to be the case, especially when combined with a failure to obtain 



 
  PAGE | 100 

 

 

compliant medical evidence. In such cases, it would seem that the use of the procedure is nothing more than a ‘backdoor’ application 

for a CPR 7.6 extension of time for service, an issue upon which there is a wealth of case law almost invariably confirming that such 

extensions should only be granted when it is genuinely impossible for a Claimant to serve. That is to say, it is not intended to assist solicitors 

who have failed to prepare their client’s cases in the years of conduct prior to issue.   

 

Putting aside the overriding objective, the Practice Direction governing the Pre-Action Protocols, the spirit of the Protocol, the spirit of 

litigation generally and common sense, there is nothing within the rules which expressly states that a Claimant is not permitted to leave it 

until the last minute to commence the Protocol.  If the Claimant does this, it is ‘not possible’ to comply with the PAP before limitation expires, 

so the gateway to the advantageous stay is open.  In other words, poor, or arguably underhand conduct, is rewarded and the Claimant 

is permitted extra time to get his case in order.   

 

It would not be unwise to assume that Courts would discourage such conduct, but we have seen mixed results in practice. There is no 

binding authority on this point as yet, but we consider that it is now unlikely that Court will agree to using the procedure, when compliance 

was possible pre-issue, amounts to an abuse of process.  

 

DURATION OF PART 8 STAYS AND DISPOSAL  

 

Unless a time limit is referred to in the order granting the stay, the Claimant is obligated to apply to lift the stay and seek further directions 

when the criteria of paragraph 16.7 of the Practice Direction are met:   

 

 
 

Again, this paragraph expresses no specific time limit, so it would not be unrealistic to conclude that the Claimant is obligated to apply to 

lift the stay when the claim leaves the PAP or within reasonable time, e.g. 28 days. 

 

On this issue, we have experienced mixed results. However, on the whole, Courts have strictly interpreted the rules and only refused to lift 

stays in a small number of cases where years of delay have ensued.  

 

As such, there is no pressure on Claimants to commence the PAP, or to lift the stay when the claim leaves the PAP.  This ‘perfect storm’ of 

delays could result in Defendants receiving Claim Forms 4, 5, or even 6 years after the Claimant instructed his solicitors.   

 

SERVICE OF THE PART 8 CLAIM FORM 

 

To compound the problem, the Court of Appeal has now ruled (discussed below) that it is not necessary for the Claimant to serve the Part 

8 Claim Form during the period of the stay.   

 

We have previously been able to strike out Claim Forms that were not served in accordance with CPR 7.5 (service within 4 calendar months 

of the date of issue).  There were mixed results in these applications, but on the whole, Courts agreed that only an application in line with 

CPR 7.6 could extend the fixed deadline for service of the Claim Form and that failure to serve was a breach of CPR 7.5, serious enough 

to warrant striking out.   

 

 
 

The counter-argument to our applications was invariably that the stay imposed a ‘halt’ on the Claimant’s obligation to serve the Claim Form 

and that the balance of the 4 months for service was available for the Claimant to use, once the stay had been lifted.   
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Paragraph 16.3 of Practice Direction makes it clear that the Claimant ‘must send’ a copy of the Claim Form and order granting the stay to 

the Defendant.  The author’s use of the word ‘send’, as opposed to ‘serve’ has been a common source of dispute between parties. 

Claimants, invariably in breach, argue that ‘send’ was used, as the author was aware that ‘service’ could not take place during a stay.   

 

DOES A STAY EXTEND CPR 7.5?  

 

 

 

Does CPR 7.5 establish a ‘time limit’, or does it actually set a deadline before the claim is stayed?   

 

 

 

If, as the Court of Appeal has now ruled, the stay has the effect of extending the period for service, one might reasonably be left wondering 

what effect this has on CPR 7.6 (the rules in respect of extending the CPR 7.5 service deadline and the surrounding case law).   

 

HOW FAR-REACHING ARE PRE-SERVICE STAYS?   

 

Pre-service stays are not only seen in cases intimated through Part 8. Claimants have successfully achieved pre-service stays by way of 

Without Notice Applications for all manner of ‘questionable’ reasons, such as:  

 To give the Defendants addition time to investigate;  

 To locate Occupational/Personnel records;  

 To reinstate a dissolved company to the register; and  

 To acquire medical evidence. 

 

Does the Court of Appeal’s decision remove the requirement to serve in these cases?  Arguably, yes.   

 

Will Courts take a stricter approach in future, when granting pre-issue stays? In any event, when stays are granted, Defendants will have to 

act swiftly to set aside such orders.   

 

EXISTING CASE AUTHORITY ON SERVICE DURING THE COURSE OF A STAY 

 

UK Highways A55 Limited v Hyder Consulting (UK) Limited [2013] BLR 95 

 

In the case of UK Highways A55 Limited v Hyder Consulting (UK) Limited [2013] BLR 95, Mr Justice Edwards-Stuart J found that the stay had 

the effect of pausing the period for service of particulars of claim (CPR 7.4). 

 

‘It seems to me that this submission avoids the impossibility problem raised … and has the sensible result that the 

proceedings can resume where they left off without any party having to go to the trouble and expense of making an 

application to the Court in order to enable that to happen. There is nothing in the rules which provides that, once 

stayed, no further step need be taken in the proceedings unless there has been an order of the court, even if the stay 

has been lifted automatically (because it expired on a particular date or the happening of a particular event)’ 

[paragraph 48]. 
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THE LATEST JUDGMENT: GRANT V DAWN MEATS [2018] EWCA CIV 2212 

 

Facts of the Case 

 

In Grant v Dawn Meats [2018] EWCA Civ 2212, the Claimant intimated a claim under the PAP for Low Value EL/PL Claims, after suffering an 

accident at work, which occurred on 20 September 2013. Although the Defendant admitted liability during the primary limitation period 

and the matter proceeded to stage 2, settlement was not reached. 

 

Disagreement on quantum meant it was necessary to issue Part 8 proceedings in accordance with Practice Direction 8B. Proceedings 

were brought on 24 June 2016. 13 days later, a 3-month stay of proceedings was granted by an Order, dated 7 July 2016. This was 

subsequently extended until 30 November 2016. 

 

The respondent’s defence was served on 14 February 2017, ‘without prejudice’ to the Claimant’s omission to serve the Claim Form in time.  

 

On 6 March 2017, the Claim Form was eventually served (within 4 months if the Claimant had the balance of the 4 month service period 

after the stay was lifted).  

 

At the 1
st
 instance hearing, on 19 April 2017, Deputy District Judge Davy dismissed the Defendant’s application to strike out, concluding 

that the stay of proceedings applied ‘to every step otherwise required by the CPR, including the obligation to serve the claim form’.  

 

The County Court Appeal Ruling 

 

On appeal, HHJ Gore QC overturned the 1
st
 instance ruling. In doing so, he distinguished UK Highways, on the basis that belated service 

of particulars could not be equated with belated service of the Claim Form: 

 

‘In my judgment there is something procedurally and fundamentally different between CPR 7.4 and CPR 7.5 and that 

is this. While it is right that proceedings have been commenced by the issue of claim form, they do not really have a 

legal life unless or until they are in fact served on the party or parties named as defendant. That is because the 

proceedings can remain unserved and then lapse, as a result of which, the defendant attracts no liabilities within the 

proceedings, including no liability to costs. The position is different in relation to the service of particulars of claim, 

because, although there is a rule based requirement for particulars of claim to be served, the non-service of 

particulars of claim does not have the effect of invalidating the proceedings that otherwise may have been validly 

and effectively issued and which, by definition, will also have been served’ [paragraph 17]. 

 

Having made this distinction, HHJ Gore QC concluded that: 

 

‘… the stay … does not operate to stay the time within which the claimant must serve the proceedings. If he does not 

serve the proceedings within that time, they lapse and there are no proceedings’ [paragraph 19]. 

 

HHJ Gore QC suggested two alternative courses of conduct, which the Claimant’s solicitor could have followed, in order to comply with 

CPR 7.5: 

1. The Claimant could have applied to lift the stay to effect service of the Claim Form.  

2. To protect the Claimant ‘both as to limitation and procedurally’, the Claimant could have effected service before applying for 

the stay. 

 

Accordingly, HHJ Gore QC found that the Claim Form had not been issued in line with CPR 7.5 and that the proceedings were unable to 

meet the strict requirements for retrospective extension of CPR 7.5, found within CPR 7.6(3).  
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The Court of Appeal Decision 

 

At the Court of Appeal, Lord Justice Coulson described the general effect of a Part 8 stay, as follows: 

 

‘… a stay operates to 'halt' or 'freeze' the proceedings. In general terms, no steps in the action, by either side, are 

required or permitted during the period of the stay. When the stay is lifted, or the stay expires, the position as between 

the parties should be the same as it was at the moment that the stay was imposed. The parties (and the court) pick 

up where they left off at the time of the imposition of the stay’ [paragraph 18]. 

 

It was Defendant counsel’s submission, however, that service of the claim form ‘stands alone’ from the scope of the stay. 

 

The judge disagreed with this argument for multiple reasons, as detailed below. 

 

Express Wording 

 

Firstly, the judge inspected the express wording of the Practice Direction and found that ‘the rules do not say that the service of the claim 

form stands outside – and is therefore unaffected by – a stay of proceedings …’ It was therefore Coulson LJ’s belief that ‘paragraph 16.3 

would have to be completely reworded’ to import the obligations on service of the Claim Form if that had been the desired intention. 

 

Service of Particulars vs. Service of the Claim Form 

 

The judge went on to identify a lack of distinction ‘between the service of the claim form on the one hand and any other procedural step, 

such as the service of the particulars of claim, on the other’. In this way, he saw no basis for distinguishing the Grant case from the 

established ruling of Edwards-Stuart J, in UK Highways. Thus, the halting effect of the stay was equally applicable to the present case: 

 

‘… there is nothing about r.7.5 which prevents a court-imposed stay from affecting the time limit for the service of the 

claim form in the usual way’ [paragraph 24]. 

 

Consistency of CPR Interpretation 

 

In justifying his interpretation that the Part 8 stay encompassed all time limits, including the period for service of the Claim Form, the judge 

conducted a ‘sense test’: 

 

‘Any other interpretation would make the stay effective for some things (such as service of the particulars of claim), 

but not for others (such as service of the claim form). That would introduce an unnecessary level of complexity into 

what should be a straightforward situation’. 

 

A hypothetical scenario, wherein the Claimant seeks a stay – then lifts the stay to serve the claim form – and then re-imposes the original 

stay was, in Coulson LJ’s view, ‘unnecessarily cumbersome’ when rules ‘should be straightforward’. 

 

Opportunistic Defendants? 

 

Furthermore, the Court of Appeal judge accused the Defendants of ‘opportunistic’ tactics, which he ‘would be reluctant to reward’. He 

saw the Claimant’s conduct as having no impact on the ‘proper progress of proceedings’, especially as liability had been admitted.  
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Accordingly, LJ Coulson, with LJ Haddon-Cave and LJ Hickinbottom, unanimously allowed the appeal against the decision of HHJ Gore 

QC and reinstated the decision of DDJ Davy. Strike out for non-service of the Claim Form was unsuccessful; the Claim Form had been 

served in time and there was no need to extend time for service of the Claim Form. 

 

Full text judgment can be accessed here. 

 

THE CURRENT POSITION 

 

As things stand, Claimants are now unlikely to face terminal sanctions, or indeed any sanctions at all for:  

 Failing to commence the PAP pre-issue, even if their solicitors had up to 3 years to do so; 

 Failing to serve the Claim Form during the period of the stay ; or 

 Failing to apply for a stay when the matter no longer proceeds under PAP. 

 

It is, however, still possible to strike-out claims in limited circumstances. The order granting the stay may be set aside, provided there are 

arguments that the order should not have been granted in the first place. Such instances include when:  

1) The claim is not satiable for the Low Value Personal Injury PAP i.e. a multi Defendant claim; 

2) The LVPI PAP has already been completed; and  

3) The Claimant fails to commence the PAP during the stay period. 

 

Applications to set aside these orders should be made as soon as possible. CPR 23.10 rules that applications to set aside or vary orders 

must be made within 7 days of service of the order.  However, Coulson LJ has now made it abundantly clear that a stay halts all time limits, 

so we question whether the time limit under CPR 23.10 is also halted?  

 

CONCLUSION 

 

The service rules are long established and provide some Defendants with some certainty that within the 3 year, 4 months a Claim Form, 

Particulars of Claim, medical report and a schedule of loss will be served.   

 

Practice Direction 8B has been used successfully to degrade this minimum standard of service and now provides a selection of Claimants 

(those whose claims are suitable for the Low Value Personal Injury PAP) with more time to prepare their cases.   

 

We question whether the authors of Practice Direction 8B ever foresaw that its contents would be interpreted in this way and interfere so 

dramatically with the provisions of CPR 7.5 and 7.6. 

 

The Disease and Illness PAP includes provisions to ensure compliance in cases where limitation is on the horizon. However, these do not 

interfere with the rules on service.   

 

We question whether Practice Direction 8B is really suited to disease claims at all – certainly NIHL claims, in which admission of liability 

during the 30 day stage 1 period of the portal is extremely unlikely, especially without disclosure of medical evidence.  

 

From our experience, which is of course limited to disease claims, the Practice Direction has been used only to secure further time to 

prepare cases where Claimant solicitors have failed to ready their claims for service by the usual deadline. Whilst we have previously been 

able to strike out many of these claims, Courts have now made it quite clear that such applications are unlikely to succeed.   

 

We may now see more Claimants using the procedure, perhaps even opting to pursue single Defendant’s only, simply to take advantage 

of the extra time to obtain medical evidence.    

 

The issue does extend the life of claims and will lead to insurers holding reserves for longer.  It is perhaps a relatively niche issue in disease 

market, but we suspect the issue will have a more significant impact on the RTA market, which will lead to increased insurance premiums 

– a negative result for consumers of insurance policies.   

 

 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2018/2212.html
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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