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Welcome 

 

Welcome to the 257
th
 edition of BC Disease News, the first edition in 2019. 

 

This week, we report that the UK Supreme Court is scheduled to hear an appeal 

of the Cape disclosure case, in February of this year.  

 

We also update our readers on the timetabling of the personal injury discount 

rate review, since the Civil Liability Bill received Royal Assent, in November of last 

year. 

 

Elsewhere, we examine the dearth of medical literature regarding the effects of 

ethnicity on incidence of non-freezing cold injury (NFCI). We do so in light of a 

recent claim, brought by an African soldier, against the Ministry of Defence 

(MoD). 

 

In this week’s feature article, we review the result of a trial on liability, involving 

NIHL: Pandya v Walkers Crisps Ltd & Anor (Leicester County Court, 2018). The 

judgment contains interpretation on aspects of NIHL diagnosis, such as repeat 

audiometry and averaging of audiograms. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Cape Disclosure – Ethnicity and NCFI – Civil Liability Act – Discount Rate Review – 

LASPO Review Delay – Roberts Jackson in £40 Million Debt – Metaldehyde Ban – 

Selfie Wrist – Multiple Audiograms and Reliability. 
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Supreme Court Grants Cape Disclosure Appeal 

 

Permission has been granted for the Supreme Court to hear an appeal on third-party 

disclosure, where there is conflict between principles of open justice and proper and 

efficient administration of justice.
 1
 

 

If the claimant is successful, this could provide an insight into the asbestos industry’s 

knowledge of the dangers of asbestos and its influence over evolving Government 

standards (the legislation first promulgated to protect individuals specifically from asbestos 

was the Asbestos Industry Regulations 1931). 

 

We reported on the latest Cape disclosure decision
2
 in edition 242 of BC Disease News 

(here). 

 

By way of application, under CPR 5.4C, the Asbestos Victims Support Groups Forum (AVSGF), 

a ‘non-party’, sought disclosure of court bundle documents in Cape Industries product 

liability proceedings that settled post-trial, but prior to judgment. 

 

 

 

At the High Court, Master McCloud made an Order granting disclosure. 

 

On appeal to the Court of Appeal, Hamblen LJ, Newey LJ and Sir Brian Leveson allowed the 

defendant’s appeal on the basis that Master McCloud had erred in identifying that the 

requested documents fell within the ‘narrow’ scope of CPR 5.4C(2) and therefore had no 

jurisdiction to sanction the Order for ‘non-party’ inspection: 

 

‘In the light of my conclusion on inherent jurisdiction it follows that the Master had no 

jurisdiction to allow inspection of a number of the categories of documents identified in the 

Order. The documents for which it is likely that there was jurisdiction are the witness 

statements (but not exhibits), expert reports and written submissions and skeleton 

arguments. It may also be that there is jurisdiction to allow inspection of a number of 

the documents relied on at trial, but not on the generalised basis set out in the Order’. 

[Paragraph 114] 

 

The Supreme Court hearing has been listed for 1 and a half days, beginning 18 February 

2019. 

 

Claimant Soldier Argues 

That Non-Freezing Cold 

Injuries Are More 

Common in Black 

Military Personnel 

 

An African soldier is advancing an 

occupational disease claim against the 

Ministry of Defence (MoD), valued at 

£150,000.
3
  

 

Incidentally, last month, the Defence and 

Security Accelerator (DASA) allotted £1 

million to fund 6 month trials and 

demonstrations of new wearable 

technology which are designed to reduce 

the risk of musculoskeletal injury (MSKI), 

environmental injury (heat and cold) and 

noise-induced hearing loss (NIHL).
4
 

 

The 36-year-old claimant, who served with 

the Adjutant General’s Corps, argues that 

he suffered a non-freezing cold injury (NFCI) 

as a result of the British Military’s failure to 

protect him from cold climate conditions.  

 

In edition 188 (here), our feature article on 

work in cold temperatures included 

information on military claims for NFCI, 

which typically result from bodily extremities 

enduring cold and wet conditions for a 

prolonged period of time.
5
 

 

The MoD maintains that negligence liability, 

in relation to the most recent claim, is 

contested. 

 

Mr Asiamah, who was born in Ghana, 

alleges that his cold-related injury 

developed during training exercises 

conducted in Leicester, UK, in March 2016. 

After attending 2 days of battlefield training 

within the space of 1 fortnight (a combined 

period of 18 hours), the claimant asserts 

that he began to suffer numbness and pain 

in his hands and feet. He was provisionally 

diagnosed with NFCI, after which he was 

recommended for downgrading and 

protection from the cold. 

 

https://www.bc-legal.co.uk/bcdn/637-242-cape-disclosure-order-set-aside-at-court-of-appeal-cape-intermediate-holdings-ltd-v-dring-asbestos-victims-support-group-2018-ewca-civ-1795
https://www.bc-legal.co.uk/images/pdf/188-BC-Disease-News-2017-06-09-Edition-188.pdf
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It is his pleaded case that his ethnicity made him more susceptible to the cold weather 

conditions faced in the course of his employment and that this predisposition was common 

knowledge to his employers and was therefore foreseeable. He cites Burgess and 

Macfarlane (2009), whose study concluded that: 

 

‘Young male African Americans in the British Army are at 30 times greater chance of 

developing peripheral cold injury and are more severely affected than their Caucasian 

counterparts following similar climatic exposure, using similar clothing and equipment’.
6
  

 

8 months post-onset of injury, Mr Asiamah left the Army, on albeit unrelated grounds. As a 

consequence of his condition, he avers that he is still at risk of aggravating his symptoms if 

he leaves his home in temperatures below 15°C. 

 

In respect of breach of duty, he argues that the MoD was negligent, as they did not warn 

him to bring gloves, winter socks and boots to the training exercises. However, military 

officials state that appropriate ‘clothing, equipment and training’ was supplied to the 

claimant and reject any assertion that a risk assessment should have been undertaken. 

 

What is more, the claimant argues that he was told to ‘carry on’ working after colleagues 

were first made aware of his cold injury symptoms. Under MoD protocol, NFCI sufferers must 

be evacuated immediately to receive the necessary medical attention.
7
 

 

 

 

Literature on Ethnicity and NFCI Vulnerability 

 

Ordinarily, exposure to wet cold of 10° C for 10 hours is a rough guideline threshold of 

exposure, but the threshold for NFCI is variable.
8
 

 

In several studies, the effect of ethnicity on NFCI incidence has been investigated. 

Nagarijan (2015)
9
 reached similar conclusions to the 2009 paper adduced by Mr Asiamah, 

while De Kruijf (2016) detected a small reduction in cold detection sensitivity in those with 

black skin.
10

 Moreover, DeGroot (2003) and Candler (1997) calculated that male African 

soldiers were 3.7 and 3.9 times more likely, respectively, to suffer ‘cold weather injury’.
11

 
12

 

These are less significant associations than the 2009 study and refer to freezing cold injury 

(FCI) in conjunction with NFCI, but are still statistically significant. Tek (1993), by contrast, did 

not consider that black skin pigmentation was an indicator of individual NFCI risk.
13

 

 

In a Ministry of Defence document, entitled Synopsis of Causation (2008), the medical 

practitioner authors validate the general expert consensus that ethnicity plays a role in the 

onset of NFCI, citing DeGroot (2003) and Candler (1997) as authority: 

 

 

 

However, an unclassified US Army Research Institute paper acknowledged this as far back 

as 1989: 

 

‘Blacks demonstrate greater cold sensitivity 

than Caucasians and, therefore, are at 

greater risk for peripheral vascular cold 

injury’.
14

 

 

In previous claims brought against the MoD, 

it has been submitted that the British military 

has had access to research, dating back 

to 1984, which states that black army 

personnel have ‘a 2.8 to sixfold increased 

likelihood of developing symptoms’ of NFCI. 

This discovery was in relation to black 

paratroopers who fought in the Falklands 

war.
15

 

 

The scientific reasoning underpinning 

increased vulnerability to cold is not 

definitively accepted among experts:
16

 

 Chung (2019), Daanen (2003) and 

Eglin (2013) have suggested that 

the physiological pathway for 

heightened susceptibility could be 

reduced cold-induced 

vasodilation (a cyclic oscillation in 

blood flow on cold exposure that 

commonly occurs in the 

extremities
17

) in African 

individuals.
18

 

 Similarly, Maley (2014) identified 

that Africans had a higher skin 

temperature threshold for both the 

initiation of vasoconstriction and 

vasodilatation, along with a lower 

skin blood flow and a slower rate 

of rewarming.
19

 This has been an 

established topic of research 

since the 1950’s.
20

 
21

 

 Whereas Kim et al. (2006) 

proposed that the biological 

mechanism could be due to 

genetic variation in sensory 

receptors which monitor heat and 

cold sensation; this may follow a 

pattern of ethnicity.
22

 

 Alternatively, Polydefkis et al. 

(2006) considered that African 

populations may reproduce 

sensory neurons at a slower rate, 

i.e. slower nerve regeneration.
23
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Parliament Passes 

Legislation on How to 

Set the Ogden Rate 

 

In edition 252 of BC Disease News (here), we 

reported that draft legislation, which sought 

to change the method for setting the 

personal injury discount (Ogden) rate in 

England and Wales, was close to 

completing its passage through the House 

of Commons. As anticipated, on 20 

November 2018, the Civil Liability Bill 

received Royal Assent, with no further 

amendments.
24

 

 

The Association of Business Insurers’ Director 

of General Insurance Policy, James Dalton, 

welcomed news of enactment, stating: 

 

‘The measures within the Civil Liability Act 

will deliver a more proportionate approach 

to whiplash claims and create a fairer 

system for claimants, insurance customers 

and taxpayers. The ABI has worked hard 

with politicians, civil servants and wider 

stakeholders to see these reforms through 

and it is great to end the year with Royal 

Assent. The clock is now ticking on the first 

review of the Discount Rate and we will 

keep the pressure on to have a new Rate 

set as quickly as possible, and to support 

the introduction of the new claims portal’.
25

 

 

The Civil Liability Act will be enforceable 

from April 2020.  

 

Alongside the Act, secondary legislation will 

attempt to increase the small claims limit for 

RTA claims, to £5,000, and all other 

personal injury claims, to £2,000. 

 

Countdown to New 

Personal Injury Discount 

Rate Begins 

 

As discussed in the preceding article, the 

Civil Liability Act received Royal Assent on 

20 November 2018. Pursuant to Part 2 of the 

Act,
26

 the current Lord Chancellor and 

Secretary of State for Justice, The Rt Hon 

David Gauke MP, has 90 days from this date to provide the first review of the rate of return, 

which currently stands at (-)0.75%.
27

 

 

 

 

Once the first review has been published, the Lord Chancellor then has 140 days to 

determine an altered rate. 

 

 

 

Hypothetically, if the time limit for both ‘review commencement’ and ‘rate determination’ 

are exhausted, the latest date for setting the rate is 7 August 2019. 

 

In a previous edition of BC Disease News (here), we discussed that the former Lord 

Chancellor, David Lidington MP, had expected the revised rate to lie somewhere between 

0% and 1%.  It is foreseeable that such a prediction might materialise, as assumptions on 

investment risk have changed. Where the current rate presumes that claimants invest their 

damages at ‘very low risk’, the latest piece of legislation is less cautious.  

 

 

https://www.bc-legal.co.uk/images/pdf/252-BC-Disease-News-2018-10-26-Edition-252.pdf
https://www.bc-legal.co.uk/bcdn/235-199-new-discount-rate-0-to-1-lidington-reveals
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This will please the insurance industry, which 

has warned the Government about the risk 

of over-compensating claimants since the 

rate was drastically reduced from 2.5%, in 

February 2017, by Elizabeth Truss MP. 

 

‘Compensators will ... be able to plan their 

reserves in a more realistic manner’.
28

 

 

On 6 December 2018, the Ministry of Justice 

(MoJ) issued a call for evidence, which 

closes on 30 January 2019.
29

 In his foreword 

to the public call, the Lord Chancellor 

described the task of setting a ‘fair’ and 

‘accurate’ rate as a ‘demanding and 

technical exercise’. Urging ‘everyone who 

can provide evidence to do so’, the 

Government anticipates industry responses 

which will offer ‘relevant data and 

information’ on: 

 Investments available to 

claimants; 

 Investments actually made by 

claimants; 

 Investment advice provided,  

 Taxation; 

 Inflation; 

 Investment management costs 

and ‘the extent to which claimants 

can properly reduce their 

exposure to [them]’; 

 Model investment portfolios; and  

 Other considerations, e.g. 

examples of investments made by 

investors ‘with a similar risk 

appetite’ to personal injury 

claimant investors.
30

 

 

Elsewhere, the Scottish Parliament’s 

Economy, Energy and Fair Work Committee 

has published a report in response to the 

Damages (Investment Returns and 

Periodical Payments) (Scotland) Bill. A 

spokesperson for the Scottish Government 

has declared that the draft law proposes a 

‘fairer, clearer and more credible’ 

approach for calculating the Scottish 

personal injury discount rate.
31

 The 

Committee report agreed, affirming that: 

 

‘The Committee welcomes the introduction 

of this legislation and are content it will in 

principle achieve fairness and 

transparency across a range of cases and 

for both sides’.
 32

 

In edition 254 (here), we reported that the 

States of Jersey would attempt to follow the 

Scottish Bill, by conferring power to the 

courts to impose a periodical payment 

order, as an appropriate alternative to a 

lump sum award, without the consent of 

parties. 

 

In the report, convener of the Holyrood 

Committee, Gordon Lindhurst, praised the 

flexibility of instalment-based 

compensation, but questioned ‘how ... [the 

Scottish Government] ... will promote the 

use of these periodical payment orders’. 

 

Furthermore, the report seeks additional 

information as to how the 30-year assumed 

investment period would be analysed and 

proposes that subsequent rate reviews 

should be undertaken by the Government 

Actuary every 5 years rather than every 3 

years. If accepted, this would mirror the 

process set out in the Civil Liability Act. 

 

LASPO Review Process 

Subjected to Further 

Delays 

 

Deputy Director of the Ministry of Justice 

(MoJ), Matthew Shelley, previously assured 

an all-party parliamentary group that the 

Legal Aid, Sentencing and Punishment of 

Offenders Act (LASPO) review would be 

completed by the end of 2018 (we 

reported this here). 

 

However, the department has since 

admitted that the review of the 

effectiveness of the 2013 reforms will be 

published ‘early in the New Year’.
33

  

 

Part 2 of the review is expected to address 

the following key areas: 

 

‘... the non-recoverability of success fees, 

the non-recoverability of after-the-event 

insurance premiums, DBAs, increased 

penalties for failing to beat part 36 offers, 

and the ban on referral fees’. 

 

Justification for the ongoing delay owes to 

‘the wide-ranging nature of the review and 

sheer number of stakeholders [more than 

100] that have submitted evidence’. 

 

Criticising the set-back as ‘simply 

unacceptable’ Shadow Lord Chancellor, 

Richard Burgon MP, has urged the 

Government to ‘ensure that this has not 

been two wasted years’. Initial plans would 

have seen the review published back in 

summer of last year. 

 

We will continue to provide updates as the 

process continues. 

 

Administrators Reveal 

£40 Million Debt Owed 

by Roberts Jackson 

 

In 2016, NatWest supplied Roberts Jackson 

with a £5 million revolving credit facility, 

which was deemed ‘adequate ... to service 

its debt requirements’. Two years prior, the 

claimant industrial disease firm recorded 

peak turnover of £11.6 million in its financial 

statement, with £15 million NorthEdge 

Capital investment signalling ambition to 

expand. 

 

However, it was presumed that a decline in 

the NIHL market, accompanied by low 

success rates and cashflow difficulties 

associated with funding a historically large 

volume of claims, led to its eventual 

collapse in October 2018. An almost 

instantaneous merger with AWH Legal 

followed. We reported on the Rise and Fall 

of Roberts Jackson in edition 249 of BC 

Disease News (here).  

 

On 27 November 2018, a statement of the 

joint administrators’ proposals was filed with 

Companies House.
34

  

 

This revealed that the final incident, which 

gave rise to administration, was a dispute 

with the firm’s after-the-event (ATE) 

insurance provider. Roberts Jackson was 

forced to settle ATE payments, due to 3
rd

 

parties under the terms of ATE policies, 

which had been restricted by the insurer. 

According to the Statement, ‘significant 

cash-flow issues’, in addition to the ATE 

insurer’s counter-claim, ‘took the directors’ 

https://www.bc-legal.co.uk/bcdn/731-254-new-discount-rates-proposed-in-draft-jersey-law
https://www.bc-legal.co.uk/bcdn/524-228-further-laspo-review-delay.html
https://www.bc-legal.co.uk/bcdn/694-249-the-rise-and-fall-of-roberts-jackson
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focus away from the management of the business’. Instructed insolvency practitioners judged that working capital was insufficient to meet 

liabilities. 

 

When the company ceased trading, it was disclosed that Roberts Jackson owed £4.25 million to NatWest, £22.5m to private equity investors 

and £13.8m to unsecured creditors.
 35

 

 

 

 

It is unlikely that the unsecured creditors, made up of £940,000 (trade and expense creditors), £6 million (medical fees) and £2.4 million 

(counsel and other legal advisers) will be paid, as the business possesses assets of just £3.4 million. 

 

 

 

 

 

Nonetheless, the administrators considered that the sale of Roberts Jackson to AWH Legal represented the best value for creditors and the 

best prospect for recouping a proportion of the debts owed. 

 

AWH has paid 500,000 in advance and has pledged to pay 10% of all profit costs and success fees from settled cases (WIP) transferred 

from Roberts Jackson, which have a book value of £14.8 million. 
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Government Bans 

‘Outside Use’ of 

Molluscicide Ingredient 

 

Last month, heeding advice from the UK 

Expert Committee on Pesticides (ECP) and 

the Health and Safety Executive (HSE), the 

Department for Environment, Food & Rural 

Affairs (Defra) announced that 

Metaldehyde-containing pesticides will be 

banned across Great Britain from Spring 

2020.
36

 The purpose of this is to alleviate the 

‘unacceptable’ risk to birds and mammals. 

In this article, however, we consider 

whether Metaldehyde exposure could 

have a negative effect on human health. 

 

It is important to note that the Government’s 

ban is a specific ban on ‘outside use’ of 

Metaldehyde; it is not a blanket ban. 

Metaldehyde-based pesticides may still be 

permitted for use on crops, for example, in 

glasshouses. 

 

What Is Metaldehyde? 

 

Metaldehyde-containing pesticides are 

used to attract and kill slugs and snails 

(molluscicide).
37

 They are commonly found 

in pellet form, to be used as bait.
38

 Other 

sources of Metaldehyde bait include 

liquids, granules, sprays and dusts.
39

 In the 

EU, Metaldehyde can constitute up to 50% 

of bait ingredients. Moreover, 

Metaldehyde-containing fuel (meta-fuel) 

has also been sold in the EU for lamps and 

stoves.
40

 

 

Sources of Metaldehyde Exposure and 

Human Health Risks 

 

Human ingestion of Metaldehyde pellets 

can be fatal. Indeed, there was a reported 

case of infant mortality after a child 

swallowed 3,000 mg of Metaldehyde.
41

 

 

When Metaldehyde is metabolised, it is 

converted into Acetaldehyde, which 

targets the central nervous system (CNS) 

and either excites or depresses motor 

function. Acetaldehyde can therefore be 

described as a neurotoxin. 

 

It is believed that most causes of death in cases of accidental ingestion result from over-

depression of respiratory and vasomotor systems.
42

 During the autopsy of a 2-year-old, who 

died after ingesting a single tablet of Metaldehyde bait, congestion in the lungs was 

observed, along with cellular changes in the liver and kidney.
43

 Irritation of the stomach 

and intestines, gastroenteritis and acidosis are also common health consequences.
44

  

 

These post-mortem observations are complimented by the University of Hertfordshire’s 

Pesticide Properties Database (PPD), which describes Metaldehyde as a kidney and liver 

toxicant. The PPD also states that the US Environmental Protection Agency (EPA) has 

evidence to suggest that the chemical is a possible human carcinogen.
45

 

 

Elsewhere, in 2013, the Guardian reported on the human health risk of exposure to 

Metaldehyde in drinking water. It was reported that the Environment Agency (EA) had 

detected the chemical in 1 out of 8 (81 of 647) rivers and reservoirs tested. Above average 

rainfall, creating runoff, appeared to be the likely cause.  

 

In November 2012, Metaldehyde levels at a water treatment intake on the River Stour, in 

Essex, were 100 times higher than EU regulations permit (0.1 micrograms per litre). 

Nevertheless, Pond Conservative Director, Jeremy Biggs, previously stated that a person 

would need to drink 1,000 litres daily to be affected.
46

  

 

Researchers have further suggested that runoff could result in human ingestion of 

Metaldehyde-contaminated fish and shellfish.
47

 

 

Although EA has never considered that Metaldehyde poses a risk to human health, the 

movement of Metaldehyde from land to water has undoubtedly influenced the ban: 

 

 

 

In addition, dermal exposure to Metaldehyde bait (other than pellets) can result in 

dermatitis and skin inflammation in humans.
48

 Further, eye exposure can cause 

conjunctivitis. 

 

Reprotoxic effects, seen in rats, have not been replicated in humans.
49

 

 

More information on individual cases of Metaldehyde exposure can be found on TOXNET 

(here). 

 

Is Ferric Phosphate A Safer Alternative? 

 

After the Metaldehyde ban is enforced, it is possible that Ferric Phosphate-containing 

pesticides will be used as a substitute pest-control mechanism for outdoor crops.  

 

According to the International Union of Pure and Applied Chemistry (IUPAC) profile on Ferric 

Phosphate (Iron Phosphate), human health may be at risk if the substance is inhaled, as iron 

is a local irritant to the lung and gastrointestinal tract. Ferric Phosphate is also a liver, 

cardiovascular, CNS and pancreatic toxicant.
50

 

 

 

https://toxnet.nlm.nih.gov/cgi-bin/sis/search/a?dbs+hsdb:@term+@DOCNO+1735
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US Doctor Warns of 

‘Selfie Wrist’ Condition 

 

Dr. Levi Harrison, a San Franciscan 

orthopaedic surgeon, believes that ‘selfie’ 

culture, a phenomenon of the modern 

digital-age, is impairing the 

musculoskeletal function of some social 

media users.
51

 

 

The Oxford Dictionary defines ‘selfie’, which 

was crowned ‘word of 2013’, as:  

 

‘A photograph that one has taken of 

oneself, typically with a smartphone or 

webcam and uploaded to a social media 

website’.
 52

 

 

Dr. Harrison claims to have seen increased 

numbers of patients exhibiting symptoms of 

nerve inflammation, or ‘median nerve 

neuritis’, as well as numbness, tingling and 

sharp pains, affecting hands, wrists and 

arms.  

 

It is his belief that this group of patients is 

suffering from ‘selfie wrist’, a form of carpal 

tunnel syndrome (CTS), caused by 

prolonged hyperflexion of the wrist inwards: 

 

‘Your elbow is not designed to be flexed for 

an hour at a time’. 

 

In September of last year, Kim Kardashian, 

the American television personality, was 

diagnosed with carpal tunnel syndrome. In 

this instance, she was not diagnosed with 

‘selfie wrist’, as her condition was (allegedly) 

the result of holding her mobile phone in 

one position for too long without moving. 

 

So, are ‘selfies’ a genuine public health risk? 

 

Rawhide, an American non-profit 

organisation, has previously denounced 

‘selfies’ as an example of ‘social media 

narcissism’.
 53

 In 2015, the Rawhide team 

concluded that ‘selfies’ could pose an 

environmental health risk. 

 

Research showed that 1,000 ‘selfies’ were 

uploaded to Instagram© every 10 

seconds. This equates to 6,000 every 

minute, 360,000 every hour and 8,640,000 

every day.  

 

Instagram© accounted for just 8% of 

shared images on social media platforms in 

2015. Across all platforms, 93 million ‘selfies’ 

were taken every day.  

 

Though these statistics are alarming, it is 

important to contextualise the issue. 

According to a Global Digital Report, 

produced by We Are Social and Hootsuite, 

social media users have grown by an 

average of 13% year-on-year. In January 

2018, there were 3.196 billion users 

worldwide.
54

 

 

It can be implied that, on average, each 

user takes no more than 1 ‘selfie’ per day. 

Although a millennial is expected to take 

25,700 ‘selfies’ in his or her lifetime (average 

life expectancy of 25,375 days)
55

, this 

would not constitute repetitive strain 

capable of causing injury. 

 

In spite of this, future incidence of so-called 

‘selfie wrist’ is much dependant on the 

changing psychology of social media 

users. Aside from rising levels of narcissism, 

in I Selfie Therefore I Am (2016), Elisa 

Godart, the French psychoanalyst and 

philosopher, discusses that ‘selfie’ culture is 

exacerbated by obsessive behaviours, 

body dysmorphia, depression and lapses 

of consciousness.
56

 

 

In an extreme case, Danny Bowman, a 

British teenager diagnosed with body 

dysmorphia, would lock himself in his 

bedroom and take up to 200 photos of 

himself per day.
57

 

 

As a result, one might predict that indicators 

of ‘selfie wrist’ will be observed in patients 

with mental health conditions triggered by 

social media use, such as addiction.  

 

On this basis, forecasting the long-term risk 

is going to be problematic, as clinicians 

recognise that estimating the potential 

effects of online social networking on 

mental health is difficult.
58

 

 

Ultimately, from a legal perspective, if ‘selfie 

wrist’ were to be accepted by medical 

bodies as a genuine condition with lasting 

effects, it could potentially be argued that 

CTS claimants, who bring claims in 

negligence against their employers, have 

contributed towards their occupational 

disease. 
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Feature: 

Second Audiograms Underscore Reliability: Pandya v Walkers Crisps Ltd & 

Anor (Leicester County Court, 2018) 

 

INTRODUCTION 

 

Since mid-November 2018, we have become aware of two judgments on negligence liability in NIHL claims.  

 

This week, our feature article examines the decision of Pandya v Walkers Crisps Ltd & Anor (Leicester County Court, 2018), in which limitation, 

breach, causation and NIHL diagnosis were contested.  

 

In next week’s feature article, we will provide detailed analysis on Fotherby v Quibell And Sons Limited & 2 Ors (Sheffield County Court, 

2018), the latest court ruling on running a de minimis NIHL defence. 

 

THE FACTS 

 

A 70-year-old claimant commenced proceedings in negligence against her former employers, claiming that she was exposed to 

substantial levels of noise over 30-year period of employment (1978-2008) as a packer (1978-1980), quality controller (1981-1998) and 

laboratory technician (1999-2008). She attributed this noise exposure to her alleged hearing impairment. 

 

After the case had been allocated to the fast track, DJ Reed granted an Order for the medical experts to give oral evidence. As a result, 

the entirety of the 1-day trial, which took place on 5 October 2018, concerned the parties’ expert medical evidence. Post-trial, counsel 

were directed to file written submissions and HHJ Hedley handed down judgment on 20 November 2018. 

 

LIMITATION 

 

The claimant first contacted her solicitors in 2015, 7 years after her employment with the defendants ended. The Claim Form was issued on 

19 April 2016. Therefore, the defendants argued that the claimant had exceeded the 3-year limitation period for bringing their personal 

injury claim, pursuant to s.11(4) of the Limitation Act 1980. 

 

 

 

Since the date of action accrued 5 years prior to issue, the claimant had to prove that her ‘date of knowledge’ was no earlier than 19 April 

2013. In the alternative, the claimant sought to argue that the Court should grant s.33 discretion to exclude the 3-year limitation period. 
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The claimant submitted that her ‘date of knowledge’ was ‘in around the middle of 2013 when she noticed tinnitus and a difficulty socially 

with hearing’. Whereas, the defendants contended that the claimant’s knowledge was obtained earlier. This was on the basis that the 

claimant acknowledged, in her oral evidence, that hearing protection was supplied in 1990 and that she often noticed symptoms of 

hearing loss. It was established that the defendants had made the claimant aware of the noise risk: 

 

‘... we were told if we wore the earplugs our ears wouldn’t get damaged’. 

 

HHJ Hedley considered, at paragraph 77 of his judgment, that the claimant’s ‘date of knowledge’ was 1990. From this date onwards, a 

‘reasonable person’, armed with the claimant’s knowledge, would have considered their hearing impairment to be ‘significant’ and 

attributed it to their occupational noise exposure. 

 

‘The corollary is obviously that if the ear plugs were not used, then their hearing might be damaged; ... the Claimant was then aware [in 

1990] that the noise could cause damage to her hearing ... the Claimant was aware of hearing problems for some 20 to 30 years before 

she made the claim ... she accepted that in 1990 she was able to say that the noise was causing problems with her hearing ... she could 

not hear her children at home and she would shout’. 

 

Turning to the discussion on the equitable application of s.33 discretion, the judge found that it ‘would not be equitable to allow the claim 

to proceed’, as there had been a ‘wholly unexplained delay’ between the claimant’s attendance of a hearing clinic, in 2013, the claimant 

obtaining an audiogram through solicitors, in November 2015, and the issuing of proceedings, in April 2016. 

 

The claim was therefore dismissed, on the grounds of limitation alone. Regardless, HHJ Hedley made a determination on issues relating to 

breach, causation and de minimis, in turn. 
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BREACH OF DUTY 

 

According to the claimant’s witness statement, as a packer, she worked at 1 of 3 packing lines, approximately 1 metre from a packing 

machine.  

 

As a quality controller, the claimant initially worked approximately 1 metre away from 4 packing machines grouped together and 2 metres 

away from other machines on the packing line. When the site changed, there were 5 packing lines, each with 24 machines, but the 

claimant remarked that the noise was similar to the original working premises. 

 

In her final post, as a laboratory assistant, the claimant estimated that ¾ of her shift was spent ‘in very close proximity’ to the packing 

machines. 

 

Adduced documents recorded noise surveys and noise assessments over a period of years at various locations overseen by the 

defendants: 

 

23 July 1987  

Noise levels were ‘mostly above the recommended level of 90 dB’. 

 

5 October 1987 

Noise levels of 4 packing lines were ‘over 90 dB(A)’ and 1 line between ‘89-90 dB(A)’. 

 

12 February 1988  

Noise levels were ‘either above the upper action level or ... just marginally below the value of 90 dB(A)’. 

 

28 May 1991  

Noise dose for an average 8 hour shift was between ‘87.1-91 dB(A)’, but ‘the wearing of suitable hearing protection ... would be particularly 

beneficial’. 

 

3 May 1994 and May 1996 

Noise levels were ‘at or below the 2
nd

 Action Level (90 dB)’. 

 

From 1990, when the claimant asserted that earplugs were first provided by the defendants, she admitted to wearing them at al l times; 

signage made it clear that hearing protection was compulsory and was enforced by management, but was not accompanied by specific 

health and safety training on excessive continuous noise exposure. It was alleged that ‘the earplugs had a tendency to fall out and also 

to make the Claimant’s ears sore’.  Witness evidence pertaining to another employee of the defendants, confessed that occupational 

health testing had been available since 1982, while health surveillance and hearing testing of employees had been introduced in 1990. 

 

In the single-joint engineering report, dated 3 November 2017, Mr MD Williams reasoned that:  

 

‘Based on the noise survey reports and date held by the expert relating to noise levels of machines similar to those described by the 

Claimant, her daily personal unprotected noise exposure frequently and regularly approached or exceeded 90bD(A)’.  

 

He added, on the subject of noise protection, that: 

 

‘If she had used good quality, correctly fitted hearing protection for 100% of the time in the noisy conditions, her daily noise exposure 

would have been less than 80dB(A)’. 

 

This would have provided the claimant with ‘more than adequate protection’. 

 

Mr Williams went on to perceive the effect of ‘variable’ exposure times, finding that daily noise exposure could not be calculated ‘with a 

high degree of accuracy’. It was advised that 70% utilisation could discount 1.5 dB(A) from the average noise dose. 

 

Specifically, it was concluded that the ‘unweighted estimate of the Claimant’s daily unprotected personal noise exposure was 89.7 dB(A) 

... from 1978 to 1980 (ie below the 90 dB(A) threshold), and then 85.7 dB(A) for all other employment from 1980 through to 2008’.  

 



 
  PAGE | 13 

 

 

In respect of lifetime noise exposure: 

 

‘The cumulative unprotected NIL for the Claimant’s employment was 100.9dB(A), whilst the attenuated exposure on the basis of the 

Defendants’ evidence was ‘no more’ than 98.6bD(A) ... based upon an accumulation of the two periods of employment.  

 

Mr Williams recalculated cumulative NIL to 97.5 dB(A), in response to subsequent Part 35 questions, submitted by the defendants. A further 

calculation, on the basis that ‘inefficient’ hearing protection could produce an attenuation range of between 0 dB and 10 dB, put lifetime 

NIL in excess of 100 dB(A), but this could not be trusted. 

 

In light of engineering evidence, the judge accepted that the claimant’s noise exposure was ‘substantial’. However, the detail as to the 

precise level of exposure, was ‘unclear’. HHJ Hedley emphasised the importance of the engineer’s ‘equivocal’ statement that there had 

been no breach: 

 

‘The figures in the revised table show that the noise exposure was less than the 90dB(A) recommended limit in the 1972 Code of Practice 

and from 1990 there was no breach of the Regulations. The evidence suggests that the Defendants took sufficient steps to discharge their 

statutory and recommended duties during the above quoted periods’. 

 

The judge considered that the use of ear plugs post-1990 would have ‘substantially’ attenuated exposure and even though fitting caused 

issues ‘from time to time’, this was not a ‘significant problem’. It was also noteworthy, in discharging the defendants’ duty of care, that ear 

defenders were available to the claimant. 

 

Although technically, noise exposure of ‘no less than’ 89.7 dB(A), from 1978 to 1980, could have been rounded up to 90 dB(A), the judge 

ruled that ‘mathematical “rounding up” ... does not discharge the burden of proof’. 

 

All arguments considered, HHJ Hedley observed that the defendants were not in breach, on the balance of probabilities. 

 

NIHL DIAGNOSIS AND CAUSATION 

 

Mr Iqbal was instructed on behalf of the claimant to provide expert medical evidence, while Mr Parker was instructed on behalf of the 

defendants. The experts were in disagreement over the diagnosis of NIHL.  

 

In reaching a decision as to whether the claimant’s hearing impairment was caused by noise exposure, it was necessary to determine 

which audiogram(s) was correct: 

 

 

 

Mr Iqbal based his report on 2 audiograms conducted at the Holiday Inn, Leicester, in 2015. 

 

‘It was not conducted in a noise-attenuated soundproof booth but was (according to Dr Iqbal’s oral evidence) conducted in circumstances 

where the ambient noise level was less than 35dB’. 
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In his report, Mr Iqbal observed a difference of 5 dB between hearing threshold levels (HTLs) at some frequencies tested. Moreover, there 

was no ‘air-bone gap’ (i.e. bone conduction matched air conduction), but there was observable high-frequency sensorineural hearing 

loss and bilateral bulging of 10 dB. NIHL was measured at 12 dB, on the basis of audiometric testing conducted. 

 

Mr Parker’s report was prepared following an audiogram and examination, which was undertaken on 12 March 2017.  

 

In his report, the claimant’s hearing loss appeared to show an improvement from the ‘Iqbal Audiogram’, despite medical expert consensus 

dictating that sensorineural hearing loss is ‘irreversible’. There was no high-frequency hearing impairment, nor was there identifiable high-

frequency audiometric notching or bulging. Failure to satisfy R1 and R3 of the Coles, Lutman & Buffin (CLB) Guidelines 2000 resulted in an 

audiogram which showed no evidence of NIHL. The defendants also argued that the engineer did not find lifetime NIL in excess of 100 

dB(A), meaning that there was no satisfaction of R2(a). 

 

Disapproving of Mr Iqbal’s diagnostic report, Mr Parker cited literature,
59

 which was the subject of our feature article in edition 88 of BC 

Disease News (here). Here, and in 2 other studies, Lie et al. noticed that features of diagnostic audiograms, e.g. notches, commonly occur 

in workers who are not exposed to noise.
60

 Thus, it is a genuine possibility that the CLB Guidelines may be over-diagnosing NIHL. 

 

In the joint-medical expert report, it was agreed that the claimant’s tinnitus was too small to be considered part of the claim. It was also 

agreed that some degree of the claimant’s hearing loss was age-related (Presbyacusis). However, Mr Parker explained that, although ‘it is 

accepted that the Court can derive a diagnosis of noise deafness from the Iqbal Audiogram’, the ‘Iqbal Audiogram’ was unreliable. 

 

Single Audiometry 

 

The experts were in disagreement, especially, over the effect of repeat audiometry on reliability. The claimant expert argued that the result 

of a single test is less reliable than the results of multiple tests, where the results of the second test repeat the results of the first. Whereas, the 

defendant expert argued that the check for repeatability was undertaken in a single test. Accordingly, a second audiogram is only 

required if the first result is borderline. 

 

Since BSA 2011 Recommended Procedure for Pure-Tone Audiometry was adopted, repeat testing is conducted in the same sitting to 

ensure consistent and reliable results-within 5 dB at each frequency and with the more sensitive threshold being taken as the true threshold. 

 

That being said, principle consultant at the Institute of Sound & Vibration Research (ISVR), Brian Lawton, stated, in 2015, that: 

 

‘For an individual test subject, a single audiogram is an unconfirmed determination of that individual’s state-of-hearing in both ears. Put 

more simply, a single audiogram is a guess’. 

 

Here, HHJ Hedley considered that Mr Parker was correct in declaring that single audiometry encompasses repeatability and thus, to 

conduct a second test under the same conditions has the effect of ‘underscoring’ reliability. 

 

Averaging Audiometry 

 

Having applied the concept of averaging to reach a positive diagnosis of NIHL, Mr Iqbal’s view was that ‘it is legitimate for two or more 

readings to be averaged’. 

 

In Note 3 of the CLB Guidelines, it is proposed that: 

 

‘If an average of two, several or many hearing threshold measurements at the relevant frequencies in a particular ear can validly be used, 

the “at least 10dB or greater” guideline may be reduced slightly, by up to about 3dB. In borderline cases, an average of all the audiograms 

available and acceptable for averaging should be used in assessing the evidence for or against the presence of a high-frequency hearing 

impairment, notch or bulge.’ 

 

However, identifying when averaging is an appropriate method is still an imperfect science. In edition 161 of BC Disease News (here), we 

reported that averaging of 2 significantly different audiograms (HTLs differed by 20 dB - more than the accepted margin of variability), in 

the case of Harbison v The Rover Company Limited,
61

 invariably produced a false diagnosis of NIHL. However, Mr Sharna, the claimant 

medical expert, was unchallenged in that instance and averaging was deemed to be a ‘recognised mainstream approach’. 

https://www.bc-legal.co.uk/images/pdf/BCDN88.pdf
https://www.bc-legal.co.uk/bc-disease-news/item/handling-multiple-audiograms-in-nihl-claims.html


 
  PAGE | 15 

 

 

 

Professor Lutman, historically, has been of the mind that averaging is acceptable when audiograms have been carried out at different 

times, as long as the audiograms are similar and are not ‘intrinsically different’. Conversely, Mr Jones and Mr Parker have adopted a more 

circumspect approach, on the basis that errors between tests tend to be largely systemic rather than random and the use of averaging 

lowers the burden of proof required for a diagnosis of NIHL.  

 

On this issue, HHJ Hedley preferred the opinion of the defendants’ medical expert. He explained: 

 

‘When one of the Audiograms is wrong, in my judgment it cannot be appropriate simply to average the readings’. 

 

Remarkably, the judge admitted that it had been difficult to assess the efficacy of any of the audiograms adduced in this case, as ‘neither 

of the experts who gave oral evidence actually carried out the tests’. 

 

At paragraph 67, the judge prepared a summary of the issues in the present case: 

 

‘I comment as follows:  

a) The Iqbal Audiogram was repeated, whereas the Parker Audiogram was not. However, I accept Mr Parker’s evidence that in a 

single audiogram repeatability is tested. However, in terms of reliability, the presence of a second test underscores the position.  

b) However, if in fact there was an issue about the reliability of the circumstances of the Iqbal tests, repeating the test on the same 

day in the same circumstances might not remove such concerns. It is not as though a further test had been undertaken on a 

different day in entirely different circumstances.  

c) I accept that the Iqbal test was undertaken in conditions where the ambient noise was less than 35dB and that in such 

circumstances a proper hearing test can be undertaken. However, that is not the same thing as undertaking a test in a sound-

attenuated booth or in “ideal” audiological conditions (which I find the Parker Audiogram was). In my judgment it is more likely 

that an accurate audiogram will be recorded in ideal conditions than in a hotel, even where the ambient noise is below the 

recommended threshold.  

d) There is no suggestion that the Parker Audiogram was not carried out correctly. It is inherently unlikely that a patient will record 

better hearing scores than her actual hearing would dictate, and certainly not across a number of frequencies. The lower 

frequency scores in the Parker test were in fact similar to those in the Iqbal test, suggesting that the Parker test itself was not faulty.  

e) I am accordingly drawn to the conclusion that the Parker test accurately set out the Claimant’s hearing in 2017. It follows that I 

find that the Iqbal test did not’.  

 

As such, HHJ Hedley found in favour of Mr Parker and the defendants, at paragraph 67: 

 

‘I therefore find, on the balance of probabilities, the Claimant does not have NIHL and the Claimant does not suffer from a hearing loss 

induced by noise from her employment with the Defendants’.  
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https://www.lawgazette.co.uk/practice/pi-firm-collapsed-owing-more-than-40m-after-row-with-insurers/5068522.article
https://www.gov.uk/government/news/restrictions-on-the-use-of-metaldehyde-to-protect-wildlife
http://sitem.herts.ac.uk/aeru/ppdb/en/Reports/446.htm
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Welcome 

 

Welcome to the 258
th
 edition of BC Disease News.  

 

In this issue, we provide case analysis on Young v Bennett and Anor [2018] EWHC 

3555 (QB). Here, the question for the judge was whether periodical payment 

orders (PPO) are compliant with s.2 of the Damages Act 1996, in the wake of the 

UK referendum on membership of the European Union. 

 

Elsewhere, we inform our readers that Jersey politicians have agreed a scheme 

of statutory mesothelioma compensation, which will modernise the jurisdiction in 

line with the UK and France. 

 

In this week’s feature article, we review the latest County Court judgment to 

consider de minimis in NIHL claims: Fotherby v Quibell And Sons Limited & 2 Ors 

(Sheffield County Court, 2018). 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Periodical Payment Orders and Brexit – Statutory Mesothelioma Compensation 

Scheme in Channel Islands – December 2018 Claims Portal MI - Asbestos in 

Hospitals – Metals, Solvents, Pesticides and Cardiovascular Disease – De Minimis 

Defence in NIHL Claims. 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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‘Security’ of PPO Payments Post-Brexit? Young v Bennett and Anor [2018] EWHC 

3555 (QB) 

 

In the recent case of Young v Bennett and Anor [2018] EWHC 3555 (QB), the High Court was required to determine whether the process of 

Britain leaving the European Union (‘Brexit’) could have the effect of rendering ‘periodical payments under a Periodical Payment Order (PPO) 

for personal injury, insecure to the point that the court cannot be satisfied that they are ‘reasonably secure’ under s.2 of the Damages Act 

1996’? 

 

 

 

Periodical Payment Orders (PPO) have sometimes been preferred in mesothelioma claims, as we have previously reported (here) in BC 

Disease News. 

 

In this instance, the claimant was severely injured in a road traffic accident (RTA) and his claim for damages had been settled.  

 

The 2
nd

 defendant was a ‘passported-in’ insurer. Specifically, it was a company ‘regulated in another European Economic Area (EEA) country 

[Gibraltar] that can offer certain products or services in the UK’, e.g. motor vehicle liability insurance. 

 

Pursuant to s.2(4)(b) of the 1996 Act, continuous payment of damages under a PPO is ‘reasonably secure’ if a paying insurer is protected 

by the Financial Services Compensation Scheme [the FCA (now the Prudential Regulation Authority) scheme, established under s.213 of the 

Financial Services and Markets Act 2000].  

 

What is more, under s.4 of the Damages Act 1996, a claimant’s right to recover 100% compensation, by way of periodical paymen ts, is 

protected by the Financial Services Compensation Scheme (FSCS). 

 

However, if and when ‘Brexit’ occurs, will ‘passported’ insurers be permitted to continue its participation in the FSCS, or retain the obligation 

of enhanced 100% compensation cover? 

 

In their joint submission, the parties were in agreement that PPOs would be ‘reasonably secure’, but the PPO in this case could not be 

validated without court approval. 

 

To assess the ‘degree of security’ of imposing post-‘Brexit’ PPOs on passported insurers, such as the 2
nd

 defendant, the claimant instructed 

Mr Richard Cropper B.Soc.Sci. (Hons.), MLIA, an Independent Financial Adviser. 

 

Mr Cropper advised that if there were to be a change in the rules or the applicable law, a lack of ‘reasonable security’ ‘would probably 

mean that the PPO payments would need to be capitalised’, though the terms of capitalisation would be ‘completely uncertain’. In the 

context of recent Governmental reform, Mr Cropper warned: 

 

‘... the removal of the passporting provisions is an additional risk that is highly relevant at the present time and given the progress of the Civil 

Liabilities Bill through the House of Commons ... The Claimant might be at risk that the value of the capitalised periodical payments (plus the 

periodical payments received to that date) might be less than the current value of a lump sum award of damages’. 

 

Master McCloud cited Irwin J, in Kotula v Eastern Power Networks & Ors [2010] EWHC 2194 QB, when assessing the necessary threshold of 

‘security’ to make a PPO: 

 

https://www.bc-legal.co.uk/bcdn/292-205-ppo-to-cover-cost-of-mesothelioma-treatment.html
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‘... the Act does not require a judge to be 

assured of complete security in respect of 

such payments. The proper approach must 

be “reasonable” security ... “reasonable” 

must mean “reasonable”. It also seems to 

me that when deciding what is reasonable 

security a judge must, in good sense, take 

some cognizance of the alternative to 

future periodical payments’. 

 

The High Court judge deliberated that PPOs 

carry an inherent risk, to which the claimant 

consents, which is only increased by the 

‘Brexit conundrum’. However, PPOs are 

‘reasonably secure’ at present, because 

they are ‘clearly covered by the FSCS 

scheme’. Further, it is unclear whether the 

applicability of the FSCS scheme would 

change in the event of ‘Brexit’. 

 

In respect of PPO alternatives, the judge 

considered the ‘availability of instruments’ 

to safeguard the ‘security’ of s.2 provisions, 

the effectiveness of capitalised payments 

(as proposed by Mr Cropper) and the 

readiness of MIB as a ‘backstop’ insurer ‘of 

last resort’ (only relevant to RTA 

compensation).  

 

At paragraph 23 of Master McCloud’s 

judgment, she found in favour of the 

parties, and of the status quo, concluding: 

 

‘... on the balance of probabilities ... the 

PPO is ‘reasonably secure’ for the purposes 

of the statutory requirement under s.2 of the 

Damages Act 1996 notwithstanding the 

potential effects – unknown at this stage – 

of ‘brexit’ on the security of insurance cover 

in respect of passported EEA insurers’. 

 

Full text judgment can be accessed here. 

 

 

 

 

 

 

 

Initiation of Statutory 

Mesothelioma 

Compensation 

Schemes in the 

Channel Islands  

 

Statutory compensation has been 

available to mesothelioma victims in the 

United Kingdom for more than a decade, 

as an alternative to bringing a civil claim. 

 

An award of diffuse mesothelioma payment 

(otherwise known as The 2008 Scheme) 

would result in a claimant, diagnosed at 60, 

receiving a single payment of £41,106, 

subject to the claim being brought within 12 

months of diagnosis.  

 

More recently, the Diffuse Mesothelioma 

Payment Scheme was introduced by s.1 of 

the Mesothelioma Act 2014, which 

extended eligibility to dependants of 

deceased mesothelioma victims, 

diagnosed with diffuse mesothelioma on or 

after 25 July 2012. The 2014 Scheme was 

established by The Diffuse Mesothelioma 

Payment Scheme Regulations 2014. 

 

In August 2018, a petition, calling for 

automatic compensation for mesothelioma 

victims in the States of Jersey, received 

more than 1,000 signatures.
 1

 As a result, 

Ministers in the States of Jersey were 

compelled to react and have since agreed 

legislation in line with the UK and other 

jurisdictions.
 2
 

 

In October, a draft statutory compensation 

scheme: Compensation for Mesothelioma 

Sufferers (here) was lodged by Deputy C.S. 

Alves of St. Helier. Amendments were 

subsequently tabled by the Minister for 

Social Security, in November (here). 

 

In the same month, the Council of Ministers 

unanimously approved the scheme (here), 

which is expected to accommodate an 

average of 5 mesothelioma diagnoses 

annually: 

 

‘The use of triennial Regulations will provide 

support for individuals over the next 3 years, 

while allowing time for a more detailed 

review of compensation for a range of 

industrial diseases, to be undertaken as 

part of the wider review of the Social 

Security Scheme. The detailed review will 

include an examination of the option to 

provide payments to individuals now living 

outside Jersey who were previously 

exposed to asbestos fibres while living in 

Jersey’. 

 

Concurrently, Deputy Matt Fallaize, 

President of the Education Committee and 

member of the Employment & Social 

Security Committee in the States of 

Guernsey, has pledged to instigate the 

adoption of a similar scheme in Guernsey 

‘as soon as possible’, preferably before the 

end of the current States term.
3
 

 

Updated Claims Portal 

MI 

 

The Claims Portal has recently released its 

latest management information (MI) for 

December of 2018.  

 

In December, 308 disease claims entered 

the Portal. Of these 308 claims, 177 left it at 

Stage 1. The majority of these, 133 were 

because of the time to reply expired. 44 

cases were denied or admitted with an 

allegation of contributory negligence. The 

following graph shows a 12 month rolling 

summary of the number of CNFs that left the 

Portal at Stage 1 in 2017-2018. A 12 month 

summary takes into consideration the total 

sum of CNFs for each month, adding them 

together and then subtracting the last 

month before adding the next month’s 

amount to get the overall number for the 

previous 12 months. This is why the numbers 

in the graph below do not constantly 

increase.   

 

 

 

 

 

 

https://www.dropbox.com/s/9voy495w7awzd99/Young%20v%20Acromas%20Insurance%20%5B2018%5D%20Master%20McCloud.pdf?dl=0
https://statesassembly.gov.je/assemblypropositions/2018/p.124-2018.pdf
https://statesassembly.gov.je/assemblypropositions/2018/p.124-2018amd.pdf
https://statesassembly.gov.je/AssemblyPropositions/2018/P.124-2018Com.pdf
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Ministry of Justice Portal: EL/Disease Statistics December 2018 – Rolling 12 Month Summary of CNFs Leaving Portal at Stage 1.  

 

 

 

The figures include CNFs that have not had a response at the end of Stage 1 – CNFs where liability has not been accepted and CNFs 

where liability has been accepted with contributory negligence. The figures do not include CNFs that were taken out of the process using 

the Exit function during Stage 1.  

 

4 claims left the Portal at Stage 2 for reasons other than settlement. 149 were exited from the Portal: amongst these, 14 were duplicate 

claims and 12 were because of an incomplete claim notification form. 79 claims left the Portal because the claim required further 

investigation.  

 

Every year since 2014/15, claims settled through the Portal have decreased in the month of December. Last month, 27 settlement packs 

were reached. Meanwhile, 2 court packs were completed for the court to adjudicate on quantum. Of the 27 claims settled through the 

Portal, the average amount of damages in December 2018 was £3,617, £371 less than the amount recorded in December 2017 (£3,988). 

In September of this year, when we last reviewed portal figures (here), the average general damages payment was £4,121, £361 less than 

October 2018 damages (£4,482), £37 less than November 2018 damages (£4,158) and £504 more than December 2018 damages. The 

table below shows the trend in the amount of damages secured from 2015-2018. 

 

Ministry of Justice Portal: EL/Disease Statistics December 2018 – Average General Damages on Settled Claims  

 

 

https://www.bc-legal.co.uk/images/pdf/253-BC-Disease-News-2018-11-02-Edition-253.pdf
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90% of NHS Trust 

Hospitals Harbour 

Asbestos  

 

In edition 246 of BC Disease News (here), we 

reported that the Health and Safety 

Executive (HSE) had set-up an investigation 

into the supply of asbestos containing 

products to schools and taken punitive 

measures against 2 suppliers. The risk of 

asbestos exposure in schools is genuine, 

especially in buildings constructed prior to 

1946, given dense population of both staff 

and children. 

 

For similar reasons, the risk of asbestos 

exposure in hospitals is also worth 

investigating. It is a ‘cruel irony’ that 

clinicians and patients may be at risk of ill 

health in an environment where the 

intention is to treat ill health. 

 

The BBC is the latest institution to launch an 

inquiry and in December 2018, the 

responses were published.
4
 

 

Every NHS Trust in Britain (243) was surveyed 

by Freedom of Information request. Out of 

the 211 Trusts that responded, 198 

admitted to running hospitals containing 

asbestos. This equates to roughly 9 in 10 

NHS hospitals. 

 

Between January 2013 and December 

2017, 352 asbestos-related disease claims 

were brought against NHS Trusts. During this 

5-year period, £6.8 million in damages was 

paid out, though claims with a total value 

of £16.4 million were defended. 

 

Despite the fact that asbestos is considered 

safe if left undisturbed, Jo Stevens MP, chair 

of the All Party Parliamentary Group for 

Occupational Health and Safety, would 

‘like to see long term plans and long term 

strategies in place for its removal from all 

buildings’. She has called for the 

Government to audit hospital buildings to 

identify the ‘extent’ of asbestos 

contamination and deal with ‘dangerous 

areas ... first as a priority’.  

 

In the future, we will be keeping tabs on a 

research project, due to be launched by 

Mesothelioma UK, which is expected to 

concentrate on the impact of asbestos 

exposure on hospital staff. 

 

New Research Disputes 

Theory on ‘Aerotoxic 

Syndrome’ 

Phenomenon 

 

In edition 191 of BC Disease News (here), we 

reviewed the validity of a study, which, 

according to the NHS, purported to show 

causation between exposure to polluted 

commercial aircraft cabin air and 

symptoms of so-called ‘Aerotoxic 

Syndrome’. These include drowsiness, loss 

of consciousness, headache, tremors, loss 

of memory or lapses of concentration and 

fatigue. 

 

Nevertheless, the condition has been 

disputed among medical and aviation 

industry experts. In previous editions, we 

provided frequent updates in regards to 

the inquest of former British Airways pilot, 

Richard Westgate, who believed that his ill-

health was the result of inhaling 

contaminated ‘bleed air’ from aircraft 

engines during ‘fume events’.  

 

In April 2017, the Coroner ruled that Mr 

Westgate’s ‘excruciating pain’, digestive 

problems, fatigue, headaches, loss of 

cognitive ability, clumsiness and inability to 

sense temperature had been the 

consequence of an unintended sleeping 

tablet (pentobarbital) overdose, as 

opposed to an industrial disease.
5
 

 

Since edition 201 (here), when we reported 

that the Aircraft Cabin Air Quality 

Conference had taken place, it is 

noticeable that the hysteria surrounding 

‘Aerotoxic Syndrome’ has tapered off. 

 

In November 2018, however, researchers at 

Manchester Metropolitan University’s 

Ecology and the Environment Research 

Centre revealed that components of low 

toxicity ‘bleed air’ are not converted into 

more harmful chemicals when they mix with 

engine lubricant vapours.
6
 Their findings 

have been published in the Chemosphere 

journal.
7
 

 

The study was funded and co-authored by 

Frank Cannon, an aviation lawyer, former 

pilot and former airline owner, who has 

experience of representing ex-pilots and 

ex-cabin crew in ‘Aerotoxic Syndrome’ 

litigation against airline employers. 

 

In earlier research, lead author, Dr David 

Megson, observed that aircraft oil does not 

contain a group of toxic 

organophosphates, called ortho-

substituted tricresylphosphates (ooo-TCPs). 

Organophosphates are considered to be 

the predominant source of ‘Aerotoxic 

Syndrome’.   

 

In the latest study, the Senior Lecturer in 

Chemistry and Environmental Forensics 

sought to investigate whether less harmful 

TCP isomers (TCP molecules with the same 

number of atoms, but in a different 

arrangement) could become ooo-TCPs by 

way of transisomerisation.  

 

It was hypothesised, pre-investigation, that 

transisomerisation could occur as ‘bleed 

air’ passes through the palladium catalytic 

systems of aircraft cabins. 

 

Having replicated in-flight conditions, by 

heating oil to 400°C in a laboratory 

catalytic converter, the team of 

researchers was able to identify that 

transisomerisation did not take place. 

 

Accordingly, Dr Megson acknowledged 

that: 

 

‘It was ... important for our study to establish 

that the oil does not appear to be the 

source of ooo-TCP and more focus should 

be placed on investigating other potential 

sources’. 

 

 

 

https://www.bc-legal.co.uk/bcdn/671-246-hse-investigates-school-supply-of-asbestos-containing-products
https://www.bc-legal.co.uk/bcdn/179-191-new-aerotoxicity-study-purports-to-show-causation.html
https://www.bc-legal.co.uk/bcdn/260-201-aircraft-cabin-air-quality-conference-2017.html
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Working with Metal and 

Pesticides May Trigger 

Cardiovascular Disease 

Onset 

 

Earlier this month, results of a US study, 

conducted by the University of Illinois at 

Chicago, have indicated that 

occupational exposure to pesticides and 

metals may be associated with increased 

incidence of cardiovascular disease.
8
 

Results have been published in the Heart 

journal.
9
 

 

According to lead author, Maria Argos, the 

majority of prior research into occupational 

exposures has sought to establish links with 

‘clinical risk factors of cardiovascular 

disease such as high blood pressure’. This 

latest study, however, was an attempt to 

evaluate whether there is a direct 

association with cardiovascular disease 

itself. 

 

7,404 test subjects were selected to take 

part in the study, of whom: 

 6.5% recalled and reported 

exposure to solvents; 

 8.5% recalled and reported 

encounters with potentially toxic 

metals; and  

 4.7% recalled and reported 

exposure to pesticides. 

 

It may be relevant, if ethnicity is a risk factor 

of cardiovascular disease, to take into 

consideration that the participants in this 

study were previously enrolled in the 

Hispanic Community Health Study/Study of 

Latinos. Ms. Argos was not aware of 

increased or decreased susceptibility 

among different racial, or ethnic groups.  

 

Analysis showed that 6.1% of test subjects 

had cardiovascular disease, most of which 

(4.3%) were coronary heart disease (CHD) 

cases. CHD sufferers have narrowed 

arteries, which reduces blood flow to the 

heart. Other forms of cardiovascular 

disease recorded were defined as atrial 

fibrillation (irregular, often fast heartbeat) 

(0.7%), cerebrovascular disease 

(conditions affecting blood flow in the 

brain) (1.0%) and heart failure (0.8%). 

 

‘Our study suggests that occupational 

exposures to metals or pesticides is 

associated with an elevated prevalence of 

coronary heart disease and atrial 

fibrillation’. 

 

Though the researchers found no 

association between workplace exposure 

to organic solvents and heart disease, 

individuals who were exposed to pesticides 

were 2.2 times more likely to develop 

coronary heart disease than non-exposed 

individuals.  

 

Moreover, the risk of atrial fibrillation in 

workers exposed to metals and pesticides 

was 4-fold and 6-fold, respectively. 

 

What is more, there was a 38% higher risk of 

cerebrovascular disease among pesticide-

exposed workers. 

 

Ms. Argos submitted that the 

biomechanical link between pesticides 

and metals and cardiovascular disease 

could be that exposure is the catalyst for 

inflammation. Another theory is that 

exposure is responsible for inflicting direct 

damage on the cardiovascular system. 

 

Other than the obvious limitation that the 

test subjects recalled episodes of 

occupational exposure and were prone to 

subjective bias, they were also not asked to 

distinguish between ‘occasional’ and 

‘habitual’ contact with exposure sources. 

The researchers were therefore unable to 

determine what level of exposure can 

cause cardiovascular disease. 
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Feature: 

More Success with De Minimis NIHL Defence: Fotherby v Quibell And Sons 

Limited & 2 Ors (Sheffield County Court, 2018) 

 

INTRODUCTION 

 

In last week’s feature article (here), we announced that this week’s feature would review the judgment of Fotherby v Quibell And Sons 

Limited & 2 Ors (Sheffield County Court, 2018). This is another post-Dryden
10

 noise-induced hearing loss (NIHL) case, to add to 

Harte
11

(reported here), Nicholls
12

 (reported here) and Wiseman
13

 (reported here), in which defendants have sought to argue that noise-

related hearing impairment up to 3 dB is de minimis non curat lex, i.e. does not constitute actionable damage. 

 

At the Supreme Court, in Dryden (reported here), Lady Black reasoned, unanimously, that a ‘change to the physiological make-up’ of a 

claimant could not be described as de minimis’, but distinguished pleural plaques as ‘nothing more than a marker of exposure to asbestos 

dust, being symptomless in themselves and not leading to or contributing to any condition which would produce symptoms, even if the 

sufferer were to be exposed to further asbestos dust’. 

 

It was cogitated, following the handing down of judgment, that workplace exposure to platinum salts, resulting in platinum salt sensitisation, 

was analogous to workplace exposure to noise, resulting in cochlear hair cell damage.  

 

However, in all of the post-Dryden County Court judgments to-date, defendants have had success in raising de minimis as a defence. 

Below, we examine the court ruling in Fotherby in the context of recent case law. 

 

THE FACTS  

 

The claimant sought damages for NIHL, allegedly developed during the course of employment as a labourer and bricklayer with 3 former-

defendant employers. 

 

The claimant commenced employment with the 1
st
 defendant, from 1970 to 1983; the 2

nd
 defendant, from 1981 to 1986; and the 3

rd
 

defendant, from 1990 to 1991. 

 

All 3 defendants disputed liability on limitation, breach of duty and causation. 

 

A 2-day trial was listed for 17-18 September 2018, before District Judge Josling, at Sheffield County Court. 

 

LIMITATION 

 

Proceedings were issued on 6 October 2015. It was originally asserted, in the claimant’s witness statement, that his ‘date of knowledge’ 

was October 2013, i.e. within the limitation period.  

 

However, the 1
st
 defendant contended that, given increased use of hearing protection in 1990, the claimant would have attributed his 

hearing impairment to noisy employment. On cross-examination, the claimant agreed with the defendant and further agreed that his latest 

‘date of knowledge’ would have been July 2011.  

 

As such, DJ Josling found that the claimant’s ‘date of knowledge’ was July 2011. The claim was therefore brought outside of the 3-year 

limitation period for personal injuries. 

 

However, the judge concluded that it would be appropriate to grant s.33 discretion to exclude the relevant limitation period, as there was 

‘limited prejudice’ to any defendant in allowing the claim to proceed. 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/762-257-second-audiograms-underscore-reliability-pandya-v-walkers-crisps-ltd-anor-leicester-county-court-2018
https://www.bc-legal.co.uk/bcdn/621-240-hearing-loss-onset-25-years-post-noise-exposure-harte-v-hawker-siddeley-dynamics-ltd-2-ors-wigan-county-court-2018
https://www.bc-legal.co.uk/bcdn/627-241-a-review-of-de-minimis-in-nihl-claims-post-dryden-nicholls-v-osram-ltd-anor-newcastle-county-court-2018
https://www.bc-legal.co.uk/bcdn/693-249-more-de-minimis-success-in-nihl-claims-wiseman-v-overhead-doors-gb-limited-2018.html
https://www.bc-legal.co.uk/bcdn/482-224-actionable-injury-in-platinum-salt-sensitisation-claim-dryden-and-others-appellants-v-johnson-matthey-plc-respondent-2018-uksc-18
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N.B. Interesting Comments on Potential Hypocrisy of Disputing Limitation and Arguing De Minimis Injury 

 

Evidently, contesting limitation requires the existence of a ‘significant’ injury [Limitation Act 1980, s.14(1)(a)], which the claimant has 

knowledge of. Even though the defendants’ position was not undermined, the judge highlighted the hypocrisy of raising a de minimis 

defence, which fundamentally relies on an injury being imperceptible, in conjunction with a limitation defence: 

 

‘It may be said that there is something [of] a contradiction in the Defendants’ stance that the NIHL is de minimis and the limitation argument, 

given that the latter requires the hearing loss (albeit not perhaps necessarily the noise induced element) to be significant’. 

 

 

 

The judge’s comments therefore emphasise the importance of ‘pleading in the alternative’ in a written defence, where all elements of 

negligence liability are disputed.  

 

BREACH 

 

Chris Dawson, the forensic engineer, was instructed to produce a single joint report, in which he presented daily personal noise exposure 

calculations. 

 

The alleged sources of noise exposure in the course of the claimant’s employment with the defendants were ‘cement mixers, disc cutters, 

jackhammers and Stihl saws’. 

 

However, the claimant’s assertions, in respect of time exposed to significant noise, were considerably shorter on cross-examination than in 

his witness statement. The judge explained that the claimant, despite ‘doing his best to recall matters to the best of his ability’, was ‘an 

example of how honesty and unreliability in a witness are not mutually inconsistent. It was difficult to place much weight on any assessment 

of time provided by the claimant’. 

 

On the balance of probabilities, the claimant had failed to discharge the burden upon him to prove a breach of duty by any of the 

defendants. 

 

Even though the claim had already failed by this point, the judge went on to analyse the medical evidence, in the event that his finding 

as to breach was wrong. 

 

DE MINIMIS HEARING LOSS 

 

The claimant instructed Showkat Mirza, Consultant in Otolaryngology at the Royal Hallamshire Hospital, to prepare a medical report. Mr 

Mirza’s report, dated 18 July 2014, concluded that the claimant has ‘suffered average NIHL of 3 dB over 1, 2 and 3 kHz together with some 

NIHL at 4 kHz’. A later, 2016 report, dealt with Part 35 questions. 

 

On the basis that the claimant expert’s initial findings were indicative of de minimis hearing impairment, Professor Mark Lutman, Emeritus 

Professor of Audiology at the Institute of Sound and Vibration Research, University of Southampton, was instructed on behalf of the 

defendants to provide his own desktop report. 

 

Subsequently, the views of both experts were compiled in a joint report, dated 7 May 2017. 
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Pre-trial, the claimant made an application, pursuant to CPR 35 PD 3.2(6), to rely on 2 letters from Dr. William Whitmer, co-author of the 

McShefferty Papers. This was accepted. 

 

 

 

At trial, the experts gave oral evidence, which was pivotal to DJ Josling’s decision.  

 

Issue 1: Did the claimant’s NIHL across 1, 2 and 3 kHz have any ‘noticeable’ impact on the claimant’s everyday hearing? 

 

It was agreed, between the experts, that the claimant’s NIHL was between 3-4 dB. As such, the first contention between the experts was 

whether this level of impairment was appreciable. If it was not, then the defendants submitted that the NIHL was de minimis. 

 

Contradictory statements, given in oral evidence, had the effect of weakening the claimant’s claim. 

 

Mr. Mirza made an admission that ‘2 dB NIHL or less’ across 1, 2 and 3 kHz was de minimis.  

 

However, this was irreconcilable with a conflicting observation that ‘2 dB NIHL or over’, across 1, 2 and 3 kHz could be considered 

‘significant’.  

 

In his judgment, DJ Josling highlighted the extent to which the quality of expert evidence delivery can be persuasive: 
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‘... it is perhaps indicative that Mr. Mirza had not approached his evidence in the same meticulous way that Professor Lutman did’. 

 

In addition, the claimant expert cited the Moore Paper: A review of the perceptual effects of hearing loss for frequencies above 3 kHz:   

 

‘The mean estimate of the NIHL at 1, 2 and 3 kHz is only 2.4 dB, which would usually be considered as of no importance’ [emphasis added]. 

 

Mr. Mirza argued, unconvincingly, that Professor Moore’s inclusion of the word ‘usually’, implies that low-level NIHL across 1, 2 and 3 kHz 

may not be de minimis if there is also NIHL at 4 kHz. 

 

Both experts also sought to use the McShefferty Papers to strengthen their arguments on hearing impairment across 1-3 kHz. In edition 233 

of BC Disease News (here), our feature article provided detailed analysis of the authors’ verdict on ‘just noticeable’ and ‘just meaningful’ 

difference of speech intelligibility in the presence of background noise (speech-to-noise ratio, or SNR). 

 

Professor Lutman criticised Mr Mirza’s preliminary contention that 3 dB NIHL was ‘significant’, as it lacked ‘scientific reasoning’: 

 

‘Presumably when Mr. Mirza wrote his primary report, he would not have had the opportunity to study [the McShefferty papers]…. Those 

papers are the first I am aware of that have actually asked people with hearing impairment how big a difference is required to be 

detectable. Previously, opinions were clinician-orientated and lacking any evidence base. Those papers suggest that a substantially larger 

incremental hearing loss is required to be noticed’. 

 

In the joint statement, Mr Mirza suggested that, although the Paper makes the presumption that 3 dB NIHL would cause problems hearing 

speech in background noise, the range of frequencies used to calculate NIHL were not comparable to the present case: 

 

‘The paper pertains to an average 3 dB hearing loss over 0.5, 1, 2 and 4 kHz and not 1, 2, 3 kHz’. 

 

To alleviate this problem, Professor Lutman advised, as follows: 

 

‘It is important not to confuse SNR with hearing loss measured on the audiogram. In order to apply the results of the study to audiograms, it 

is necessary to translate the just-noticeable difference in SNR into an increment or decrement of hearing threshold on the audiogram. For 

that purpose, many publications could be used but the paper by Smoorenburg ... is suitable. Figure 10 of that paper allows a SNR difference 

of 3 dB to be translated into an incremental hearing loss averaged over the frequencies 2 and 4 kHz of approximately 24 dB. That increment 

is equivalent to an increment on the 1-2-3 kHz average of approximately 15 dB (these values should be treated as broad estimates). At 

face value, the combination of these studies suggests that an incremental hearing loss of 15 dB is required to be noticeable, which is much 

larger than non-evidence-based opinions that have been offered in the past (including by me). In my opinion, the value of 15 dB is 

probably too large; however, the McShefferty et al. study has caused me to recalibrate my opinion upwards and now I generally give the 

opinion that an incremental hearing loss needs to be at least 4-5 dB (binaural 1-2-3 kHz average) to be noticeable. For these reasons, I 

have offered the opinion that the claimant’s estimated incremental hearing loss of 3 dB is too small to be noticeable’. 

 

The method of ‘translation’ (from SNR to incremental hearing loss), described by Professor Lutman (see the paragraph above), was unknown 

to the claimant medical expert.  

 

DJ Josling acknowledged Professor Lutman’s ‘thorough, incisive and compelling’ command of academic Papers and the ‘familiarity’ with 

which he applied the literature to the claimant’s individual case, which Mr. Mirza was ‘unable to match’. 

 

Further, the judge praised the defendant expert’s delivery of oral evidence, in the face of ‘rigorous cross-examination’: 

 

‘... it was the substance rather than the style of his evidence that resulted in my preferring it to that of Mr. Mirza’. 

 

Accordingly, the judge opined, at paragraph 54: 

 

‘... on the balance of probabilities the NIHL at 1, 2 and 3 kHz does not have any noticeable impact on the Claimant’s everyday hearing 

ability, and accordingly the Claimant’s NIHL at these frequencies is de minimis’.  

 

N.B. DJ Josling placed ‘limited weight’ on Dr. Whitmer’s letters, which were adduced by the claimant by way of late application. 

https://www.bc-legal.co.uk/bcdn/562-233-future-hearing-assistance-claims-the-mcshefferty-papers.html
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Issue 2: Did the claimant’s additional NIHL at 4 kHz have any ‘noticeable’ impact on the claimant’s everyday hearing? 

 

Turning to the second issue, the judge engaged in a debate over appreciable damage caused by additional noise-induced hearing 

impairment at 4 kHz. 

 

Again, the claimant medical expert’s opinion was dependent upon the Moore Paper: 

 

‘Professor Moore…states that the speech intelligibility index, a standard method for predicting speech intelligibility, calculated that 23% of 

the information of speech is carried by frequencies above 3 kHz. He concludes that mild or moderate noise induced hearing loss at 

frequencies above 3kHz would lead to increased difficulty in understanding speech in noise’. 

 

By contrast, Professor Lutman, having been one of the initial peer-reviewers of the Moore Paper, cited the Evans
14

 case (reported here), in 

which he explained his concerns, which led him to recommend the rejection of the Paper. One of these concerns was Professor Moore’s 

failure to mention work produced by Professor Dobie: 

 

 

https://www.bc-legal.co.uk/bcdn/397-216-de-minimis-and-the-lcb-guidelines-an-update.html
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During the trial, Professor Lutman used Table 2 of the Moore Paper to calculate, check and re-check the claimant’s speech intelligibility 

index (SII): 

 

 

 

N.B. SII varies from 0 to 1. A SII of 0 infers that no useable information is conveyed, where a SII of 1 infers that all important information is 

audible to the listener. Incrementally, a SII of 0.75 is high enough for good communication with a clear talker in the absence of 

reverberation; a SII of 0.5 would mean that the listener has some difficulty with comprehending speech; while a SII of 0.3 would suggest 

that the listener has considerable difficulty in understanding speech and makes frequent errors.  

 

Though Professor Lutman’s figures were unchallenged by Mr Mirza, the judge was able to find in favour of the defendants, on the second 

issue, as there was no difference between SII’s for AAHL and actual hearing loss. 

 

‘... the Claimant’s noise induced hearing loss, whether at 1-2-3 kHz or at 4 kHz, does not have any noticeable impact on the Claimant’s 

everyday hearing ability’. 

 

In summary, the claim failed on breach arguments and failed to prove that the alleged NIHL constituted actionable injury. Professor Lutman 

was the more persuasive expert, with superior knowledge and application of the relevant medical research. 

 

Fotherby is yet another example of defendants successfully arguing that low-level (2-4 dB) NIHL is de minimis, even when there is additional 

impairment at 4 kHz. 
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Welcome 

 

Welcome to the 259
th
 edition of BC Disease News.  

 

In this issue, we analyse a County Court NIHL judgment, which distinguished 

between claims brought against sea-based defendants, falling under the 

jurisdiction of the County Court and claims brought against sea-based 

defendants, falling under the jurisdiction of the Admiralty division of the High 

Court. 

 

Moreover, we outline the causes and symptoms of Q fever, a type of ‘Helmand 

fever’, in light of ongoing litigation between an ex-soldier and the Ministry of 

Defence (MoD). 

 

Elsewhere, we profile newly appointed members of the Industrial Injuries Advice 

Council (IIAC), which may provide an insight into the Council’s future work.  

 

In this week’s feature article, we present an amalgamation of the latest scientific 

literature, dealing with aspects of mesothelioma and cancer diagnosis, 

development and therapy.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Admiralty Disease Claim – Q Fever Military Claim – SDT Strike Off for Influencing 

Medical Expert – IIAC Appointments – AWH Legal Acquisitions – CTE Pathology in 

Footballers and Rugby Players – Mesothelioma and Cancer Detection, 

Development and Treatment 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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County Court Jurisdiction in Sea-Based Disease Claims: Meeks v BP Shipping 

and Fyffes (Unreported, 2018) 

 

When industrial disease claims are issued against multiple defendants in the County Court and some of the defendants are ship-owners, it 

is common practice for sea-based defendants to be treated as quasi land-based. Pursuant to CPR 19.2(2)(a), parties are ‘added’ to 

proceedings and the County Court has jurisdiction to determine matters in dispute in relation to all defendants.  

 

 

 

What happens when claimants commence County Court proceedings against sea-based defendants in the absence of land-based co-

defendants, however? 

 

The recent case of Meeks v BP Shipping and Fyffes (Unreported, 2018) draws attention an issue associated with claimant solicitors applying 

the Civil Procedure Rules routinely and, in this instance, erroneously.
1
  

 

Here, the claimant, who was employed as a ship carpenter between 1974 and 1979, alleged that he had developed noise-induced 

hearing loss (NIHL) in the course of employment with 2 shipping companies. Purported exposure to injurious noise levels occurred while out 

at sea. 

 

As such, the defendants contended that the claimant should have brought an Admiralty claim, in accordance with CPR 61.2(1)(a)(v), which 

refers to specific claims that fall under the jurisdiction of the Admiralty division of the High Court. 
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Section 20(2)(f) of the Supreme Court Act 1981 refers to claims for personal injury sustained as a result of a ship-owner’s negligence. 
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Despite the defendants’ pleadings that the present claim fell within the scope of s.20(2)(f), the claimant refused to discontinue the existing 

County Court action and start new proceedings in the Admiralty Court. 

 

Thus, the defendants made an application to strike-out the claim. 
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At the application hearing, the claimant opposed the application on 3 grounds. 

Firstly, that s.20(2)(f) did not apply to this case.  

 

In the alternative, that the defendants, in disputing the County Court’s jurisdiction, should 

have made an application, under CPR 11.1(a) or (b), within 14 days of filing an 

acknowledgement of service. 

 

 

 

Finally, that striking out the claim would be a draconian sanction, when the court has 

powers of case management, under CPR 3, which allow for a matter to be transferred to 

the appropriate court, e.g. the Admiralty Court.  

 

Taking each submission in turn, the judge found in favour of the defendants and struck out 

the claim. However, QOCS disapplication was unsuccessful, meaning that they were 

unable to recover their costs from the claimant. 

 

In respect of the claimant’s first submission, the judge found that the claim constituted 

personal injury arising out of the management of a ship and thus engaged s.20(2)(f) of the 

1981 Act. On the second issue, the judge 

considered that a Part 11 application was 

unnecessary, since the County Court had 

no jurisdiction to hear the claim. Further, in 

regards to the third submission, the County 

Court judge, having struck out the claim for 

lack of jurisdiction, should not have the 

power to make a secondary decision to 

transfer the case to the Admiralty Court.  

 

Although this is not a binding judgment, it is 

an illustration of strict interpretation of civil 

procedure which has caught out claimant 

solicitors and resulted in a claim being 

struck out rather than continued or 

transferred to the more appropriate court.  

 

Defendants should be wary of inattentive 

claimant solicitors commencing County 

Court proceedings on the assumption that 

the court can exercise its jurisdiction in all 

industrial disease cases. Plainly, the ruling in 

Meeks evinces that it cannot. 

 

British Soldier Brings Q 

Fever Claim Against the 

MoD  

 

In edition 257 of BC Disease News (here), we 

reported that an African soldier was seeking 

compensation for non-freezing cold-injury 

(NFCI), which developed in the course of 

employment with acting employer, the 

Ministry of Defence (MoD). This week, we 

report on another military negligence 

claim, as a British soldier contracts Q fever 

in Afghanistan.
2
  

 

Typically, farm animals, e.g. sheep, cattle 

and goats are the first source of Q fever 

infection, which is caused by Coxiella 

burnetii bacteria. It is common for animal-

to-human transmission to occur by 

inhalation of dust which has been in 

contact with contaminated host materials, 

such as: 

 Placenta and amniotic fluid; 

 Blood; 

 Urine; 

 Faeces; and 

 Hides, fur and wool.
3
 

 

https://www.bc-legal.co.uk/bcdn/755-257-claimant-soldier-argues-that-non-freezing-cold-injuries-are-more-common-in-black-military-personnel


 
  PAGE | 37 

 

 

Bacterial infection can also be spread by consumption of unpasteurised milk. 

 

Figure: Magnified Animal Cell Vacuole Infected with Coxiella Burnetti Bacteria 

 

 

Source: Wikimedia Commons (Edited by BC Legal) 

 

Farmers, veterinarians, stablehands and abattoir workers are employees carrying the 

greatest risk of infection.  

 

Mild forms of the disease may cause flu-like symptoms, but cases are ‘usually harmless’ and 

are often asymptomatic. In rarer cases (5% of infected patients), the infection may be 

chronic and develop into a more serious form of the disease, which can last for up to six 

months and may be recurrent.  

 

Chronic Q fever is more prevalent in those with existing heart valve problems, blood vessel 

abnormalities and immune deficiency. It can cause damage to vital organs, including the: 

 Heart; 

 Liver; 

 Brain; and  

 Lungs.
4
 

 

The most serious complication of chronic Q 

fever is bacterial endocarditis, which is 

when the inside lining of the heart 

chambers and heart valves become 

inflamed. If left untreated, this can be fatal. 

 

Wayne Bass, an ex-army Private, formerly of 

the 2
nd

 Battalion, Mercian Regiment, claims 

that he developed Q fever, a type of 

‘Helmand fever’, while serving in Helmand 

province, in 2011. His platoon was 

responsible for reconnaissance and 

protection from heavy Taliban presence: 

 

‘To avoid enemy fire I was constantly having 

to dive into ditches on the ground where 

farm animals had been, there were animals 

all over the place’.
 5
   

 

Mr Bass was given anti-malarial medication 

a fortnight prior to deployment in 

Afghanistan, which he took 50% of the time. 

Yet he was not briefed about malaria, or its 

effects, nor was he informed of the 

potential risk of Q fever. Malaria is another 

type of ‘Helmand fever’: 

 

‘The tablets were handed to us in a big pile 

and put we put them into our kit ready for 

kit checks.’ 

 

Following his tour of duty in Helmand, the 34 

year-old infantryman was repatriated to the 

UK. He then spent 24 hours in Cyprus, 

before flying back to his military base in 

Northern Ireland. Returning home in May 

2012, he fell ill and collapsed.
6
  

 

He was later diagnosed with Q fever and 

was administered emergency intravenous 

doxycycline antibiotics at the Queen 

Elizabeth hospital and MoD's Headley Court 

Rehabilitation Centre. However, this 

treatment was unsuccessful and due to 

deteriorating health, he was discharged 

from the army, in 2014. It was impossible to 

determine which side-effects were due to 

doxycycline and which were due to Q 

fever. Mr Bass subsequently developed 

chronic fatigue syndrome (CFS).  

 

He claims to suffer from breathlessness, 

aches and nerve pain, which inhibits his 

mobility and his capacity to work. He also 

claims that his condition has caused him to 

suffer anxiety, night terrors and depression 
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and exacerbated existing post-traumatic 

stress disorder (PTSD). 

 

Over the course of a 5-day trial, which 

began this Monday, the Central London 

County Court has considered the extent of 

the duty owed by the MoD to the claimant 

soldier, on assessment of any material 

breach. 

 

Counsel for the claimant has argued that 

the MoD was aware of Coxiella burnetii 

presence in southern Afghanistan. 

Therefore, Q fever was a ‘well-established’ 

known risk, which the MoD failed to identify 

and remove/minimise. Consequently, the 

MoD failed to protect the claimant from 

preventing serious illness. Theo Huckle QC 

told the court: 

 

‘In essence, the complaint that the 

complainant makes is that the MoD failed 

to address the relevant risks, concerned 

itself with its policy on anti-malarial 

protection, it did not properly address the 

risk of Helmand group fevers to the men, 

and having failed to address the risk, 

unsurprisingly failed to take any steps to 

deal with that risk’.
7
 

 

He went on to say that doxycycline tablets 

would have been a more appropriate 

course of medication to vaccinate soldiers 

against both ‘Helmand fevers’, i.e. malaria 

and Q fever. Simon Clarke, Associate 

Professor of Cellular Biology at Reading 

University, advised: 

 

‘Doxycycline is an anti-malarial. If given it 

could have protected against both malaria 

and Q fever. I am puzzled that the army did 

not give it as a prophylactic’. 

 

It is the claimant’s submission that ‘the 

Ministry of Defence adhered to national 

advice for travellers’, without considering 

how contact with ‘Helmand fevers’ might 

differ between tourists and soldiers. 

 

Despite counsel’s acknowledgement that 

the risk of infection was foreseeable, the 

MoD denies that any action could have 

been taken to avoid the claimant’s 

contraction of Q fever. In their defence, it is 

revealed that 200 military personnel per 

year tested positive for the condition 

between 2008 and 2011, of which only one 

third of cases were symptomatic. 

 

Adopting the recommendations of the Joint 

Committee on Vaccination and 

Immunisation, the defendant submitted 

that it would not have been reasonable to 

administer doxycycline, due to its side 

effects and its compromising impact on 

anti-malarial drugs taken by the troops. 

Australian Government-approved Q-Vax, a 

specific vaccine targeted at immunising 

against Q fever, is not licensed in the UK.
8
  

 

A Partner at the claimant firm, instructed on 

behalf of Mr Bass, stated: 

 

‘This is the first case in which the question will 

be asked whether the MoD had a duty to 

protect soldiers against this known risk of Q 

fever, which we say was a preventable risk, 

and what steps it ought to have taken to 

protect them. There are other similar cases 

being prepared’. 

 

In 2016, a Royal Marine was awarded 

compensation by the MoD in a landmark Q 

fever court case. A large proportion of the 

multi-million pound award was in respect of 

future care damages. Then, in 2017, a 

veteran soldier received a 5-figure 

settlement fee out of court. He recounted 

that his Q fever was initially treated with 

paracetamol.  

 

We await judgment in the present case, 

which is expected to be reserved until a 

later date. 

 

Solicitor Struck Off for 

Attempting to Unduly 

Influence a Medical 

Expert 

 

The Solicitors Disciplinary Tribunal (SDT) has 

struck off a ‘cavalier’ claimant solicitor for 

acting ‘unprofessionally’ during a medical 

examination with a doctor.
9
 

 

Mr Desai attended the consultation of his 

client, an 11-year old RTA victim, to act as 

a translator for the victim’s mother, who 

could not speak English. Instead, he 

answered questions addressed to the 

victim ‘without invitation’ and asked her a 

leading question about her headaches.  

 

In a subsequent medical report, produced 

by a jointly instructed consultant 

neurosurgeon, the ‘very unusual 

arrangement’ between the solicitor and the 

victim’s mother became apparent. 

 

Why was there no formal interpretation 

service presence?  

 

This irregularity was brought to the attention 

of the SRA. 

 

At the SDT hearing, it was concluded that 

the respondent solicitor’s conduct had 

been ‘extremely misguided’, ‘beyond 

passive’ and ‘highly inadvisable’.  

 

Although the expert physician had made 

no official complaint, the Tribunal deemed 

that the effect of the solicitor’s involvement 

was to cause him to ‘change tack’. Further, 

it was the solicitor’s intention to ‘improperly 

influence’ the medical evidence, 

potentially invalidating the consultation: 

 

‘The medical expert had been placed in a 

professionally uncomfortable position and 

the respondent’s client, a minor, risked 

having to undergo a second medical 

consultation in the event that the first one 

had been invalidated by the respondent’s 

actions’.  

 

Fundamentally, the solicitor was 

unsuccessful in attempting to distinguish his 

actions, which he described as ‘help’, from 

‘improper influence’. 

 

On account of multiple breaches of SRA 

Principles and having acted ‘dishonestly’, 

Mr Desai was struck off and ordered to pay 

£30,000 costs.
10
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Government Appoints 6 

New Members to the 

IIAC 

 

On 14 December 2018, it was announced 

that Sarah Newton, Minister for Disabled 

People, Health and Work, had appointed 6 

new members to the Industrial Injuries 

Advice Council (IIAC), on behalf of the 

Secretary of State for Work and Pensions.
11

  

 

The IIAC is an independent scientific body, 

sponsored by the Department for Work and 

Pensions, which publishes reports, such as: 

 Recommendations to update the 

list of prescribed diseases/jobs 

types which engage Industrial 

Injuries Disablement Benefit (IIDB) 

payments;  

 Draft proposals on legislative 

changes to the IIDB scheme to be 

presented in Parliament; and  

 Scrutiny of draft regulations on the 

administration of the IIDB scheme. 

 

Across several editions of BC Disease News, 

in 2018, we reported on the latest IIAC 

research to be published: 

 Position Paper 42 on occupational 

exposure to crystalline silica and 

its relation to connective tissue 

diseases (here). 

 Position Paper 41 on coal mining, 

silicosis and lung cancer (here). 

 Report on multiple cause IIDB 

claims (here). 

 Information Note on occupational 

urolithiasis (here). 

 Information Note on non-

melanoma skin cancer and 

occupational exposure to natural 

UV radiation (here). 

 

In addition to the Council Chair, the IIAC is 

appointed: 

 Independent members with 

specialist skills; 

 Employee representatives; and  

 Employer representatives. 

 

As of 1 November 2018, the following 

individuals have been appointed as 

independent members, each serving 5-

year terms: 

 

Professor Kim Burton 

 Musculoskeletal Occupational 

Health specialist. 

 Associate Professor of Clinical 

Biomechanics at the British School 

of Osteopathy, London. 

 Expert Adviser to the Government’s 

Joint Work and Health Unit since 

2015. 

 

Professor John Cherrie 

 Occupational Hygiene and 

Epidemiology specialist. 

 Professor of Human Health at Heriot 

Watt University. 

 Principal Scientist at the Institute for 

Occupational Medicine. 

 Former Research Director at the 

Institute for Occupational 

Medicine. 

 Author of Epidemiological studies 

which investigated hazards and 

risks from exposure to chemicals 

and dusts, particularly in relation 

to Occupational Cancer. 

 Member of the Health and Safety’s 

Workplace Health Expert 

Committee. 

 Former Member of the Advisory 

Committee on Pesticides. 

 Former Member of the Expert 

Panel on Air Quality Standards. 

 Former Adviser to the Institution of 

Occupational Safety and Health 

‘No Time To Lose’ Campaign on 

Occupational Cancer. 

 

Dr Valentina Gallo 

 Neurodegenerative Disease and 

Mental Health Disorder specialist. 

 Senior Lecturer in Epidemiology at 

the Centre for Primary Care and 

Public Health at Bart’s and the 

London School of Medicine, 

University of London. 

 Honorary Associate Professor at 

London School of Hygiene and 

Tropical Medicine. 

 Honorary Lecturer in Epidemiology 

at Imperial College London School 

of Public Health. 

 

Dr Max Henderson 

 Psychological Medicine specialist. 

 Consultant Liaison Psychiatrist at St 

James University Hospital, Leeds. 

 Co-founder and Academic 

Secretary of the Occupational 

Psychiatry Special Interest Group 

in the Royal College of 

Psychiatrists. 

 Former Appointee to the 

Parliamentary Liaison Committee 

of the Royal College of 

Psychiatrists. 

 Former Member of the 2017 

Review into Mental Health and 

Employment by Lord Dennis 

Stevenson and Paul Farmer. 

 Former Member of the Department 

for Work and Pensions and 

Department of Health 

Occupational Health Expert 

Group. 

 

Dr Samuel (Chris) Stenton 

 Locum Consultant Physician at the 

Royal Victoria Infirmary, Newcastle 

upon Tyne. 

 Honorary Clinical Senior Lecturer 

at the University of Newcastle upon 

Tyne. 

 Former Lecturer in Medicine at the 

University of Newcastle upon Tyne. 

 Former Senior Registrar (General 

and Occupational Medicine) at 

the University of Newcastle upon 

Tyne. 

 Former Lecturer in Medicine and 

Honorary Clinical Registrar at the 

University of Newcastle upon Tyne. 

 

What is more, a new employee 

representative has been appointed for a 3-

year term: 

 

Dr Ian Lawson 

 Hand Arm Vibration Syndrome 

specialist. 

 Retired Occupational Health 

Physician. 

 Former Chief Medical Officer and 

Rolls-Royce. 

 Former Honorary Lecturer at the 

Royal Society of Public Health. 

 Former President of the Society of 

Occupational Medicine. 

https://www.bc-legal.co.uk/bcdn/624-240-iiac-report-on-silica-and-connective-tissue-diseases
https://www.bc-legal.co.uk/bcdn/601-237-iiac-position-paper-on-coal-mining-silicosis-and-lung-cancer.html
https://www.bc-legal.co.uk/bcdn/584-235-iiac-paper-considers-effect-on-iidb-claims-when-other-causes-of-disease-arise.html
https://www.bc-legal.co.uk/bcdn/533-229-iiac-information-note-on-occupational-risk-of-urolithiasis.html
https://www.bc-legal.co.uk/bcdn/534-229-iiac-information-note-on-non-melanoma-skin-cancer-and-occupational-exposure-to-ultraviolet-radiation.html
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IIAC Chair, Dr Lesley Rushton, has stated 

that the new additions will ‘bring extensive 

expertise and experience in several 

important areas which will be of great value 

to the future work of the Council’. 

Emboldened text in the experts’ bullet 

pointed credentials (above) may provide 

an insight into the Council’s future 

objectives. 

 

Roberts Jackson Buyer 

Seeks Out Further 

Acquisitions 

 

Last week, it was revealed that over half of 

Roberts Jackson’s former employees have 

been made redundant.
12

  

 

In October 2018, 100 staff members were 

TUPE transferred to AWH Legal from the 

claimant disease firm, but now just 42 

remain. AWH Legal’s Managing Director, 

Abdul Hussain, explained: 

 

‘The underlying business is good but the 

amount of work wasn’t enough for 100 

people’. 

 

We discussed the impact of a declining 

NIHL market on Roberts Jackson in edition 

249 of BC Disease News (here). 

 

Having undertaken 18 months of research, 

Mr Hussain claims to have identified 150 

law firms that are ‘in trouble and will have 

disappeared in the next 18 months’, as a 

direct consequence of Governmental 

reforms, such as the Civil Liability Act.  

 

With the financial backing of an American 

private equity house, AWH Legal is looking 

to acquire more struggling businesses, 

offering upfront payment and a 

percentage of the recovery from cases 

acquired, as opposed to buying work-in-

progress (WIP) as part of a one-off, back-

end transaction. 

 

 

 

Three-Quarters of 

Football and Rugby 

Player Brains Exhibit 

Dementia Pathology 

 

In BC Disease News, we have been 

monitoring chronic traumatic 

encephalopathy (CTE) as an emerging 

‘industrial disease’. We first considered the 

condition in a feature article, in edition 203 

(here), when an ex-professional footballer 

was diagnosed with the condition post-

mortem, by Dr. Willie Stewart. This was 

closely followed by a second diagnosis, in 

another ex-professional footballer, which 

we reported in edition 243 (here). 

 

CTE is a type of dementia, also known as 

dementia pugilistica, which is associated 

with contact sports, such as boxing, 

American football, football and rugby. 

Some experts believe that a key risk factor 

for the degeneration of brain function is 

exposure to repetitive head injury, which 

need not be concussive. In football, it is 

believed that heading of footballs is the 

main source of cumulative exposure to 

head trauma. 

 

In January 2018, a study, entitled Football's 

Influence on Lifelong Health and Dementia 

Risk (FIELD), was selected by the Football 

Association’s (FA) expert panel on 

concussion, after an open tender process.  

 

The study was led by Dr. Stewart, at the 

University of Glasgow, who invited families 

of former players and ex-players 

themselves to donate their brains to the 

Glasgow Brain Injury Research Group to 

contribute towards FIELD. 

 

Every brain studied satisfied the criteria of 

having belonged to a rugby or football 

player who played for a sustained period of 

time and eventually suffered dementia.  

 

This week, results were revealed by Dr. 

Stewart at the Scottish Cognitive Outcomes 

from Brain Injury Consortium, as reported by 

the Daily Telegraph.
13

 Researchers found 

that football and rugby players were 6 

times more likely to develop CTE (75%) than 

the general population (12%).  

 

‘They have a range of pathologies but the 

one thing that is coming through that is 

striking in the group we have looked at, 

which actually mirrors what has been found 

in other places around the world, is that 

around three quarters of them have this CTE 

pathology in their brains, What we are 

talking is roughly about six times higher 

level CTE pathology in the brains of these 

former sportsmen than you would see in 

other dementias. One thing we do know is 

that the diagnosis in life is often refined or 

changed when you look at post-mortem’. 

 

Dr Stewart has, however, warned that CTE 

research is still at a ‘very early stage’. It is still 

not clear whether CTE pathology is 

diagnostic of dementia, or whether it is a 

mere indicator of exposure to brain injury. If 

it is the latter, you could analogise CTE 

pathology with pleural plaques as a marker 

of asbestos exposure. 

 

He is currently leading additional research, 

funded by the FA and the Professional 

Footballers’ Association (PFA), into the 

prevalence of dementia among former 

players. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/694-249-the-rise-and-fall-of-roberts-jackson
https://www.bc-legal.co.uk/images/pdf/203-BC-Disease-News-2017-10-13-Edition-203.pdf
https://www.bc-legal.co.uk/images/pdf/243-BC-Disease-News-2018-08-17-Edition-243.pdf
https://gbirg.inp.gla.ac.uk/
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Feature: 

Epidemiological Review of Recent Mesothelioma Developments 

 

INTRODUCTION 

 

In this feature article, we will provide a comprehensive update on innovation within mesothelioma epidemiology. Over the past few 

months, there has been a wide range of reports on studies which directly or indirectly apply to elements of mesothelioma development, 

detection and treatment.  

 

Of course, this growing field of scientific research is relevant to occupational mesothelioma claims, where claimants will seek special 

damages from past employers (and their EL insurers) for life-preserving future care available on the private healthcare system. If medical 

advancements one day lead to identifying a potential cure, mesothelioma may no longer be considered as a fatal disease.  

 

In recent years, there have been over 2,500 mesothelioma-related deaths annually and this trend is expected to continue until at least 

2020, which further emphasises the importance of ongoing therapeutic trials and improving prognosis. 

 

MESOTHELIOMA DETECTION 

 

‘Breath Biopsy’ to Identify Early-Onset Cancer 

 

This month, Cancer Research UK launched a 2-year clinical trial of the ‘Breath Biopsy’ device, which will detect volatile organic compounds 

(VOCs) exhaled by 1,500 oesophageal, stomach, prostate, kidney, bladder, liver and pancreatic cancer victims.
14

 The introduction of this 

study is significant, as scientists target early diagnosis. 

 

If the results of the clinical trial yield success, it is possible that a similar device will be produced to diagnose mesothelioma as a non-

invasive, painless alternative to mesothelioma biomarkers. Mesothelioma advancement has been shown to affect patient survival. 

 

Quicker Mesothelioma Blood Test 

 

In Japan, a more effective blood test has been devised, with a view to diagnosing mesothelioma at an early stage.
15

 

 

Currently, diagnosing mesothelioma can require a mixture of imaging scans, biopsies and blood tests.  

 

However, in a new, faster method, called ‘CTC-Chip’, scientists have been able to detect circulating tumour cells (CTC), which are released 

when mesothelioma cells ‘land’ in a new location. ‘CTC-Chip’ is coated with an antibody against podoplanin, which is a common 

glycoprotein in the blood of pleural mesothelioma sufferers. 

 

Common Mesothelioma Survival Factors Revealed 

 

Scientists at the Mount Sinai Medical Center, New York, have published an article in the Carcinogenesis journal, which outlines the most 

significant characteristics for mesothelioma survival.
16

 Information, relating to 16,000 mesothelioma patients, was taken from the National 

Cancer Institute database. Though men were more likely to develop mesothelioma, survival was better in patients who were:  

 Female; 

 Younger than 60; 

 Earning a higher income; 

 Not affected by existing health problems; 

 Diagnosed with an epithelial mesothelioma subtype; 

 In the early stages of cancer; and 

 Surgically operated on, or received medical treatment. 

 

Having profiled the best-surviving patient as a young, healthy, affluent woman, it was identified that oestrogen could have tumour 

suppressing qualities. For this reason, the researchers have suggested that hormonal therapy could be added to treatment plans of 

mesothelioma patients with poor prognosis.  
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Contrary to study findings, the longest living mesothelioma patient is male and has survived the condition for more than 20 years.   

 

MESOTHELIOMA METASTASIS   

 

Aggressive Mesothelioma Progression Shares Biological Similarities with Beneficial Growth and Repair Process 

 

When humans heal and grow, it is made possible by a process known as epithelial-mesenchymal transition (EMT). This causes epithelial 

cells, which are fixed to a specific spot, to change their properties and become mesenchymal cells, which can migrate from one spot to 

another. 

 

In a recent study, researchers at the Comprehensive Cancer Center (CCC) of MedUni Vienna and Vienna General Hospital recognised 

that aggressive malignant pleural mesothelioma cells share similar properties with mesenchymal cells.
17

 What is more, they were able to 

detect the biological signals [fibroblast growth factors (FGF2) and epidermal growth factors (EGF)] responsible for causing tumour cells to 

inherit the characteristics of mesenchymal cells. 

 

Lead author, Mir Ali Reza Hoda, suggested that: 

 

‘Blockading these signals could therefore offer new approaches for treating certain aggressive forms of mesothelioma’. 

 

Researchers Stop Malignant Cells from Growing and Spreading to Other Organs 

 

Elsewhere, a group of biomedical engineers, at the University of Minnesota, has exposed the mechanism by which malignant cells move 

towards blood vessels and nearby tissue, publishing their findings in the Nature Communications journal.
18

 Upon making this discovery, the 

researchers were able to develop an agent which stopped the cells from spreading (metastasising) to other areas of the body. 

 

Typically, mesothelioma metastasis is described as a ‘localised spread’. Pleural mesothelioma cells tend to travel from the chest cavity 

lining into the immediate lung and then the neighbouring lung, followed by the adrenal glands, the kidneys and the liver. Peritoneal 

mesothelioma tends to spread to the lungs, the heart, the liver, the kidneys, the brain and bones. 

 

Highlighting areas for future development, study author, Paolo Provenzano, stated his team would ‘like to find ways to suppress cancer cell 

movement while enhancing immune cell movement to fight the cancer’. 

 

Pleural Lining Thickness Used to Stage Mesothelioma Patients 

 

Japanese researchers have invented a new method of staging mesothelioma.
19

 Staging can assist clinicians with future treatment planning 

and assessment of treatment success. 

 

In 104 pleural mesothelioma patients, who all received chemotherapy prior to surgery, CT scanning was used to measure pleural lining 

thickness in three places: 

1. The upper chest. 

2. The mid-chest. 

3. The lower chest. 

 

The researchers then produced two categorised values, on the basis of these thickness measurements: 

1. ‘Max’ – the thickest measurement. 

2. ‘Sum’ – the total of all three thickness measurements. 

 

Both ‘max’ and ‘sum’ figures were associated with overall mesothelioma survival and recurrence-free survival. It was concluded that the 

‘sum’ of pleural thickness values could be used to stage patients, as surgeons have to peel-back the pleural lining when they surgically 

operate. 
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MESOTHELIOMA TREATMENTS  

 

Avelumab as a 2
nd

 Line Treatment 

 

In the growing field of immunotherapy research, we have regularly reported on clinical trials involving pembrolizumab, nivolumab, and 

ipilimumab.  

 

Indeed, in edition 244 (here), we reported on the survival benefits of prescribing nivolumab in combination with ipilimumab. In the MAPS2 

study, disease control rate was increased by 10% compared with patients who received nivolumab in isolation. 

 

Avelumab (trade name Bavencio), is another available drug and it has been approved by the FDA to treat non-small cell lung cancer, 

stomach cancer and skin cancer.
20

  

 

In the recent Phase I JAVELIN Solid Tumour Trial, conducted by the National Cancer Institute, 53 mesothelioma patients were monitored, all 

of whom had previously been treated with platinum and pemetrexed-based therapy.
21

 The report remarked that: 

 

‘Avelumab showed durable antitumor activity and disease control with an acceptable safety profile in a heavily pretreated cohort of 

patients with mesothelioma’.  

 

43% of patients were still alive post-treatment and Avelumab has been recommended as a 2
nd

 line option for those who do not respond 

to chemotherapy. 

  

Most Advantageous Treatment Order? 

 

A group of healthcare professionals has identified that malignant mesothelioma is most effectively treated with surgery and chemotherapy. 

They have embarked on a new Phase II clinical trial, called EORTC 1205, which will follow early-stage pleural mesothelioma patients in 

Belgium, the Netherlands, Egypt and France, to assess whether chemotherapy should be administered before or after the completion of 

pleurectomy decortication, or extra pleural pneumonectomy surgery.
22

  

 

Recent studies on this issue have found no definitive advantage either way.
 23

  

 

Chemotherapy prior to surgery has the benefit of shrinking a tumour, which theoretically increases the success of removing malignant 

material. This is the approach favoured in Europe. By contrast, chemotherapy post-surgery is can destroy any residual malignant tissue 

which is hidden from view, or is unresectable. In the US, this is the favoured approach. 

 

The researchers consider that the conclusions on progression free survival (PFS), overall survival (OS), treatment-failure-free survival (TFFS), 

operative morbidity and mortality, toxicity and safety, drawn from EORTC 1205, will highlight the ‘most advantageous mesothelioma 

treatment’ order.  

 

Post-Surgery Immunotherapy Spray as a Viable Alternative to Chemotherapy? 

 

As a means to prevent cancerous tumour recurrence, or metastasis, scientists at UCLA have designed a biodegradable gel spray, 

containing immunotherapy-loaded calcium carbonate, for use after surgery.
24

  

 

In mice with advanced melanoma, impressive survival results were observed. Tumour regrowth did not occur in the original site, nor in 

others. The spray also helped with wound healing. 

 

It has been suggested that the spray could offer a genuine alternative to post-surgical chemotherapy. 

 

Trial Underway for Chemotherapy Plus Vaccine Combination Therapy  

 

Researchers at Cardiff University have published an article, in the OcoImmunology journal, which discussed the enhanced response of a 

novel cancer vaccine, ‘TroVax’, when taken in combination with chemotherapy.
25

 

 

https://www.bc-legal.co.uk/bcdn/651-244-reducing-standard-dosage-of-immunotherapy-drug-has-no-effect-on-lung-cancer-patients.html#_edn4


 
  PAGE | 44 

 

 

‘TroVax’ has already showed promise with renal, colorectal and prostate cancers. It is modified to target human protein 5T4, which are 

produced by malignant mesothelioma cells. 

 

In the course of the Phase II trial, 27 patients received one injection of ‘TroVax’ two weeks prior to chemotherapy (permetrexed and 

cisplatin) beginning. Subsequent injections (up to 8) continued in regular intervals over a 6 month period.
26

  

 

Tumours in 70% of patients stopped growing temporarily. The median length of time before re-growth was 7 months. What is more, 17% of 

patients’ mesothelioma tumours shrunk, with the addition of ‘TroVax’. As a result of beneficial responses to the combination therapy, lead 

researcher, Jason Lester stated:  

 

‘In this phase II trial, TroVax with pemetrexed-cisplatin chemotherapy showed robust immune activity, acceptable safety and tolerability 

to warrant further investigation in a phase III setting’. 

 

Virotherapy Can Be Improved with Immune-Stimulating Strategy 

 

Virotherapy uses a modified virus to target cancer cells. However, an issue with modified viruses is that they can block the body’s natural 

immune response to malignant mesothelioma, which is to release white blood cells called T lymphocytes (CTLs). 

 

To combat this issue, University of Hong Kong researchers have published a research paper, which suggests that virotherapy techniques 

should be combined with an immune-stimulating strategy, as it ‘results in the induction of potent antitumor CTLs that not only eradicate 

established mesothelioma but also prevent the second tumor challenge’.
27

 

 

In theory, therefore, this new strategy would better prepare the body for relapse after fighting the first wave of mesothelioma and reduce 

the risk of tumours re-forming.  

 

In fact, the approach already exists. In the Biomedicine journal, biologists in Minnesota showcased the benefits of viroimmunotherapy, 

where Keytruda was used to stimulate the immune system and saw evidence of improved survival. 

 

Peritoneal Mesothelioma Patients Receive New T-Cell Therapy 

 

The National Cancer Institute is funding development of a new treatment method, called CAR T-cell therapy, which could be rolled out 

for mesothelioma and lung cancer patients.
28

 This therapy is already revolutionising the treatment of blood and bone marrow cancers.  

 

Participants, invited to take part in the study, will have peritoneal mesothelioma and a life expectancy of more than 3 months. 

 

T-cells are a type of white blood cell which cause the immune system to attack cancer cells. CAR T-cell therapy involves: 

1. Extracting patient T-cells. 

2. Fine-tuning instructions to attack asbestos-related tumours. 

3. Returning CAR-cells to the local site where the tumour resides.
29

 

 

In the first project, undertaken by the University of Pennsylvania, CAR T-cells will be programmed to attack mesothelin protein (trial 1), 

located on most mesothelioma tumours, as well as the fibroblast activation protein, which is part of the tumour support system (trial 2). 

 

In a related project, University of Pennsylvania researchers will seek to combine CAR T-cell therapy with other types of therapy. 

 

The study is scheduled to continue until the end of 2020. 

 

Permetrexed Nanoparticles Target Pleural Mesothelioma in New Study 

 

What happens when you load gold nanoparticles with permetrexed chemotherapy? 

 

In a recent study of malignant pleural mesothelioma patients (MPM), researchers sought to use the unique elemental qualities of gold 

nanoparticles (GNP) to target tumorous cells. Such qualities include: 

 Specific targeting of malignant cells, with increased intracellular drug accumulation 

 Reduced systemic toxicity, and,  
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 In the case of MPM, direct treatment administration into the pleural space.
30

 

 

Results showed that using gold nanoparticles as a drug delivery system yielded improved uptake of permetrexed: 

 

‘The innovative use of specifically targeted GNPs opens the perspective of local intrapleural administration to avoid normal cell toxicity 

and enhance chemotherapy efficacy’. 

 

Apatinib as a 3
rd

 Line Mesothelioma Treatment 

 

Despite the fact that there is currently no approved 2
nd

 line therapy for pleural mesothelioma, Chinese researchers have been developing 

a drug, called Apatinib, which could be used as a 3
rd

 line treatment.
31

  

 

The drug is being administered to a 58-year-old patient with advanced epithelioid mesothelioma, who received a chemotherapy 

combination of pemetrexed (trade name Alimta) and cisplatin (1
st
 line) and a different combination of gemcitabine (trade name Gemzar) 

and cisplatin (2
nd

 line), both without success.  

 

Even though the chemotherapy combination treatments were ineffective, Apatinib achieved a 5-month progression-free survival. As such, 

the research team explained, in the Medicine journal: 

 

‘Apatinib may be a potential therapeutic drug for malignant pleural mesothelioma, particularly as a third-line treatment in cases resistant 

to chemotherapeutic options’. 

 

Surgery Should Not Be the Default Option for Pericardial Mesothelioma Victims 

 

Surgery is the most common treatment method for pericardial mesothelioma, which is the rarest form of asbestos-induced mesothelioma. 

Having investigated 103 cases, however, doctors at the University of Texas arrived at the conclusion that chemotherapy may be a better 

option.
32

 Writing in the Clinical Lung Cancer journal, the authors noted: 

 

‘Surgery did not provide a statistically significant survival benefit ... A survival benefit was noted in those who received chemotherapy ... 

specifically chemotherapy with a platinum agent with or without pemetrexed’. 

 

Palliative Care Makes No Difference to Health-Related Quality of Life in Mesothelioma Patients 

 

A study, involving 174 malignant mesothelioma patients in the UK and Australia, has found that those who were not referred for palliative 

care in the early stages of treatment had similar levels of depression and anxiety to patients who were, i.e. there was no noticeable benefit 

until the later stages of the disease.
33

 As such, the study authors concluded: 

 

‘There is no role for routine referral to specialist palliative care (SPC) soon after diagnosis of malignant pleural mesothelioma for patients 

who are cared for in centres with good access to SPC when required’. 

 

OTHER CANCER TREATMENTS 

 

New Cancer Drug, MCY-M11 

 

The National Cancer Institute at the National Institute of Health has begun a Phase I trial of a new peritoneal mesothelioma and ovarian 

cancer drug, MCY-M11, in partnership with Washington University, St. Louis.
34

 

 

We previously reported, in edition 256 of BC Disease News (here) that there had been initial success in laboratory testing and clinicians 

are hoping to see replicated results in human testing.  

 

Even though clinical trials of MCY-M11 are still in their infancy, we will continue to follow-up on the progress of the drug with great interest. 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/752-256-chemotherapy-emerges-as-1st-line-mesothelioma-therapy-in-belgian-trial
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Changing Prescription Opioids Benefits Cancer Patients  

 

Opioids are often prescribed to cancer patients for pain relief, but debilitating side-effects of ineffective prescriptions is common, as no 

one person responds to opioids in the same way. However, An Italian study, involving 498 cancer patients, has observed the outcomes of 

switching opioids.
35

 Around 25% of the patients observed had cancer of the lungs or pleura, including pleural mesothelioma.  

 

Each patient was treated with either morphine, oxycodone, fentanyl or buprenorphine. Of the patients who switched to a different opioid, 

51.4% reported significantly improved pain reduction, while 43.5% reported better control of side-effects.  

 

The results of this Italian research may increase uptake of the practice, which has previously been limited because of the high burden of 

toxic reactions.  

 

Sugar Supplement Slows Rate of Tumour Growth  

 

Joint research, conducted by Cancer Research UK and Worldwide Cancer Research, has led researchers to believe that a sugar 

supplement, mannose, which naturally occurs in cranberries, may benefit cancer survival.
36

 

 

In the Nature journal, study authors reported that tumours in mice with cancer were reduced in size when mannose was taken as a 

supplement. Mannose also enhanced the success of chemotherapy (cisplatin and doxorubicin) and prolonged survival.  

 

Kevin Ryan, Professor at the Cancer Research UK Beatson Institute explained that mannose interferes with glucose and limits cancer cell 

absorption of sugar: 

 

‘Tumours need a lot of glucose to grow, so limiting the amount they can use should slow cancer progression’. 

 

Adding mannose to treatment plans could potentially benefit pleural and peritoneal mesothelioma patient survival. 

 

 



 
  PAGE | 47 

 

 

References 

 

1
 ‘Strike out application success in Admiralty personal injury claim commenced in the County Court’ (5 November 2019 Hill Dickinson) 

<https://www.hilldickinson.com/insights/articles/strike-out-application-success-admiralty-personal-injury-claim-commenced-county> 

accessed 21 January 2019.  

2
 ‘Former soldier who contracted Q fever in Afghanistan sues MoD’ (21 January 2019 The Guardian) <https://www.theguardian.com/uk-

news/2019/jan/21/soldier-contracted-q-fever-afghanistan-sues-ministry-defence-mod> accessed 21 January 2019.  

3
 ‘Q Fever’ (18 January 2018 NHS) <https://www.nhs.uk/conditions/q-fever/> accessed 21 January 2019.  

4
 ‘Q Fever’ (Health Line) <https://www.healthline.com/health/q-fever> accessed 21 January 2019.  

5
 Clive Coleman, ‘British soldier sues Army over Q fever chronic fatigue’ (21 January 2019 BBC) 

<https://www.bbc.co.uk/news/education-46919853> accessed 21 January 2019.  

6
 Sophie Law, ‘Former soldier who caught Q fever after taking cover in a ditch filled with goat faeces in Afghanistan sues MoD for 

failing to give him antibiotics’ (21 January 2019 The Daily Mail) <https://www.dailymail.co.uk/news/article-6614581/Former-soldier-

sues-MoD-failing-antibiotics-Q-fever.html> accessed 21 January 2019.  

7
 MOD 'Failed To Address' Q Fever Risk To Soldiers, Court Told’ (21 January 2019 Forces Network) <https://www.forces.net/news/former-

soldier-suing-army-after-contracting-q-fever> accessed 21 January 2019.  

8
 Dominic Nicholls, ‘Former soldier sues MoD after contracting Q fever from animal bacteria in Afghanistan’ (21 January 2019 The 

Telegraph) <https://www.telegraph.co.uk/news/2019/01/21/former-soldier-sues-mod-contracting-q-fever-animal-bacteria/> 

accessed 22 January 2019.  

9
 John Hyde, ‘Ban for 'cavalier' solicitor who sat in on client's medical’ (17 December 2018 Law Gazette) 

<https://www.lawgazette.co.uk/news/ban-for-cavalier-solicitor-who-sat-in-on-clients-medical/5068691.article> accessed 24 January 

2019. 

10
 Nick Hilborne, ‘Solicitor struck off after trying to influence medical expert’ (14 December 2018 Legal Futures) 

<https://www.legalfutures.co.uk/latest-news/solicitor-struck-off-after-trying-to-influence-medical-expert> accessed 24 January 2019.    

11
 ‘Appointments to the Industrial Injuries Advisory Council’ (14 December 2018 GOV.UK) 

<https://www.gov.uk/government/news/appointments-to-the-industrial-injuries-advisory-council> accessed 1 November 2019. 

12
 Neil Rose, ‘Exclusive: Acquisition vehicle eyes PI firm deal rush’ (18 January 2019 Legal Futures) 

<https://www.legalfutures.co.uk/latest-news/exclusive-acquisition-vehicle-eyes-pi-firm-acquisition-rush> accessed 23 January 2019.  

13
 Jeremy Wilson, ‘Study reveals former football and rugby players six times more likely to have degenerative brain disease, CTE’ (19 

January 2019 The Telegraph) <https://www.telegraph.co.uk/sport/2019/01/19/study-reveals-former-football-rugby-players-six-times-

likely/> accessed 22 January 2019.  

14
 Alex Strauss ‘New Study Could Lead to a Mesothelioma Breath Test’ (3 January 2019 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/mesothelioma-breath-test/> accessed 23 January 2019.  

15
 Alex Strauss, ‘Japanese Discovery Could Lead to New Mesothelioma Blood Test’ (1 December 2018 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/new-mesothelioma-blood-test/> accessed 24 January 2019.  

16
 Alex Strauss, ‘Who Survives Mesothelioma and Why?’ (19 January 2019 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/survives-mesothelioma/> accessed 23 January 2019.  

17
 Terri Oppenheimer, ‘Researchers Discover What Drives The Spread of the Most Type of Malignant Mesothelioma’ (24 December 

2018 Mesothelioma.net) <https://mesothelioma.net/mesothelioma-news/researchers-discover-what-drives-the-spread-of-the-most-

type-of-malignant-mesothelioma/> accessed 23 January 2019.  

18
 Terri Oppenheimer, ‘Cancer Discovery May Help Slow Mesothelioma Metastases’ (30 November 2018 Mesothelioma.net) 

<https://mesothelioma.net/mesothelioma-news/cancer-discovery-may-help-slow-mesothelioma-metastases/> accessed 23 January 

2019.  

19
 Alex Strauss, ‘Mesothelioma Staging May be Easier with New Approach’ (23 December 2018 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/mesothelioma-staging-new-approach/> accessed 24 January 2019.   

20
 Alex Strauss, ‘Avelumab May Offer a Second-Line Option for Recurrent Mesothelioma’ (8 January 2019 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/recurrent-mesothelioma-avelumab-treatment/> accessed 25 January 2019. 

21
 ‘Avelumab Safe, Active in Previously Treated, Unresectable Mesothelioma’ (Oncology Learning Network) 

<https://www.oncnet.com/news/avelumab-safe-active-previously-treated-unresectable-mesothelioma> accessed 25 January 2019.  

22
 ‘Study Seeks to Determine Most Advantageous Mesothelioma Treatment Order’ (17 January 2019 Mesothelioma.net) 

<https://mesothelioma.net/mesothelioma-news/study-seeks-to-determine-most-advantageous-mesothelioma-treatment-order/> 

accessed 23 January 2019.  

23
 Tim Povtak, ‘Debate Continues on When Best to Use Mesothelioma Chemotherapy’ (3 January 2019 Asbestos.com) 

<https://www.asbestos.com/news/2019/01/03/chemotherapy-mesothelioma-debate/> accessed 24 January 2019.   

https://www.hilldickinson.com/insights/articles/strike-out-application-success-admiralty-personal-injury-claim-commenced-county
file:///C:/Users/rjame/AppData/Local/Packages/Microsoft.MicrosoftEdge_8wekyb3d8bbwe/TempState/Downloads/%3chttps:/www.theguardian.com/uk-news/2019/jan/21/soldier-contracted-q-fever-afghanistan-sues-ministry-defence-mod
file:///C:/Users/rjame/AppData/Local/Packages/Microsoft.MicrosoftEdge_8wekyb3d8bbwe/TempState/Downloads/%3chttps:/www.theguardian.com/uk-news/2019/jan/21/soldier-contracted-q-fever-afghanistan-sues-ministry-defence-mod
https://www.nhs.uk/conditions/q-fever/
https://www.healthline.com/health/q-fever
https://www.bbc.co.uk/news/education-46919853
https://www.dailymail.co.uk/news/article-6614581/Former-soldier-sues-MoD-failing-antibiotics-Q-fever.html
https://www.dailymail.co.uk/news/article-6614581/Former-soldier-sues-MoD-failing-antibiotics-Q-fever.html
https://www.forces.net/news/former-soldier-suing-army-after-contracting-q-fever
https://www.forces.net/news/former-soldier-suing-army-after-contracting-q-fever
https://www.telegraph.co.uk/news/2019/01/21/former-soldier-sues-mod-contracting-q-fever-animal-bacteria/
https://www.lawgazette.co.uk/news/ban-for-cavalier-solicitor-who-sat-in-on-clients-medical/5068691.article
https://www.legalfutures.co.uk/latest-news/solicitor-struck-off-after-trying-to-influence-medical-expert
https://www.gov.uk/government/news/appointments-to-the-industrial-injuries-advisory-council
https://www.legalfutures.co.uk/latest-news/exclusive-acquisition-vehicle-eyes-pi-firm-acquisition-rush
https://www.telegraph.co.uk/sport/2019/01/19/study-reveals-former-football-rugby-players-six-times-likely/
https://www.telegraph.co.uk/sport/2019/01/19/study-reveals-former-football-rugby-players-six-times-likely/
https://survivingmesothelioma.com/mesothelioma-breath-test/
https://survivingmesothelioma.com/new-mesothelioma-blood-test/
https://survivingmesothelioma.com/survives-mesothelioma/
https://mesothelioma.net/mesothelioma-news/researchers-discover-what-drives-the-spread-of-the-most-type-of-malignant-mesothelioma/
https://mesothelioma.net/mesothelioma-news/researchers-discover-what-drives-the-spread-of-the-most-type-of-malignant-mesothelioma/
https://mesothelioma.net/mesothelioma-news/cancer-discovery-may-help-slow-mesothelioma-metastases/
https://survivingmesothelioma.com/mesothelioma-staging-new-approach/
https://survivingmesothelioma.com/recurrent-mesothelioma-avelumab-treatment/
https://www.oncnet.com/news/avelumab-safe-active-previously-treated-unresectable-mesothelioma
https://mesothelioma.net/mesothelioma-news/study-seeks-to-determine-most-advantageous-mesothelioma-treatment-order/
https://www.asbestos.com/news/2019/01/03/chemotherapy-mesothelioma-debate/


 
  PAGE | 48 

 

 

24
 Alex Strauss, ‘Survival After Mesothelioma Surgery Could Rise with Immunotherapy Spray’ (December 10 2018 Surviving 

Mesothelioma) <https://survivingmesothelioma.com/survival-after-mesothelioma-surgery/> accessed 25 January 2019. 

25
 Tim Povtak, ‘Vaccine and Chemotherapy Combo Shows Promise for Mesothelioma’ (22 January 2019 Asbestos.com) 

<https://www.asbestos.com/news/2019/01/22/vaccine-chemotherapy-mesothelioma-treatment/> accessed 25 January 2019. 

26
 Alex Strauss, ‘Chemotherapy for Mesothelioma May Work Better with TroVax’ (30 December 2018 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/chemotherapy-mesothelioma-trovax/> accessed 25 January 2019. 

27
 Alex Strauss, Virotherapy for Mesothelioma Can Be More Effective’ (15 December 2018 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/virotherapy-mesothelioma/> accessed 24 January 2019.  

28
 Tim Povtak, ‘Abramson Developing CAR T-Cell Therapy for Mesothelioma’ (20 November 2018 Asbestos.com) 

<https://www.asbestos.com/news/2018/11/20/car-t-therapy-grant-mesothelioma/> accessed 24 January 2019.  

29
 Terri, Oppenheimer, ‘New Approach Being Tested on Peritoneal Mesothelioma Patients’ (26 January 2018 Mesothelioma.net) 

<https://mesothelioma.net/mesothelioma-news/new-approach-being-tested-on-peritoneal-mesothelioma-patients/> accessed 24 

January 2019.  

30
 Cova E et. al, Pemetrexed-loaded nanoparticles targeted to malignant pleural mesothelioma cells: an in vitro study, International 

Journal of Nanomedicine 2019:14 773–785 <https://www.dovepress.com/pemetrexed-loaded-nanoparticles-targeted-to-malignant-

pleural-mesothel-peer-reviewed-article-IJN> accessed 25 January 2019.  

31
 Alex Strauss, ‘When Chemotherapy Fails: Apatinib May Offer Third-Line Option for Mesothelioma Patients’ (12 November 2018 

Surviving Mesothelioma) <https://survivingmesothelioma.com/when-chemotherapy-fails-apatinib-may-offer-third-line-option-for-

mesothelioma-patients/> accessed 25 January 2019. 

32
 Alex Strauss, Treatment for Pericardial Mesothelioma: Chemotherapy is Best’ (1 January 2019 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/chemotherapy-treatment-pericardial-mesothelioma/> accessed 25 January 2019.  

33
 Alex Strauss, ‘Palliative Care for Mesothelioma: Earlier is Not Necessarily Better’ (22 January 2019 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/palliative-care-mesothelioma-earlier/> accessed 23 January 2019.  

34
 Terri Oppenheimer, ‘Clinical Testing of Anti-Tumor Mesothelioma Drug Begins (14 November 2018 Mesothelioma.net) 

<https://mesothelioma.net/mesothelioma-news/clinical-testing-of-anti-tumor-mesothelioma-drug-begins/> accessed 24 January 

2019. 

35
 Tim Povtak, ‘Study Shows Cancer Patients Can Benefit from Opioid Switching’ (26 November 2018 Mesothelioma.com) 

<https://www.asbestos.com/news/2018/11/26/mesothelioma-opioid-switching/> accessed 24 January 2019.  

36
 Alex Strauss, ‘Study Suggests Sugar Supplement Could Slow Growth of Mesothelioma’ (23 November 2018 Surviving Mesothelioma) 

<https://survivingmesothelioma.com/sugar-supplement-may-slow-cancer-growth/> accessed 24 January 2019. 

 

 

 

https://survivingmesothelioma.com/survival-after-mesothelioma-surgery/
https://www.asbestos.com/news/2019/01/22/vaccine-chemotherapy-mesothelioma-treatment/
https://survivingmesothelioma.com/chemotherapy-mesothelioma-trovax/
https://survivingmesothelioma.com/virotherapy-mesothelioma/
https://www.asbestos.com/news/2018/11/20/car-t-therapy-grant-mesothelioma/
https://mesothelioma.net/mesothelioma-news/new-approach-being-tested-on-peritoneal-mesothelioma-patients/
https://www.dovepress.com/pemetrexed-loaded-nanoparticles-targeted-to-malignant-pleural-mesothel-peer-reviewed-article-IJN
https://www.dovepress.com/pemetrexed-loaded-nanoparticles-targeted-to-malignant-pleural-mesothel-peer-reviewed-article-IJN
https://survivingmesothelioma.com/when-chemotherapy-fails-apatinib-may-offer-third-line-option-for-mesothelioma-patients/
https://survivingmesothelioma.com/when-chemotherapy-fails-apatinib-may-offer-third-line-option-for-mesothelioma-patients/
https://survivingmesothelioma.com/chemotherapy-treatment-pericardial-mesothelioma/
https://survivingmesothelioma.com/palliative-care-mesothelioma-earlier/
https://mesothelioma.net/mesothelioma-news/clinical-testing-of-anti-tumor-mesothelioma-drug-begins/
https://www.asbestos.com/news/2018/11/26/mesothelioma-opioid-switching/
https://survivingmesothelioma.com/sugar-supplement-may-slow-cancer-growth/


 
  PAGE | 49 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  

 

© BC Legal 2016. 

 

BC Legal is a trading name of BC Legal Limited 

which is registered in England and Wales under 

company number 08963320. We are authorised 

and regulated by the Solicitors Regulation 

Authority. The registered office is 1 Nelson Mews, 

Southend-on-Sea, SS1 1AL. The partners are Boris 

Cetnik and Charlotte Owen. More details on the 

firm can be found at www.bc-legal.co.uk 

 
 

 

 

 

 

 

http://www.bc-legal.co.uk/

