
 

 
 
 

Tiffany Moreno v Motor Insurers’ Bureau [2016] UKSC 52 
 
MIB to pay damages in accordance with the law of the country of accident 
 

Introduction 

The Supreme Court has handed down an important decision on the level of damages which the Motor Insurers’ Bureau 

(“MIB”), as the UK Compensation Body, is liable to pay in respect of a UK citizen injured in an accident in another EU 

Member State (Moreno v MIB 3 August 2016 [2016] UKSC 52). 

 

Background 

Prior to the 1st EC Motor Insurance Directive (72/166/EEC) (“the 1972 Directive”), the green card system was already in 

place whereby each participating State would guarantee compensation to victims of accidents caused by the use of 

vehicles registered in each State. The rules established between the participating States provided that the State where the 

accident occurred would handle the claim and provide compensation but, would thereafter, be entitled to be reimbursed in 

full by the State which guaranteed the plate of the vehicle. This system of cooperation was then built on by the subsequent 

Motor Directives.  

 

The 1972 Directive required each Member State to ensure that civil liability in respect of the use of vehicles normally based 

in its territory was covered by insurance. The 2nd Directive (84/5EEC) (“2nd Directive”) required each Member State to 

establish a guarantee body which would provide compensation at least up to minimum specified amounts. In the UK, MIB 

is the green card bureau and is also the Guarantee Fund for the purposes of the 2nd Directive.   

 

The protection provided to victims was then taken further by the 4th Directive (2000/26/EEC) (“the 4th Directive”). This 

recognised the sense in allowing a person resident in country X, who was injured in country Y, to be able to return to 

country X and pursue a claim in his home country. This enabled the victim to use a system which was more easy to access 

and to understand as it operated in the victim’s native tongue.  

 

To facilitate this mechanism, the 4th Directive required each Member State to ensure that there was: 

 

a) a direct right of action against the insurer covering the vehicle; 

 

b) a requirement on each Member State to ensure that each insurer appointed a claims representative in each 

Member State to be responsible for handling and settling accident claims arising in that State, and; 

 

c) a Compensation Body responsible for providing compensation where (1) there was no identifiable insurer or the 

offending vehicle was untraced, or (2) the relevant insurer was dilatory and had not provided a reasoned reply to 

the claim within a 3 month period or had not appointed a claims representative in the victims’ home State. 

 



    

 

MIB became the UK Compensation Body pursuant to Regulation 10 of the Motor Vehicles (Compulsory Insurance) 

(Information Centre and Compensation Body) Regulations 2003 (SI2003 no 37) (“the 2003 Regulations”). The 2003 

Regulations were designed to implement the 4th Directive and the Supreme Court has found that there was no intention to 

gold plate compensation provided pursuant to these Regulations. 
 

Regulation 12(4) of the 2003 Regulations provided that, where there was no reasoned reply received from a foreign insurer 

or its claims representative within three months or where no claims representative had been appointed, MIB was to deal 

with the claim and the amount recoverable by the injured party was that which would be recoverable from the tortfeasor 

‘under the laws applying in that part of the United Kingdom in which the injured party resided at the date of the accident’. 

 

Regulation 12(5) provided that, if MIB intervened but there was subsequently a reasoned reply, MIB would then drop out of 

the picture and leave the matter to be dealt with by the insurer/claims representative, with MIB having no further liability. 

 

Regulation 13 dealt with the uninsured/untraced vehicle scenario and required that MIB provided compensation ‘in 

accordance with the provisions of Article 1 of the 2nd Directive as if it were the body authorised under paragraph 4 of that 

article and the accident had occurred in Great Britain’. 

 

The 4th Directive envisaged that, to enable the mechanism to operate effectively, an agreement was required between 

Compensation Bodies and Guarantee Funds so as to provide for the handling of claims by Compensation Bodies and the 

reimbursement of those bodies by the Guarantee Fund of the State either where the accident occurred or where the vehicle 

was normally based. That agreement was dated 29 April 2002 (“the 2002 Agreement”) and essentially provided that a 

Compensation Body should be reimbursed the amount paid and should, when evaluating liability and assessing 

compensation, ‘apply the law of the country in which the accident occurred’. 

 

The provisions of the various Motor Insurance Directives are now consolidated into a codifying 6th Directive 

(2009/103/EEC) (“6th Directive”).  

 

In Jacobs v MIB (2010) EWCA Civ 1208 and Bloy v MIB (2013) EWCA Civ 1543, the Court of Appeal held that, having regard 

to the way in which Regulations 12 and 13 were worded (as above) and, even though the liability of the offending driver 

had generally to be determined in accordance with the law of the country of the accident, English law applied to the 

assessment of compensation because the 2003 Regulations created a freestanding right to pursue MIB as Compensation 

Body and European law did not preclude that a Member State could provide a more generous level of compensation than 

might be available according to the law of the country of the accident. 

 

These decisions caused difficulties for MIB in seeking to recover its full outlay from the foreign Guarantee Fund where 

English damages were higher than what would have been recoverable in the country of the accident.  

 

Against this background, Moreno was the subject of a leapfrog appeal from the High Court to the Supreme Court so as to 

test the validity of the decisions in Jacobs  and Bloy. 

 

Facts 

Ms Moreno was seriously injured whilst on holiday in Greece. The offending driver was Greek and the vehicle was 

registered in Greece. There was never any issue as to the liability of the driver, who was uninsured. The issue was solely 

whether MIB had to pay damages in accordance with English or Greek law. Lord Mance gave the unanimous judgment of 

the court. 

 

 

 



    

 

Judgment 

Having found that there was no obvious intention in the 2003 Regulations to do anything other than give effect to the 

mechanism introduced by the 4th Directive, Lord Mance noted that there might be situations where the law of the foreign 

Country could be more generous to the claimant than English law (e.g. some cases in Ireland or fatal cases in Italy). The UK 

Government would potentially be acting in non-compliance with European law if it was to mandate that only UK damages 

were recoverable in this type of situation. This cannot have been the intention. 

 

Lord Mance felt that the Court of Appeal was wrong in Jacobs and in Bloy and these cases were overruled insofar as the 

construction of the Regulations was concerned. The requirement would generally be to apply the law of the country of 

accident to determine both liability and quantum. The Court of Appeal had been wrong to restrict this determination to 

liability alone. 

 

Lord Mance felt it very unlikely that the draftsman of the 2003 Regulations would have contemplated a situation under 

Regulation 12 where an insurer was liable according to the law of the country of the accident, but where that position 

changed to UK law being applicable in the event that MIB had to intervene because of dilatoriness of the insurer/claims 

representative. Moreover, the law would then change again back to the law of the country of the accident if the previously 

dilatory insurer subsequently provided a reasoned response.   

 

It was also troubling that, given that the 2002 Agreement had contemplated full recovery ultimately from the uninsured 

tortfeasor, this might not be possible if English law damages were paid which were higher than the damages which would 

have been applicable in the law of the country of the accident. The tortfeasor could only be liable for the latter. 

 

Lord Mance concluded “The inference is that, to whichever special provision of the 4th Directive the victim of a motor 

accident may have to have recourse, the compensation to which he or she is entitled is and remains the same.  It is the 

same compensation as that to which the victim is entitled as against the driver responsible or his or her insurer or, failing 

that, as against the Motor Insurers’ Bureau of the State of the accident.  The compensation remains the same if and when 

the victim has recourse instead to the Compensation Body established in his own State of residence”  He added that any 

other construction “…would not be consistent with the scheme of the precursor green card system or with the scheme of 

the series of European Directives and associated agreements from 1972 onwards for the Compensation Body established 

and acting under...the 4th Directive to provide compensation other than in accordance with the law of the State of the 

accident”. 

 

Lord Mance felt that the wording of Regulation 13 could readily be construed as having a purely mechanical or functional 

operation such that “…once it is concluded that the scheme of the Directives is to provide a consistent measure of 

compensation, whatever the route to recovery taken by the victim, there is certainly no need to regard Regulation 13...as 

having any further purpose or effect…” 

 

More troublesome was the wording (stated above) of Regulation 12. This was less easy to fit with the scheme of the 

Directives, but again Lord Mance felt that it was most unlikely that the draftsman had any intent in mind other than to give 

effect to the scheme. He suggested that one way to read Regulation 12 was to say that, even if English law applied, this 

was to include the conflicts of law rules which would bring in the law relating to the State of accident. More pertinently, 

however, he said that, following the introduction of the Rome II Regulation (864/2007/EC)(“Rome II”), even if the legislator 

had intended some distinction, it will have been abolished. Rome II clearly covers the assessment of damages as well as 

the issue of liability.   

 

In fact, the Supreme Court did not find it necessary to address further the likely application of Rome II because of its 

decision regarding the intent of the scheme.  

Lord Mance also had in mind Brexit by adding that “…with British exit from the Union, this will, no doubt, be one of the 

many current arrangements requiring thought…”. 



    

 

 

Comment 

The decision of the Supreme Court is both logical and welcome. It shows that the process of victim protection as 

embodied in the green card scheme, the Guarantee Fund requirements and, more latterly, the requirements in respect of 

visiting victims under the 4th Directive all operate to a consistent theme, namely that, in general, the law of the country of 

accident will be the applicable law for both liability and the assessment of damages. The 4th Directive did not intend to 

alter the applicable law and thereby encourage forum shopping by proceeding in the country which would produce the 

highest level of compensation. 

 

This is a particularly important decision for MIB and insurers. Following Jacobs  and Bloy, MIB has had considerable 

difficulty in seeking to recover its outlays (paid under English law) from foreign States who would typically insist upon the 

application of the law of the country of the accident pursuant to the 2002 Agreement. MIB should be entitled to 

reimbursement in full in these cases and this decision should go a long way to ensure that this is possible. UK motorists 

should not, through insurance premiums, have to fund accidents abroad which do not involve UK registered vehicles. The 

decision highlights again the need for the traveller to be aware that there can be considerable differences between 

compensation levels in different countries and, hence, to consider taking out appropriate top up insurance cover. 

 

For further information please contact David Holt, Partner and Head of Large Loss on 0151 242 7921 or email 

david.holt@weightmans.com. 

Weightmans LLP 

August 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Data Protection Act 

Pursuant to the Data Protection Act 1998, your name may be retained on our marketing database.   The database enables us to select contacts to 

receive a variety of marketing materials including our legal update service, newsletters and invites to seminars and events.  It details your name, 

address, telephone, fax, e-mail, website, mailing requirements and other comments if any.  Please ensure you update our marketing team with any 

changes.   You have the right to correct any data that relates to you.  You should contact James Holman, our Data Protection Officer in writing, at 

100 Old Hall Street Liverpool L3 9QJ. 

 

mailto:david.holt@weightmans.com

