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Welcome 

 

Welcome to the 260
th

 edition of BC Disease News.  

 

In this edition, we report on the case of Bowman v Thomson [2019] EWHC 269 

(QB), in which a judge ruled that applications for specific disclosure of prior expert 

medical evidence could not be made retrospectively.  

 

Elsewhere, we report on various developments within the insurance and legal 

market, including Catalina’s recent acquisition of pre-2007 Zurich EL insurance 

policies, a large proportion of which comprises of long-tail industrial disease 

claims. 

 

In this week’s feature article, we provide detailed analysis of a High Court 

judgment, which considered, firstly, whether a claimant failing to exchange 

expert medical evidence with their Particulars of Claim engaged the relief from 

sanctions doctrine, and secondly, whether a breach of this kind amounted to an 

‘abuse of process’.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Expert Shopping and Varying Orders for Specific Disclosure – 2
nd

 and 3
rd

 

Amendments of the Carcinogens and Mutagens Directive – Just Costs Solicitors 

Administration – Zurich Legacy Insurance to Catalina – Industrial Disease 

Appointment at Simpson Millar – FDA Approval of NTRK Inhibitor – Failure to Serve 

Medical Evidence and Strike Out. 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Disclosure When Seeking to Rely on New Expert Evidence: Bowman v 

Thomson [2019] EWHC 269 (QB) 

 

In an unreported judgment, a defendant has been unsuccessful in applying for specific disclosure of a medical report, produced by an 

expert formerly instructed by a claimant.  

 

The application hearing formed part of clinical negligence proceedings, wherein the claimant alleged that the defendant had 

mismanaged his causa equina syndrome. Nevertheless, the court ruling has wider applications, e.g. in occupational disease cla ims. 

 

Here, both parties sought court permission to rely on medical experts, pursuant to CPR 35.4; the claimant sought permission to rely on an 

expert in urology.  

 

 

 

Unbeknown to the defendant, this was not the first consultant urologist to be instructed by the claimant in the course of the proceedings. 

 

Regardless, permission was granted and the claimant served the newly instructed expert’s reports on the defendant. 

 

When the defendant became aware of the claimant’s original expert, however, he made a request for disclosure of the reports w hich 

caused the claimant to lose confidence in him and terminate his instruction. 

 

The earlier expert’s involvement had been the provision of an ‘advisory only’ report, before proceedings were issued, and a supplementary 

report, after proceedings were issued (the post-issue report). 

 

The claimant refused to disclose the earlier expert’s post-issue report, on the basis that it was privileged, but did disclose the ‘advisory report’ , 

on a ‘without prejudice’ basis. 

 

As a result, the defendant made an application, contending that the current claimant expert’s reports were only admissible on the pre-

condition that the earlier expert’s post-issue report was also disclosed. 

 

At 1
st

 instance, the judge refused the defendant’s application, concluding that the court did not have discretion to imp ose conditions on 

the reliance of expert evidence where permission had already been given.  

 

On appeal, the defendant submitted that the 1
st

 instance judge had erred in applying the principles of ‘expert shopping’. Further, that it 

was within the judge’s case management powers to vary the original order by imposing an obligation to disclose the post-issue report.  

 

Mr Justice Dingemans, who gave judgment at the High Court, found that there was no vehicle for the court to impose a condition on existing 

orders and, by consequence, the 1
st

 instance judge had been right to refuse the defendant’s application.    

 

Abstracts of the Bowman judgment (without access to the full-text judgment) provide limited discussion, except to say that the leading case 

authorities on ‘expert shopping’ were followed. 

 

Traditionally, it has been the view of the court that ‘expert shopping’ is undesirable and should be prevented using court powers, wherever 

possible [per Dyson LJ, in Vasiliou v Hajigeorgiou [2005] EWCA Civ 236]. It is difficult to imagine circumstances where it would be improper 

to compel disclosure of an earlier expert’s report [per Brown LJ in Beck v Ministry of Defence [2003] EWCA Civ 1043] and any condition 

should apply equally to experts substituted pre-issue and post-issue [per Hughes LJJ in Edwards-Tubb v JD Wetherspoon Plc [2011] EWCA 

Civ 136]. 

 

That being said, none of the authorities above had the effect of imposing conditions on exi sting CPR 35.4 orders.  
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Regarding the court’s powers of case management, since these were not addressed to the 

1
st

 instance judge, it was doubtful that the court would consider anything other than its 

hypothetical impact on appeal.  

 

 

 

Even though the court’s discretion to ‘vary or revoke’ an order under CPR 3.1(7) was wide, 

there had been no ‘mistake or misstatement’ in the original Order and it was not clear that 

the existence of a previously instructed expert constituted a ‘new circumstance’. In addition, 

the defendant had failed to confirm whether any other experts had been instructed by the 

claimant before the Order, permitting the parties to rely on their experts, was granted. 

 

Upcoming Changes to the Carcinogens and 

Mutagens Directive 

 

At the turn of 2019, various endorsements were made by European Union (EU) institutions, in 

respect of revisions to the Carcinogens and Mutagens Directive 2004/37/EC (CMD).
1 

The EU 

Directive seeks to limit and/or eliminate workplace exposure to cancer, or mutation-causing 

chemical agents, generally through inhalation and dermal absorption. The European 

Commission has previously expressed that its objective is to reach a target of 50 CMD-

regulated carcinogens by 2020.
2

 

 

We reported, in edition 198 of BC Disease News (here), that on 11 July 2017, the 2004 

Directive
3

 was revised, setting broader and stricter 8-hour time-weighted (TWA) 

occupational exposure limits (OELs) for 13 carcinogenic substances: 

 1,2-Epoxypropane; 

 1,3-Butadiene; 

 2-Nitropropane; 

 Acrylamide; 

 Bromoethylene; 

 Chromium (VI) Compounds; 

 Ethylene Oxide; 

 Hardwood Dust; 

 Hydrazine; 

 o-Toluidine; 

 Respirable Crystalline Silica (RCS); 

 Refractory Ceramic Fibres (RCF); and 

 Vinyl Chloride Monomer (VCM). 

 

The OEL for Benzene, which was 1 of 3 carcinogenic substances (with VCM and hardwood 

dusts) to appear in the original CMD, was unchanged in the amendment (the 1
st

 

amendment). 

 

Since, action has been taken by EU institutions to further revise the CMD for a 2
nd

 and 3
rd

 

time. 

 

The 2
nd

 Amendment 

 

We first alluded to the 2
nd

 amendment in edition 198, when the European Commission was 

deciding whether to implement OELs in respect of 7 additional carcinogens. 

In October 2018, the European Parliament’s 

Employment and Social Affairs Committee 

conducted negotiations with the Council of 

Ministers and struck a deal on the 2
nd

 

amendment.
4

 

 

This was formally adopted by the European 

Parliament and European Council on 11 

December 2018 and 20 December 2018, 

respectively.
5

 

 

OELs have been added for 8 additional 

carcinogens: 

 4,4-methylenedianiline; 

 Epichlorohydrine; 

 Ethylene dibromide; 

 Ethylene dichloride; 

 Trichloroethylene; 

 Polycyclic aromatic hydrocarbons 

mixtures, particularly those 

containing benzo[a]pyrene, which 

are carcinogens within the 

meaning of the Directive; 

 Mineral oils that have been used 

before in internal combustion 

engines to lubricate and cool the 

moving parts; and 

 Diesel. 

 

Implementing OELs for these particular 

substances is expected to have the most 

significant effect on: 

 Workers who regularly encounter 

chemicals;  

 Professional drivers;  

 Construction workers; and  

 Dock and warehouse workers. 

 

Now, Member States have 2 years to 

transpose the latest iteration of the CMD 

into domestic law. 

 

Having announced that the 2
nd

 

amendment was passed, EU Commissioner 

for Employment, Social Affairs, Skills and 

Labour Mobility, Marianne Thyssen, called 

for prompt agreement on the 3
rd

 

amendment. 

 

To access the most up-to-date version of 

the CMD, which was published on 16 

January 2019, click here. 

 

 

https://www.bc-legal.co.uk/images/pdf/198-BC-Disease-News-2017-08-18-Edition-198.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CONSIL:PE_60_2018_REV_1&from=EN
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The 3
rd

 Amendment 

 

In edition 226 (here), we reported that the 

European Commission was beginning work 

on a 3
rd

 extension of the CMD, adding 5 

more carcinogens to the list. 

 

More recently, the Employment and Social 

Affairs Committee backed a draft report on 

this 3
rd

 revision, which advises the following 

binding time-weighted OELs: 

 Cadmium and its inorganic 

compounds – 0.01 mg/m
3

; 

 Beryllium and inorganic beryllium 

compounds – 0.0002 mg/m
3

; 

 Arsenic acid and its salts, as well as 

inorganic arsenic compounds – 

0.01 mg/m
3

; 

 Formaldehyde – 0.37 mg/m
3 

(and 

0.738 mg/m
3

 short-term exposure); 

and 

 4,4-Methylene-bis(2-chloroaniline) 

(MOCA) – 0.01 mg/m
3

.
6

 

 

Industries most affected by regulating these 

carcinogens would be those involved with: 

 

‘... nickel-cadmium battery manufacture, 

zinc and copper smelting, laboratories, 

electronics, funeral and embalming, 

construction, healthcare, plastics and 

recycling sectors’.
7

 

 

Part of the Commission’s proposal ensures 

that both an airborne OEL and a biological 

limit value (BLV) for cadmium will be 

prescribed within 5 years of the latest CMD 

entering into force. A group of ministers 

have, however, expressed regret that the 

3
rd

 amendment does not put forward 

human biomonitoring (HBM) as an 

alternative measure of cadmium exposure. 

The UK’s deputy permanent representative 

to the EU, Katrina Williams, is part of this 

group, favouring ‘a wider range of 

monitoring techniques for cadmium’. 

 

The 3
rd

 amendment also allows Member 

States to impose more stringent OELs than 

the EU Directive instigates and allows States 

to impose different types of exposure levels, 

such as BLVs, where the EU does not.  

 

Earlier this month, the Council of Ministers 

endorsed the European Commission’s 3
rd

 

amendment without objection, which the Committee adopted just 3 weeks prior.
8

  

 

Then, on Tuesday of this week, in the latest development, the European Parliament and the 

Commission reached a provisional agreement on the proposal, under the overarching 

governance of the European Council, in the wake of informal negotiations, or Trilogues. 

 

All that remains for the 3
rd

 amendment now is confirmation of the Council's Permanent 

Representatives Committee (COREPER) approval and a plenary vote of Parliament on the 

final text.  

 

Just Costs Solicitors Enters into Administration 

 

Last Friday, Manchester-based Just Costs Solicitors entered into administration.
9

  

 

This is the 2
nd

 time that the costs firm has been in this position in the past 18 months, after the 

assets, files and outstanding work-in-progress (WIP) of Just Costs Limited was acquired by Just 

Costs Solicitors Limited, in October 2017.
10

 At the time, Managing Director, Paul Shenton, 

assured interested parties: 

 

‘There will no longer be the burden of substantial historical financial liabilities.’  

 

However, Just Costs Solicitors was one of the named creditors of Roberts Jackson Solicitors, 

the industrial disease firm which entered into administration in October 2018 and was 

subsequently purchased by acquisition vehicle, AWH Legal. A creditors’ report, published in 

November 2018, predicted that Just Costs Solicitors was unlikely to recoup any of the 

£33,000 owed. 

 

Recently, a sale notice was posted on the website of business rescue and recovery business, 

Leonard Curtis. The notice sought buyers for an unnamed costs firm, by 11 January 2018.
11

  

 

 

https://www.bc-legal.co.uk/images/pdf/226-BC-Disease-News-2018-04-13-Edition-226.pdf
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It is now believed that this advertisement 

was promoting Just Costs Solicitors.  

 

Catalina Acquires $2 

Billion Zurich Insurance 

Portfolio 

 

In December 2018, Zurich Insurance plc 

reached an agreement which will transfer 

its pre-2007 UK legacy employers’ liability 

(EL) insurance policies to subsidiaries of 

Catalina Holdings (Bermuda) Ltd, a 

reinsurance group that specialises in the 

acquisition and management of 

companies and portfolios in run-off.
12

 

 

This will take place in 2 stages: 

1. A reinsurance agreement 

between the Zurich Insurance 

Group subsidiary and Catalina 

General Insurance. 

2. The transfer of policies and 

liabilities to Catalina London 

Limited, based in the UK. 

 

As of 31 December 2017, gross liabilities of 

the pre-2007 books were valued at $2 

billion USD (£1.5 billion GBP). 

 

Most of this relates predominantly to long-

tail industrial disease claims, including 

asbestos-related diseases, such as 

mesothelioma. 

 

Group Chief Financial Officer of Zurich, 

George Quinn, has stated that this 

transaction is geared towards eliminating 

or reducing exposure to the financial risks 

of insurance underwritten decades prior 

and is part of a wider corporate strategy to 

manage capital allocation and improve 

overall returns in 2019. 

 

Zurich anticipates a small initial loss in 

operating profit for Q4 of 2018, which 

would be attributable to the upfront costs of 

finalising the deal. However, an overall 

positive contribution to business operating 

profit is expected to be recognised once 

both stages of the transaction are 

complete. 

 

Simpson Millar Appoints 

New Head of Industrial 

Disease 

 

Deborah Krelle, formerly of Michael W 

Halsall Solicitors, has been recruited by 

claimant firm, Simpson Millar LLP, as its new 

Head of Industrial Disease.
13

 

 

Based in the Manchester office, she has 

been tasked with the objective of 

‘strengthening the firm’s reputation in the 

Industrial Disease division’. 

 

We previously reported, in edition 197 of BC 

Disease News (here), that Simpson Millar 

had received a ‘Receivables Funding 

Facility’ of ‘up to £5 million’ from Doorway 

Capital Ltd. Doorway was assigned the 

debt of Fairpoint Group, Simpson Millar’s 

former owner, after the Group entered into 

administration. However, redundancies at 

Simpson Millar soon followed, which we 

reported in edition 221 (here). 

 

Ms. Krelle has more than 20 years of 

industrial disease experience, having 

handled HAVS, NIHL, asthma and asbestos-

related disease claims.  

 

With Slater and Gordon Solutions having 

announced that its NIHL team will be 

disbanded by 2020 (as discussed here), it 

will be interesting to see whether, like AWH 

Legal (also reported here), Simpson Millar 

re-positions its focus towards mesothelioma 

and other asbestos-related diseases. 

 

US FDA Approves 

Unique Mesothelioma 

Drug 

 

A ‘first-of-its-kind’ cancer drug, 

manufactured by Bayer, was approved by 

the US Food and Drug Administration (FDA) 

in November 2018 for use in patients with 

different types of cancer, including 

mesothelioma.
14

  

 

Larotrectinib, sold under the brand name 

VITRAVKI®,
15

 is a tyrosine kinase (TRK) 

inhibitor, which is the only approved drug in 

circulation designed to target neurotrophic 

receptor tyrosine kinase (NTRK) gene 

fusion. 

 

This genomic alteration occurs during 

malignant mesothelioma development 

and the development of: 

 Salivary gland cancer; 

 Thyroid cancer; 

 Lung cancer; 

 Colon cancer; 

 Melanoma; 

 Gastrointestinal stromal tumours  

(GIST); 

 Infantile fibrosarcoma; and 

 Soft tissue sarcoma.  

 

NTRK gene fusion can be diagnosed using 

specific tests, including next-generation 

sequencing (NGS) and fluorescence in situ 

hybridization (FISH). 

 

In clinical trials, which monitored patients 

with NTRK gene fusion cancers, 75% of 

patients responded ‘positively’ to 

larotrectinib therapy. What is more, 73% of 

those who responded ‘positively’ were able 

to sustain the response for at least 6 months, 

while 22% evoked a ‘complete’ response, 

meaning that cancer advancement was 

stopped in its entirety. 

 

The FDA advises patients eligible for 

larotrectinib therapy will:  

 Be adult or paediatric patients; 

 Have solid tumours which test 

positive for NTRK gene fusion;  

 Not have a known acquired 

resistance mutation; 

 Have metastatic tumours, or be at 

risk of severe morbidity if surgical 

resection is carried out; and  

 Have no satisfactory alternative 

treatments, or a lack of 

progression following prior 

treatment. 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/227-197-legal-services-business-safe-as-listed-fairpoint-enters-administration
https://www.bc-legal.co.uk/bcdn/453-221-redundancies-at-simpson-millar.html
https://www.bc-legal.co.uk/bcdn/729-254-slater-and-gordon-to-dispense-with-its-nihl-team-before-2020
https://www.bc-legal.co.uk/bcdn/728-254-roberts-jackson-partner-to-accept-new-industrial-disease-claims-from-november-2018
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Feature: 

Striking Out a Claim for Failure to Serve Medical Evidence with Particulars: 

Mark v Universal Coatings & Services Ltd [2018] EWHC 3206 (QB) 

 

INTRODUCTION 

 

In late November 2018, judgment was handed down on a claimant’s successful appeal of a court ruling, which struck out an industrial 

disease claim. 

 

The defendants in this action were initially successful, at Middlesbrough County Court, after contending tha t the court had the discretion 

to strike out a statement of case, given the claimant’s failure to attach medical evidence and a schedule of loss to the Part iculars of Claim. 

 

FACTS OF THE CLAIM 

 

This case regarded an occupational silicosis and massive pulmonary fibrosis claim.  

 

The claim was brought by a 61-year-old claimant, who alleged that his personal injury was suffered as a result of silica dust inhalation in 

the course of work with 3 defendant employers. The claimant had formerly been employed as a shot blaster and shot-blast supervisor.  

 

The alleged source of respirable silica dust was through use of blast kettles. These are containers into which abrasive silicate is poured. A 

compressor blasts the contents of the kettle using compressed air and a hose, spraying silica dust into the surrounding air, which the 

claimant breathed in.  

 

STARTING PROCEEDINGS 

 

The procedural context of this claim, which led to the defendant’s strike out applications, is complex.  

 

For chronology, the original Letter of Claim was sent to the 1
st

 defendant (D1) on 22 February 2013, but this was not seen, due to a 

communication issue. On 27 May 2015, however, D1 was alerted to the existence of the claim, when the Claim Notification Form was 

received.  

 

One month later (24 June 2015), the Claim Form was received by the Court, citing D1 as the only defendant to proceedings. Although the 

court did not issue the Claim form until 1 July 2015, the date of issue was critically deemed to be 24 June. This was just 3 days before the 

3-year limitation period for personal injuries was due to expire. 

 

On 24 September 2015, the claimant made his first Without Notice application to extend time for service of the Claim Form, the Particulars 

of Claim and supporting documentation. In an accompanying witness statement, the claimant solicitor explained why an extension would 

be required: 

 

‘The medical evidence to support Pneumoconiosis is highly specialised. The number of private medico-legal experts in the Claimant's area 

is restricted and as a result obtaining any medical report can take several weeks. Without the Claimant's medical evidence we will be 

unable to serve the papers upon the Defendant and fully assess the prospects of success. 

 

The Claimant's solicitors have now instructed a medical agency to arrange an appointment on behalf of the Claimant and we are currently 

awaiting an appointment date. 

 

The Claimant's solicitors will require to review the medical report, and i f necessary, instruct Counsel to advise and to draft the Particulars of 

Claim and any supporting schedule of loss’. 

 

On this occasion, Deputy District Judge Greenan granted an extension for service of the Claim Form  on D1 by 1 March 2016. 
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HOWEVER, the claimant’s application had been granted in breach of CPR 23.9, as neither the application notice, nor the supporting 

evidence, nor the Order had been served on D1. It was not until 9 October 2015 that D1 was provided with a copy of the Order granting 

the extension.  

 

In a change of events, D1 received a Notice of Change from newly instructed solicitors, on 22 October 2015.  

 

The 2
nd

 defendant (D2) subsequently received a full Letter of Claim, on 14 January 2016.  

 

Then, on 25 January 2016, the claimant made his second Without Notice application to further extend time for service of the Claim Form, 

Particulars of Claim, medical report and other supporting documentation. 

 

Deputy District Judge Pickup refused to grant the claimant’s application.  

 

Regardless, on 24 February 2016, the Claim Form was amended without consent, pursuant to CPR 17.1(1), adding D2 and the 3
rd

 defendant 

(D3) as named defendants to the claim.  

 

 

 

2 days later, on 26 February 2016, the Claim Form was served on all 3 defendants, along with the Particulars of Claim. HOWEVER, medical 

evidence and the schedule of loss were omitted from the documents served without any explanation as to why. 

 

THE PROCEDURAL ISSUE AT THE HEART OF THE CLAIM 

 

All of the defendants provided Acknowledgements of Service. D1 and D2 s tated their intention to defend the claim, while D3 contested 

jurisdiction. 

 

In D1’s defence, served on 24 March 2016, it argued that the claimant had  fa iled to comply with CPR 16 PD 4.2 and 4.3 by serving the 

Particulars without attaching a schedule of loss and medical evidence, which the claimant sought to rely on:  
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Further, D1 argued that this failure constituted an abuse of process and was l ikely to obstruct the just disposal of proceedings. As such, the 

claim should be s truck out, pursuant to CPR 3.4(2)(b): 

 

 

 

D2’s defence, served in May 2016, raised 5 grounds of defence, the 3
rd

 of which was the same single ground of defence pleaded by D1 

– namely that the proceedings should be s truck out for non-compliance with PD 16.4. 

 

Within 10 days of the claimant receiving the expert report from Dr Bone, the medical evidence was sent to all 3 defendants with the 

schedule of loss, on 19 May 2016.  

 

Thus, the delay between the claimant’s service of the Particulars and the defendants’ receipt of the medical report was 7 days short of 3 

months (26 February 2016 to 19 May 2016). 

 

On 9 June 2016 and 1 July 2016, respectively, D1 and D2 filed applications seeking that the claim be s truck out, or alternatively that 

summary judgment be entered, on account of the claimant’s lack of compliance with the relevant Practice Direction. Subsequently, on 

29 September 2016, D1 and D2 filed a jointly served ‘Position paper’, sounding their grounds for strike out/summary judgment. 

 

The 1
st

 instance application hearing was listed to be heard before His Honour Judge Gargan, on 10 November 2016. 

 

THE 1
ST

 INSTANCE DECISION  

 

The 1
st

 instance judgment was handed down by HHJ Gargan on 8 May 2017, striking out the claimant’s clai m against all 3 defendants. 

 

Finding in Respect of D3 

 

Before considering the applications of D1 and D2, HHJ Gargan s truck out the claim against D3. 

 

Having contested jurisdiction in its Acknowledgement of Service, D3 challenged DDJ Greenan’s original Order granting the claimant an 

extension of time for service of the Claim Form, arguing that it should be set aside. 

 

The judge cited the contextually similar case of Hoddinott v Persimmon [2007] EWCA Civ 1203, in which the claimant sought an extension 

for service of the Claim Form, as pending expert evidence left them in a position where they were unable to serve the Particu lars of Claim. 

In that case, the District Judge found that: 

 

‘The reasons ... may well be strong reasons for delaying service of the Particulars of Claim but to my mind they come nowhere near 

sufficient reasons for extending the time for service of the claim form . There is just no reason why the claim form could not be served on 

an application to extend the time for serving the Particulars of Claim’. 

 

Following Hoddinott, HHJ Gargan concluded that there had been ‘no good reason’ for the claimant’s failure to serve the Claim Form within 

4-months of the date of issue (24 June 2015). Having criticised the conduct of former and current solicitors in obtaining the claimant’s 

medical evidence in a timely fashion, he ultimately concluded that: 

 

‘... when it became apparent that it would not be possible to obtain a medical report before the time for service of the Claim Form expired, 

the Claim Form should have been served and an extension of time sought for the service of Particulars of Claim ’.  
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As such, it was unnecessary for the judge at 1
st

 instance to rely on D3’s additional grounds for strike out, including the claimant’s failure to 

serve the expert medical report with the Particulars. 

 

Finding in Respect of D1 and D2 

 

In relation to D1 and D2, the joint application was considered on 2 separate bases: 

1. Was the failure to serve a schedule of loss and medical report with the Particulars of Claim within the scope of an application for 

relief from sanctions? 

2. Was there an abuse of process? 

 

On the first issue, HHJ Gargan considered whether the claimant’s breach warranted a sanction wh ich would engage a further discussion 

on relief from sanctions. The court’s power to grant relief is vested in CPR 3.9: 

 

 

 

At paragraph 105 of his judgment, the judge stated: 

 

‘In my judgment a claimant who cannot prove his claim without medical evidence is ' relying on the evidence of a medical practitioner' 

for the purposes of CPR 16 PD 4.3 whether or not a medical report has yet been obtained . Therefore, such a claimant is under an obligation 

to serve the evidence of a medical practitioner with the Particulars of Claim. To hold otherwise would mean that a claimant in a personal 

injury action who delayed in obtaining medical evidence would never be required to seek permission to extend the time for service of 

the medical evidence and/or seek permission from the court to serve the Particulars of Claim without such evidence. There was widespread 

acceptance among personal injury practitioners that such applications are required ... I t i s  quite clear that medical evidence will be 

required to establish causation and quantum in this case. Therefore, in my judgment, the claimant was obliged to serve a medical report 

w i th the Particulars of Claim unless the court granted an extension of time for such service’. 

 

He concluded that the claimant could not ‘simply ignore the provisions of the practice direction’ and therefore, in absence of an express 

sanction, implied a sanction for non-compliance with PD 16.4. Thus, it was necessary to consider relief. 

 

Deliberating whether the claimant’s breach could be ameliorated by granting relief, it was necessary for HHJ Gargan to consid er the 

principles established by Mi tchell v News Group Newspapers Ltd [2014] 1 WLR 795, which were subsequently reconsidered in Denton v TH 

White Ltd [2014] 1 W.L.R. 3296. When assessing if it is appropriate for the court to grant relief, the Denton 3-stage test asks the following 

questions: 

1. Was the breach ‘ serious’ and ‘ significant’? 

2. Was there ‘good reason’ for the breach? 

3. In light of ‘a ll the circumstances’ of the case, should relief be granted? 

 

HHJ Gargan judged that the claimant’s breach ‘should be regarded as serious and s ignificant although ... very much at the lower end of 

the scale of such breaches’. 

 

What is more, he found no ‘good reason’ for the breach, given significant delay without explanation. 
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No redeeming factors were identified in respect of the 3
rd

 limb of the Denton test. The judge refused to grant relief from sanctions, 

summarising his findings at paragraph 126 of his judgment: 

 

‘... when the claimant's default is placed in context, it shows what amounts to a flagrant disregard for the rules and practice directions 

governing the conduct of litigation. The claimant's overall conduct has, in my judgment, s ignificantly prejudiced the defendants and has 

undoubtedly affected the smooth running of the litigation as a whole. Therefore in all the circumstances of the case I  do not consider that 

rel ief from sanctions should be granted even though the effect of that is to deprive the claimant of a substantial personal injury claim. It 

follows that the claimant cannot rely upon the medical report and/or the schedule. Therefore, it necessarily follows that his claim must fail 

and be struck out’. 

 

On the second issue, regarding abuse of process, HHJ Gargan compounded his finding in favour of D1 and D2 at paragraphs 130 a nd 

131 of his ruling: 

 

‘In my judgment the claimant's conduct (or that of his solicitors with which he is fixed) represents a flagrant disregard for the rules. In my 

judgment the failures have (cumulatively) had a s ignificant adverse impact upon the way in which the defendants have been able to deal 

with the claim. 

 

Therefore, even were this not an implied relief against sanctions claim I would strike out the Claim’. 

 

THE APPEAL DECISION 

 

The High Court Appeal was heard by Mr Justice Spencer on 5 November 2018. 

 

The claimant appealed only in respect of D1 and D2. 

 

Claimant’s Submissions 

 

By way of interpretation, the claimant’s argument, on appeal, was that a lack of express wording  in PD 16.4 insinuated that their breach 

should not be met with sanction. Further, that an implied sanction was equally inapplicable. 

 

As a result, counsel for the claimant submitted that HHJ Gargan had misapplied the law at 1
st

 instance, when he found that the claimant’s 

failure to serve their medical evidence with the Particulars of Claim engaged the principles of Mi tchell and Denton, pressurising the claimant 

into making an application under CPR 3.9 for relief from sanctions. 

 

According to the claimant, therefore, the correct approach for non-compliance with PD 16.4 was not for the claimant to apply for relief, 

but for the defendant to make an application seeking an order for service of the medical report. 

 

Claimant counsel referred to Walsham Chalet Park Limited v Tallington Lakes Limited [2014] EWCA Civ 1607, in which Richards LJ found 

that where no sanction was imposed for non-compliance with a rule, practice direction, or Order, it was possible for the claim to proceed 

without the defaulting party having to apply for relief: 

 

‘It must be stressed ... that the ultimate question for the court in deciding whether to impose the sanction of  strike-out is materially different 

from that in deciding whether to grant relief from a sanction which has already been imposed’. 

 

The claimant further submitted that HHJ Gargan had introduced an implied sanction, i.e. that medical evidence not served with the 

Particulars of Claim is automatically rendered inadmissible. It was posed that such an assumption bypassed any consideration of 

proportionality and could not ‘be said to arise by logical implication’. 

 

In addition, it was contended that the 1
st

 instance judge had ‘incorrectly equated permission to rely on the medical evidence and schedule 

of loss’ with the required steps under CPR 16.4.  
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Defendant’s Submissions 

 

By contrast, counsel for the defendant argued in favour of s trict interpretation of PD 16.4 wording. It was argued that the word ‘must’ 

demonstrated that compliance with the Practice Direction was mandatory and failure to adhere was equivalent to failure to comply with 

a Rule or an Order of the court. It was unlikely that PD 16.4 would allow medical evidence to be exchanged ‘at some i ndefinite time in the 

future’. Thus, it was clearly a ‘temporal requirement’. 

 

Even though the defendant conceded that PD 16.4 does not expressly import a sanction, it  was submitted that the court could follow the 

judgment of Moore-Bick LJ, in Al tomart v Salford Estates [2014] EWCA Civ 1408. In Al tomart, his Lordship imposed an implied sanction on a 

respondent, who was attempting to resist an appeal, but failed to serve a Respondent’s Notice in time: 

 

‘... a number of cases dating back more than a decade [in which] the courts have recognised the existence of implied sanctions capable 

of engaging the approach contained in rule 3.9 and the Mitchell/Denton principles’.  

 

It was proposed, by defendant counsel, that the proper basis for distinguishing between rules that engage Mitchell/Denton and those that 

do not involves the court asking itself ‘whether the default is egregious’. The following test was devised: 

 

‘... the correct approach is to look at the importance of the rule, the reason for the rule, the way in which i t is expressed (whether mandatory 

or not) and whether breach of the rule can be described as "a mere error of procedure” ’. 

 

The defendant averred, by application of this test, that breach of PD 16.4 ‘is properly designated as a failure which carries the 

Mitchell/Denton regime’. 

 

Do Parties in Breach of PD 16.4 Require Relief from Sanctions? 

 

In answer to this question, Spencer J contemplated that an implied need to apply for relief should stem from the ‘default position’ if an 

application for rel ief is refused. 

 

On this analysis, the judge on appeal could not place a breach of PD 16.4 in the same category as the breach in Al tomart: 

 

‘Often, within the context of the particular litigation, this will be a tri vial breach because compliance can be achieved with the service of 

documents which, in the end, are relatively uninformative and do not take the matter any further’. 

 

Spencer J therefore disagreed with the judge at 1
st

 instance and found in favour of the claimant, whose breach did not engage the relief 

from sanctions doctrine. 

 

In additional comments, Spencer J preferred the claimant’s interpretation that ‘a characteristic of the drafting of the CPR’ is that ‘the world 

“must” is used liberal l y ’. If, instead, the intention behind procedural Rules and Directions was to demand that defaulting parties apply for 

relief from sanctions whenever the word ‘must’ is used, the courts would be ‘i nundated with applications quite unnecessarily’. 

 

Did the Claimant’s Breach of PD 16.4 Constitute an Abuse of Process?  

 

Acknowledging that an application to s trike out a claim under CPR 3.4 is a ‘draconian measure ’, Spencer J reviewed the decision of HHJ 

Gargan, especially in regards to the claimant solicitors’ handling of the claim. Again, however, the judge overturned the 1
st

 instance 

finding. He explained, at paragraph 57: 

 

‘Without the court having been misled into granting the initial extension of time for service of the Claim Form, it seems to me that the other 

complaints and breaches of the rules, without condoning them or suggesting that they were in any way excusable, d id not, whether 

individually or collectively, amount to the kind of abuse of process which justifies a claim being s truck out . There were, in my judgment, 

other and more proportionate s teps which the court could have taken including the making of Unless orders and penalisation in costs. In 

the context of a significant personal injury claim, in my judgment to strike out a case was not a proportionate response ...’ 

 

Accordingly, the appeal was allowed and the case was reinstated in respect of D1 and D2. 

 

Full text judgment can be accessed here. 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/3206.html
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Welcome 

 

Welcome to the 261
st

 edition of BC Disease News.  

 

In this issue, we report on the progress of 2 Governmental publications, which we 

have been following with great interest in recent editions of BC Disease News.  

 

Firstly, we report on the LASPO Post-Implementation Review, published yesterday, 

which evaluated the effectiveness of reforms, e.g. qualified one-way cost shifting. 

 

Secondly, we report that the draft discount rate legislation, tabled in the States 

of Jersey, has been approved. Will the Lord Chancellor, The Rt. Hon David Gauke 

MP, be swayed to adopt a similar, dual-rate system in England and Wales? 

 

Elsewhere, we give an account of the events which have led Unite, the trade 

union, to call for a public inquiry into so-called ‘aerotoxic syndrome’.  

 

This week’s feature article examines the influence of a High Court NIHL judgment, 

which found a defendant in breach of duty for failing to produce evidence of 

historic noise surveys. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Adding Late Estate Claims into British Steel GLO – LASPO Part 2 Post-

Implementation Review – Jersey Discount Rate – IOSH ‘No Time To Lose’ – Unite 

Trade Union on ‘Aerotoxic Syndrome’ – Breach of Duty in NIHL and Engineering 

Evidence. 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Belated Addition of 

Industrial Disease 

Claims to a GLO: Hutson 

& Anor, The Personal 

Representatives of v 

Tata Steel UK Ltd [2019] 

EWHC 143 (QB) 

 

Previously, in edition 218 of BC Disease 

News (here), we alerted readers that the 

cut-off date for living claimants bringing 

industrial disease claims in the British Steel 

Group Litigation was fast approaching.  

 

The initial application the Group Litigation 

Order (GLO) was approved at the High 

Court, in 2017, by Mr Justice Turner. The 

GLO encompasses all manner of diseases 

associated with inhalation of carcinogenic 

coke oven emissions, such as: 

 Chronic Obstructive Pulmonary 

Disease; 

 Bladder Cancer; 

 Chronic Bronchitis; 

 Temporary Exacerbation of 

Asthma; 

 Lung Cancer; and 

 Squamous Cell Skin Cancer. 

 

This week, Turner J indulged 20 industrial 

disease claims into the GLO, brought on 

behalf of deceased workers, which were 

unregistered when GLO registration had 

closed.  

 

Under a Court Order (Order No. 3), the cut-

off date for registering claims on behalf of 

the employees’ estates was 21 September 

2018. This date was extended, by consent, 

in respect of certain identified potential 

claims (under Order No.9) to 16 November 

2018, with liberty to apply for a further 

extension. 

 

Ultimately, by 16 November 2018, various 

claims had not yet been entered on the 

register, as the requisite formalities (grants 

of probate or letters of administration) had 

not been satisfied. 

As a result, applications sought further 

extensions to allow the unregistered claims 

to proceed. 

 

The 1
st

 application was made in respect of 

12 claims that were incorporated by 21 

September 2018, but failed to satisfy the 

requisite formalities by 16 November 2018. 

 

The 2
nd

 application was made in respect of 

8 unregistered claims, which had not been 

identified as qualifying for the 16 November 

2018 extension. 

 

The 1
st

 Application  

 

In deciding whether to grant the 1
st

 

application, the High Court judge took note 

of the default legal position in Pearce v 

Secretary of S tate for Energy and Climate 

Change & Ors [2015] EWHC 3775: 

 

‘By way of preliminary observation I say that 

cut off dates are essential in GLOs to secure 

the good case management of the claims 

falling within its scope. The parties depend 

upon some level of certainty as to the cut-

off date in order to decide how to deploy 

their resources and when. Accordingly 

extensions of the cut-off date should not 

come to be regarded as the norm. 

 

The defendant submitted that it would suffer 

prejudice if the application were to 

succeed, asserting that a lack of certainty 

over the valuation of unregistered claims 

had hampered its ability to calculate 

accurate reserves. Further, the defendant 

had not been able to evaluate the extent 

of expanded disclosure and had not been 

able to consider whether any belatedly 

registered cases should be selected as 

lead cases. 

 

By contrast, the claimant argued that 12 

claims falling within the scope of the 1
st

 

application was modest in comparison to 

the 222 claims already registered. Thus, 

there had been ‘little or no impact on the 

progress of the defendant's solicitors' work 

on the case as a whole’. The claimant 

further disagreed with the defendant that its 

reserves calculation would be significantly 

affected, as none of the claims were high 

value lung cancer claims. What is more, 

‘disclosure obligations would not be 

significantly broadened’, as alleged 

exposure in these claims had taken place 

in premises already covered by registered 

claims. The overriding objective was also 

emphasised by the claimant, fearing the 

loss of meritorious claims and the preclusion 

of access to any remedy. 

 

In his judgment, Turner J found that, even 

though ‘most if not all of these cases could 

have been avoided and the extended 

deadline could have been complied with’, 

he was ‘entirely satisfied that the correct 

approach [was] to permit them to proceed’ 

and extended the time for registration. 

 

The most important factors were: 

 No jeopardised GLO timetable; 

 No discernible saving of expense; 

and 

 Prejudice to the defendant did not 

outweigh the risk of individual 

claims losing ‘their prospect of 

achieving substantive justice’. 

 

The 2
nd

 Application  

 

In respect of the 2
nd

 application, the 

defendant conceded that 5 of the 8 

unregistered claims should be ‘indulged’ 

the relevant time extension, as the 

formalities were completed before the 

original cut-off date. 

 

For the remaining 3 cases, it was argued 

that any claim purportedly commenced by 

a deceased party is a nullity which is 

incapable of subsequent rectification (see 

K imathi v Foreign and Commonwealth 

Office (No 2) [2016] EWHC 3005). 

 

However, the claimant successfully 

bypassed this notion, on the foundation 

that the existence of a nullity claim does not 

preclude the commencement of fresh 

proceedings, which are not a nullity. 

 

Was the judge entitled to exercise his 

discretion? The defendant argued that the 

3-stage test for relief from sanctions, 

established in the case of Denton & Ors v TH 

White Ltd & Ors  [2014] EWCA Civ 906, 

should be exercised – Turner J agreed. 

 

https://www.bc-legal.co.uk/bcdn/417-218-group-litigation-order-for-british-steel-coke-oven-workers.html
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Although each of the 3 claims evidenced 

‘serious and significant’ defaults, which 

were caused by ‘culpable oversight’, the 

judge was satisfied that the individual 

claimants’ breaches had not ‘prevented to 

any significant degree the court or the 

parties from conducting these claims or the 

litigation as a whole efficiently and at 

proportionate cost’. 

 

Accordingly, further time was granted for 

the residual 3 claims to be registered on the 

GLO register. 

 

Full text judgment can be accessed here. 

 

LASPO Part 2 Post-

Implementation Review 

Published 

 

The Ministry of Justice (MoJ) admitted, in 

December 2018, that a review of the 

effectiveness of the Legal Aid, Sentencing 

and Punishment of Offenders Act (LASPO) 

reforms would be published ‘early in the 

New Year’. We reported on this set-back in 

edition 257 of BC Disease News (here). 

 

Until this week, there was still no sign of the 

Ministerial publication, which was now 2 

months overdue. 

 

In Parliament, Lucy Frazer QC, 

Parliamentary Under-Secretary of State at 

the MoJ, was grilled by Labour MP, 

Stephanie Peacock, on the issue of delay.
1

 

 

In response, Ms Frazer QC assured the 

House that, while the LASPO review should 

be ‘expected shortly’, 'this is a serious matter 

that takes time'.  

 

Almost immediately, it was announced 

yesterday that the Post-Implementation 

Review of Part 2 of LASPO had been 

published.
2

 

 

On the GOV.UK website, the MoJ set out the 

conclusions of the review, which were 

resoundingly positive:  

 

‘The Government considers that, on 

balance, the evidence suggests that the 

Part 2 reforms have been successful 

against their objectives. The evidence 

available and the views expressed by 

stakeholders indicate that costs have been 

reduced, that fewer unmeritorious cases 

are being taken forward and that access to 

justice at proportionate cost i s  generally 

being achieved. 

 

As the Part 2 reforms, as a package, have 

met their objectives and are functioning 

effectively, the Government i s  not 

proposing any amendments to the primary 

legislation. The Government will keep the 

detailed suggestions for reform of rules and 

regulations under review, as it will all 

aspects of the reforms more generally’.
3

 

 

In spite of this, the Government has 

highlighted 2 key areas of concern from the 

responses to the consultation: qualified 

one-way costs shifting (QOCS) and limited 

uptake of damages based agreements  

(DBA).  

 

Action is likely to be taken on DBAs later this 

year, after a separate review is undertaken, 

while an extension of the QOCS regime to 

cases outside of personal injury has been 

ruled out until the threat of unintended 

consequences for defendants has been 

addressed. 

 

Full details of the Part 2 review can be 

accessed here. 

 

Jersey Discount Rate 

Legislation Approved 

 

Since September 2017, when the former 

Lord Chancellor forecasted that the 

personal injury discount rate would rise to 

between 0% and 1% (reported here), we 

have monitored the influence of distinct 

jurisdictions and devolved powers, such as 

Jersey and Scotland, on rate reform in 

England and Wales. 

 

In edition 254 of BC Disease News (here), we 

discussed that the States of Jersey had 

published a report, called the Draft 

Damages (Jersey) Law 201 (the ‘Draft Law’). 

This recommended the introduction of a 

dual-rate regime, which would reduce 

lump sum personal injury damages to the 

following extent: 

 A 0.5% discount on the entire 

settlement, where the single lump 

sum covers a period of up to 20 

years; and 

 A 1.8% discount on the entire 

settlement, where the single lump 

sum covers a period in excess of 

20 years. 

 

The ‘Draft Law’ also confers a statutory 

power to courts to make a periodical 

payment order (PPO), if it is ‘appropriate’ to 

do so. 

 

On Wednesday of last week, it was 

announced that the ‘Draft Law’ had been 

approved by the States of Jersey without 

objection.
4

 

 

Chief Minister of Jersey, Senator John Le 

Fondré, explained that this ‘critical’ piece of 

legislation was required ‘in the shortest 

possible time frame’ and ‘will now provide 

a sound basis for setting a discount rate 

and for allowing periodic payment orders’.
5

 

 

Senator Le Fondré also revealed, last week, 

that he would be assessing 5 

recommendations, set out by the 

Corporate Services Scrutiny Committee, 

which would tighten the control of any 

future changes to the discount rate. The 

Committee has also called for Regulations 

to be published, by May 2019, which 

provide further detail on how discount rate 

amendment is managed. 

 

The UK Parliament spent most of 2018 

debating and amending Part 2 of the draft 

Civil Liability Bill, which establishes how the 

rate will be set in future in England and 

Wales. In edition 257 (here), shortly after the 

Civil Liability Act 2018 was passed, we 

reported that the latest date for Lord 

Chancellor and Secretary of State for 

Justice, The Rt Hon David Gauke MP, to 

establish a new rate, is 7 August 2019.  

 

Updates on the Lord Chancellor’s progress 

with the ‘first review’ and subsequent ‘rate 

determination’ can be expected in due 

course. 

https://www.bailii.org/ew/cases/EWHC/QB/2019/143.html
https://www.bc-legal.co.uk/bcdn/758-257-laspo-review-process-subjected-to-further-delays
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/777039/post-implementation-review-of-part-2-of-laspo.pdf
https://www.bc-legal.co.uk/bcdn/235-199-new-discount-rate-0-to-1-lidington-reveals
https://www.bc-legal.co.uk/bcdn/731-254-new-discount-rates-proposed-in-draft-jersey-law
https://statesassembly.gov.je/assemblypropositions/2018/p.131-2018.pdf
https://statesassembly.gov.je/assemblypropositions/2018/p.131-2018.pdf
https://www.bc-legal.co.uk/bcdn/757-257-countdown-to-new-personal-injury-discount-rate-begins
http://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
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In related news, it has been reported that 

the landmark Royal Court of Jersey case: X 

Children v The Minister for Health (2018) 

[featured in editions 237 (here) and 239 

(here)] has settled out of court for an 

undisclosed fee.
6

  

 

Here, the £238 million claim valuation had 

been inflated by a (–)3.75% discount rate 

and we had been awaiting the publication 

of full-text judgment to observe the expert 

opinion of economists, actuaries and 

accountants on claimant attitudes to 

investments, which affect rate calculation. 

We also expected to read supplementary 

submissions on an intervention, led by the 

Attorney General, which advised that 

damages would be more effectively 

awarded by way of PPO than lump sum. 

 

IOSH Occupational 

Cancer Campaign 

Enlists 300
th
 Supporting 

Organisation 

 

In April 2017, we reported (here) that 100 

private and public sector organisations 

had signed up and pledged to support an 

Institution of Occupational Safety and 

Health (IOSH) campaign responsible for 

raising awareness of occupational cancer. 

 

Last month, it was announced that support 

had tripled, as UK manufacturing firm, 

Klever Furniture, became the 300
th

 

organisation in support of ‘No Time To Lose’ 

(NTTL).
7

  

 

IOSH President, Dr Vincent Ho, reacted to 

the tri-centennial achievement, as follows: 

 

‘Reaching our 300th supporter is another 

significant milestone for the campaign, 

which goes from strength to strength. We 

know it is having an impact on the lives of 

people across the world’. 

 

Symon Eyre, Managing Director of Klever 

Furniture, provided an explanation as to 

why the company was compelled to join 

the campaign: 

 

‘As a small fledgling company, we are very busy on many fronts within the workplace. 

However, given the fact that the fabric of the building does include asbestos, I decided it 

would be good to support to the No Time to Lose campaign, and use this opportunity to 

review the campaign literature. 

 

This coming year we need to check out what we need to do, and then implement the 

necessary procedures and/or improvements, to ensure we safeguard our employees and 

others now and into the future ’.  

 

Of the 300 supporting organisations, 116 have confirmed that risk assessments will be 

carried out and, where necessary, assured that action will be taken to prevent employee 

exposure to carcinogenic agents. 

 

Unite Issues Call for Public Inquiry into ‘Aerotoxic 

Syndrome’ 

 

Last week, Unite, the trade union, reiterated its call for a full public inquiry into so-called 

‘aerotoxic syndrome’.
8

  

 

Various experts believe that long-term exposure to contaminated air, which enters aircraft 

cabins through unsealed jet engines (also known as ‘bleed air’) during ‘fume events’ causes 

‘aerotoxic syndrome’. The Civil Aviation Authority (CAA) recognises the condition as 

‘aerotoxicity’.  

 

Common symptoms of ‘aerotoxic syndrome’ include itching or soreness of the eyes, nasal 

discharge, sore throat, coughing, nausea, dizziness and cognitive impairment, while some 

consider the condition to be potentially fatal.  

 

Throughout the inquest into the death of former British Airways (BA) pilot, Richard Westgate, 

it was submitted that ‘aerotoxic syndrome’ was the lethal cause, though these accusations 

were not tested by the Coroner at Swindon Coroners Court, in April 2017.  

 

Following a more recent post-mortem inquest into BA cabin crew member, Matt Bass, who 

died aged 34, the Senior Coroner overseeing the inquest wrote an unprecedented letter of 

concern to the Chief Coroner. As a result, all coroners are now obliged to call for additional 

tests in suspected cases of ‘aerotoxic syndrome’. 

 

On 29 January 2019, Unite was prompted to call for a public inquiry into the controversial 

industrial disease, when news surfaced that a ‘fume event’ had occurred on a return flight 

from Boston to London Heathrow (BA212), one week-prior.  

 

 

Figure: British Airways Boeing 747-400 (Source: Wikipedia) 

https://www.bc-legal.co.uk/bcdn/596-237-3-75-discount-rate-applied-in-238-million-claim-x-children-v-the-minister-for-health-2018.html
https://www.bc-legal.co.uk/bcdn/612-239-attorney-general-intervenes-in-jersey-abuse-claim.html
https://www.bc-legal.co.uk/bcdn/106-181-100-organisations-pledge-to-bring-an-end-to-occupational-cancer.html
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On the outbound BA flight from Heathrow 

(BA213), cabin crew complained of a 

‘strange toxic smell’ when the plane landed 

on US soil. An official Air Safety Report 

logged this incident, but the aircraft was 

pronounced ‘safe for take-off’ by BA 

engineers in Boston, after having 

completed ‘thorough checks’.  

 

However, 1 hour and 41 minutes post-

departure, flight BA212 was forced to divert 

back to Boston, after smoke flooded the 

cabin at 30,000 ft. The pilot declared a 

‘May Day’ emergency.
9

  

 

10 crew members were taken to hospital for 

medical assessment, of whom 2 crew 

members were ‘seriously ill’ and 1 was 

‘violently unwell’.  

 

The Boeing 747-400 remained grounded 

for 3 days, while it was probed by a team 

of experts. Subsequently, it was flown back 

to London without passengers. Almost 

immediately after arrival, the aircraft was 

cleared to embark on a commercial flight 

to New York. 

 

‘Fume events’, like the incident on flight 

BA212, are not uncommon. As a matter of 

fact, in the past year alone, there have 

been multiple reported ‘fume events’ on BA 

flights. In August 2018, a ‘fume event’  

occurred at 20,000 ft, 20 minutes into an 

Airbus A320 flight (BA345) from London 

Heathrow to Nice.
10

 Just one month later, 

another ‘fume event’ occurred at on an 

A320 flight (BA2960) from London Gatwick 

to Glasgow.
11

 

 

It is accepted that toxic 

organophosphates, known as ortho-

substituted tricresylphosphates (ooo-TCPs), 

are found in toxic ‘bleed air’. What is not 

accepted, however, is the source of 

contaminants in ‘bleed air’.  

 

Toxic organophosphates are not detected 

in engine oil itself and, in edition 258 of BC 

Disease News (here), we analysed the 

results of Manchester Metropolitan 

University research, which discovered that 

transisomerisation, a process that occurs in 

aircraft air conditioning systems, does not 

convert harmless organophosphates into 

ooo-TCPs. Ultimately, the study findings 

suggest that more emphasis should be 

placed on identifying alternative ‘bleed air’ 

pollutants, such as hydraulic fuel and anti-

freezing fluid. 

 

BA bosses have attributed the ‘fume event’  

during flight BA212 to de-icing chemicals, 

used on the Boston runway in negative 

15°C temperatures.  

 

According to a BA spokesperson, 

employees are encouraged to report 

safety incidents on flights and details of 

these incidents are passed on to the CAA. 

However, the spokesperson told Sun Online 

Travel that: 

 

‘There has been substantial research into 

questions around cabin air quality over 

many years.  In summary, the research has 

not shown that exposure to potential 

chemicals in the cabin causes long-term ill 

health’.
12

 

 

Not all airlines have downplayed the effects  

of ‘aerotoxic syndrome’, however, with 

EasyJet announcing, in 2017, that it would 

be installing new Pall Aerospace air filters 

on its fleet to reduce the risk of exposure to 

‘toxic air’.
13

 

 

Amid fears that ‘fume events’ have been 

under-reported, Unite has created a ‘Fume 

Event Register’ (see here). 

 

Will the Government submit to unrelenting 

trade union pressure and launch a public 

enquiry into ‘aerotoxic syndrome’? 

 

As an emerging employers’ liability (EL) and 

public liability (PL) risk, readers can expect 

sustained scrutiny of ‘aerotoxic’  

developments in future editions of BC 

Disease News.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/768-258-new-research-disputes-theory-on-aerotoxic-syndrome-phenomenon
https://www.unitelegalservices.org/surveys/fume-event-register
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Feature:  

Breach of Duty in NIHL Claims – ‘Peripatetic’ Noise Exposure and Absence of 

Noise Surveys: Mackenzie v Alcoa Manufacturing (GB) Ltd [2019] EWHC 149 

(QB) 

 

INTRODUCTION 

 

In this week’s feature article, we consider the effect of a High Court judgment, handed down last Thursday, on breach of duty in noise-

induced hearing loss (NIHL) claims. 

 

This case tested the significance of a claimant’s allegation that, in order to ‘communicate he had to shout or use hand signals’ , where 

there were no noise surveys to corroborate or refute a consultant engineer’s noise level/dosage calculations. 

 

FACTS OF THE CASE 

 

The case concerned a NIHL claim, commenced by a 72-year-old claimant against a former defendant employer (D1), at a factory 

operated by the 2
nd

 defendant (D2). In his pleadings, he alleged that he was exposed to injurious noise levels in the course of his 

employment. 

 

Noise Allegations 

 

The claimant was employed by D1 as an apprentice electrician, between 1963 and 1968, at D2’s factory. He subsequently worked for 

another employer, between 1968 and 1976, also in D2’s factory. He attended work 7 days per week (6 when he was an apprentice) , 

labouring 10 hour shifts (though this was deemed to be an exaggeration). 

 

In his witness statement, he submitted that the following processes at D2’s strip mill were ‘noisy’: 

 The production of aluminium ingots; 

 The rolling of aluminium ingots; and 

 The chopping of rolled aluminium ingots with cutting machines; 

 

He further stated that the following processes at D2’s extrusion mill were ‘noisier’ than the strip mill: 

 The heating of aluminium ingots; 

 The pressing of 500-5000 tonne aluminium ingots using compressors; 

 The cooling of aluminium ingots using blowers; and 

 The cutting of aluminium ingots. 

 

The claimant’s job involved the instal lation, maintenance and repair of operating machinery. His witness statement purported that he 

would ‘never work more than a few feet’ from machinery which sometimes had to be switched on to find a fault. Jobs supposedly varied 

in length, from ‘minutes’ to ‘days’. What is more, he pleaded that no hearing protection was provided and that he was not warned about 

the dangers of exposure to excessive noise.  

 

Of cri tical relevance to the court ruling in this case, the claimant stated: 

 

‘ ... i t was necessary to shout to communicate w ith my colleagues at very close distances or even resort to having to tap them on the 

shoulder in order to get their attention or lip read what it is they were trying to relay to me ’.  

 

Bringing Proceedings 

 

The judge at 1
st

 instance established that the claimant’s ‘date of knowledge’ was summer 2012, meaning that the claim was issued within 

the 3-year limitation period for personal injuries. 
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In the claimant’s Particulars of Claim, it was alleged that his injuries were ‘caused by the negligence and/or breach of statutory duty of the 

defendants', their servants or agents’. Specifically, the claimant listed examples of negligence, e.g. the defendants: 

 

‘a) Failed to make a noise assessment contrary to the Noise at Work Regulations 1989…, regulation 4 , or at all … 

i) Failed to investigate and take advice on the noise levels in the said premise[s]… 

q) Failed to monitor the noise levels at the said premise[s] properly, sufficiently, frequently or at all to ensure the Claimant was not exposed 

to unsafe levels of noise ’.  

 

In response, the defendant made no admission on liability and put the claimant to strict proof. 

 

ENGINEERING EVIDENCE 

 

Mr Kevin Worthington was jointly instructed to produce expert engineering evidence. 

 

D2 adduced no evidence at trial that noise surveys of D2’s factory had, or had not been conducted, in the course of the claimant’s 

employment. As a result, Mr Worthington was unable to refer to noise surveys when calculating the claimant’s noise exposure.  

 

However, in similar aluminium production plants, Sound Research Laboratories Limited, in 1989, recorded varying machinery noise levels, 

from 80 dB(A) Leq to 106 dB(A) Leq. These readings decreased to between 75 dB(A) Leq and 88 dB(A) Leq when the machines were shut 

down. 

 

On the basis of this information, albeit of ‘limited assistance’, Mr Worthington found that, although there were some areas of D2’s plant 

where the noise levels were likely to exceed 90 dB(A), the average level was would be unlikely regularly to exceed  this. 

 

He concluded: 

 

‘Hence, wi thout observation of contemporaneous noise surveys/measurements from the premises  at which the Claimant worked, it is not 

possible to demonstrate, on the balance of probability, that h is average daily noise exposure level would have reached or exceeded 

90dB(A) during [this] period of employment. Hence substantiation of this claim on engineering grounds would be very difficult’. 

 

Further, relying on guidance and assumptions alone, Mr Worthington suggested that the claimant’s NIL did not exceed 97 dB, between 

1963 and 1968, and did not exceed 99 dB, between 1968 and 1976. 

 

THE 1
ST

 INSTANCE DECISION 

 

Party Submissions 

 

At 1
st

 instance, the claimant submitted that D1, as an employer, owed the claimant a duty of care at common law and that D2, as 

occupier of the premises in which the claimant worked, owed him a duty of care at common law and a statutory duty under the F actories 

Act. Moreover, that: 

 

‘At the time of the Claimant's employment those duties included a duty to monitor the level of noise at the factory  in order to determine 

whether and if so, what steps needed to be taken to protect the Claimant from exposure to noise which might damage his hearing’. 

 

Counsel for the claimant also argued that, since D2 had failed to disclose noise surveys, it was ‘to be inferred that none was carried out’. 

 

The claimant relied on the Court of Appeal ruling in Keefe v Isle of Man Steam Packet Company [2010] EWCA Civ 683. Keefe regarded a 

NIHL claim, allegedly caused by noise exposure on the galley of a ship. The defendant was aware of the noise risk, as they ha d provided 

PPE for employees, but there was open acknowledgement that noise measurements had not been taken: 

 

‘There is no evidence that the defendants took any measurements of noise levels  in their ships and the judge's finding is that they did not’. 

 

Longmore LJ, giving judgment in Keefe, reasoned, at paragraphs 18 and 19: 
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‘... in the present case there is the potent additional consideration that any di fficulty of proof for the claimant has been caused by the 

defendant's breach of duty in failing to take any measurements . The judge does not appear to have given any weight to this important 

factor. 

 

I f i t is a defendant's duty to measure noise levels in places where his employees work and he does not do so, it hardly lies in his mouth to 

assert that the noise levels were not in fact excessive . In such circumstances the court should judge a claimant's evidence benevolently 

and the defendant’s evidence critical l y . … [A] defendant who has, in breach of duty, made it difficult or impossible for a claimant to 

adduce relevant evidence must run the risk of adverse factual findings. To my mind this is just such a case’. 

 

By contrast, defendant counsel sought to distinguish Keefe on the facts, on the basis that the present case was ‘concerned with events 50 

years ago’ and, unlike in Keefe, where the judge was able to make a finding that no noise surveys had been conducted, it was impossible 

to make the same assumption with certainty in the present case. The fact that documents created 50 years prior might not be a vailable 

was hardly ‘unsurprising’. 

 

HHJ Vosper’s Ruling 

 

On 15 November 2017, His Honour Judge Vosper dismissed the claimant’s NIHL claim against both defendants. 

 

At paragraph 33 of his judgment, he expressed his disagreement with the claimant’s submissions on the duty owed by D2:  

 

‘... it is not possible to make a finding that [the Respondent] is in breach of duty in failing to carry out noise surveys ’. 

 

In addition, the judge was distrusting of the claimant’s account of historic exposure, at paragraphs 44 and 64:  

 

‘It is l i kely that the information given to Mr Worthington exaggerates the Claimant's noise exposure ...  

 

... the Claimant's evidence could not be regarded as sufficiently precise for me to reject the engineering evidence in favour of it. That is 

not to criticise the Claimant. It is simply unrealistic for him to be able to remember in detail the events of more than 50 years ago. 

 

Weighing up the quality of available evidence, including Mr Worthington’s concluding remarks that the claimant was not regula rly exposed 

to noise levels above 90dB(A), he went on to find, at paragraph 58: 

 

‘I do not accept the submission of Mr Johnson that I should ignore the engineering evidence because the Second Defendant has not 

produced noise surveys’. 

 

Accepting the evidence of the single joint engineer, the claimant was judged to have failed to prove tortious exposure to noise by the 

defendants. 

 

Subsequently, the claimant appealed against HHJ Vosper’s ruling, in respect of D2. 

 

THE DECISION ON APPEAL 

 

Party Submissions  

 

On appeal, the claimant’s grounds of appeal were as follows:  

 

1) D2 had not complied with its duty conduct noise surveys between 1963 and 2007 

2) HHJ Vosper should not have distinguished the case from Keefe. 

3) On ‘benevolent’ interpretation of the claimant and ‘critical’ interpretation of the defendant, per Longmore LJ in Keefe, D2 tortiously 

exposed the claimant to excessive noise between tax years 1963/64 and 1975/76.  

4) HHJ Vosper did not consider that D2’s duty to peripatetic workers, post-1972, was to avoid any exposure at or exceeding 90 dB(A). 

5) In the alternative, that HHJ Vosper did not accept that D2’s duty to peripatetic workers, post-1972, was to avoid any exposure at 

or exceeding 90 dB(A). 

 

By contrast, the defendant contended that HHJ Vosper’s judgment was ‘careful and considered’. 
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Regarding compliance of D2’s alleged duty to carry out noise surveys, the claimant cited page 5 of Noise and the Worker, where the 

guidance states that noise surveys can be carried out if an employer is aware of an ‘excessive noise’ problem: 

 

 

 

In the 1963 version of the document, ‘excessive noise’ was identified by the co-existence of all 6 factors below: 
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Then, in 1968, Noise and the Worker was revised to state that ‘excessive noise’ could be identified by the existence of just 1 factor. Thus, 

the claimant averred that from 1968, the duty to conduct noise testing applied to D2. 

 

Garnham J’s Ruling 

 

 Was there a duty to carry out a noise survey? And if so, when did this duty arise? 

 

On this preliminary issue, encompassing the 1
st

 ground of appeal, Mr Justice Garnham considered that ‘i t could not be said there was a 

duty to conduct noise surveys at the second defendants' premises before 1968 but there was such a duty after 1972’, when the Code of 

Practice was published. 

 

His reasoning was formulated, using extracts from Mr Worthington’s joint expert report: 

 

‘... prior to 1972, a reasonable and prudent employer ... may have been unaware as to how to conduct a detailed assessment where 

they could engage the services of a specialist consultant’. 

 

At paragraphs 27 and 28, the judge reached a conclusion: 

 

‘Plainly, the duty to consider conducting a noise survey did not arise instantly upon publication of the 1968 edition . Had the defendants 

applied their minds to the issue ... they ought to have ... sought to obtain specialist advice. That advice, in all probabili ty, would have 

included the need to conduct a noise survey. 

 

Before concluding that there was an operative duty on the defendants to conduct such a survey, however, some allowance has to be 

made for the time it would take for a reasonably prudent employer to appreciate the effect of the 1968 edition , to identify appropriate 

specialist advice, to commission that advice and to receive and act upon the resulting report. In Baker v Quantum Clothing, a period of 

two years was recognised as reasonable for such a process . I see no grounds for a judge taking a different approach and, in those 

circumstances, I would hold that the Judge ought to have concluded that the defendant was under a duty to conduct noise surveys from 

1970’. 

 

 What was the consequence of D2’s breach, post-1970? 

 

On assessment of this supplementary issue, covering grounds 2 and 3 of appeal, it was necessary for the judge to consider the  effect of 

the defendant’s breach, in the context of Keefe. 

 

Ultimately, Garnham J determined that the 1
st

 instance judge was wrong to distinguish Keefe, on the facts. He went further, stating that in 

rejecting the application of Keefe, HHJ Vosper had not afforded ‘the claimant's evidence the beneficial [benevolent] interpretation 

which Keefe called for’, which would inevitably ‘concluded that the likelihood was that the claimant was exposed to tortiously high levels 

of noise’. 

 

 What of grounds 4 and 5?  

 

In a sparse section of the tail-end of the judgment, Garnham J considered the claimant’s 4
th

 ground of appeal, which was not addressed 

at all in the 1
st

 instance judgment.  

 

Counsel for the defendant supported HHJ Vosper’s approach, which was seemingly to ignore the issue. Mr Worthington’s engineer ing 

evidence established that it was unlikely the claimant was exposed to noise above 90 dB(A). It was obvious, therefore, that a peripatetic 

worker would not have been exposed to a noise dose in excess of 90 dB(A) Lep,d. Whether or not the Code of Practice prohibited exposure 

above 90 dB(A) was a non-issue.  

 

However, for reasons that are not clear, nor explained, the judge preferred the claimant’s argument, finding that ‘it was incumbent on the 

Judge to explain why he was rejecting the claimant's arguments or why he preferred the defendants’ . 

 

In light of all of the evidence and party submissions, the judge found in favour of the claimant on grounds 1, 2, 3 and 4 of the appeal and 

remitted the case to the County Court for assessment of damages. 
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Full text judgment can be accessed here. 

 

Since judgment was handed down last week, we have received confirmation from Patrick Limb QC, of Ropewalk Chambers, that thei r 

client (D2) intends to seek permission to appeal the High Court ruling. Once the appeal paperwork is drafted, w e look forward to seeing 

the grounds of appeal which would be deliberated at the Court of Appeal. 

 

In the interim, it is important to analyse the quality and the relevance of the High Court decision. 

 

CRITICAL ANALYSIS 

 

At paragraph 28 of the judgment on appeal, Garnham J stated that: 

 

‘As there was evidence that there were communication difficulties in the workplace [difficultly hear each other speak] then from 1970 

there was a duty to carry out noise surveys. Failure to do so was breach of duty’.  

 

From 1970, the only guidance available was the Ministry of Labour publication, Noise and the Worker (1963) and the Department of 

Employment publication, The Code of Practice (1972). Both of these documents were non-binding and both sought to achieve an aim; 

namely that long-term exposure to noise, which would equate to a damaging overall quota of noise, should be avoided. 

 

If judges translate this guidance as being equivalent to the binding Noise At Work Regulations (1989), this raises a potential issue – which 

parts of the pre-1989 guidance is binding? 

 

The reality is that, in most cases, a claimant’s historic recollection of communication interference will be the only availab le witness 

evidence. In this scenario, even though noise levels were likely to be well below the threshold of action, the defendant was effectively 

rendered in ‘automatic’ breach of duty, UNLESS they were able to produce evidence of noise surveys. The decision had the effect of 

reversing the burden of proof from the claimant (proving excessive noise exposure) to the defendant (proving under-excessive noise 

exposure).  

 

However, claimant recollection of historic events has also been the subject of criticism in previous case law. In the High Court case of 

Parkes v Meridian Ltd [2007] EWHC B1 (QB), HHJ Inglis stated, at paragraphs 133 to 136: 

 

‘In some cases where there are no direct surveys of the Claimant’s workplace  reference has to be made to other surveys, and there is a 

degree of the application of judgment based on the expert’s experience in arriving at at least a bracket of likely exposure. Reconstructing 

noise levels is not a precise science.  

 

As Professor Lutman I think accepted, anecdotal evidence is likely to yield to scientific evidence ... Descriptions of the need to raise voices 

are very subjective ... 

 

... I  do not think that the decision on noise levels at any of these factories , given the scientific evidence that there is, can in these cases 

be affected by the lay w itness evidence referred to above. I  do not th ink i t appropriate to take a level or bracket coming from the 

engineering evidence, and adding to it because of the description given by witnesses’. 

 

The Inconsistent Application of Keefe 

 

Before inspecting why Garnham J overturned HHJ Vosper’s distinction of Keefe in the present case, we should consider how the courts  

have previously distinguished Keefe. 

 

In Heavey v TMD Friction Ltd (Wakefield County Court, October 2012), the Court was convinced, without hesitation, that it cannot be safely 

and properly inferred, 30 years after the event, that the historic absence and inability to locate evidence of testing is proof that no testing 

was undertaken. In his judgment, HHJ Cockroft referred to Keefe as being ‘almost the exact converse of the present case’, as noise levels 

were ‘routinely measured’. Like Mackenzie, there had been no admission of a failure to measure noise levels.  

 

Similarly, in Caines v Sandbanks Yachting Ltd & 2 Ors  (Southampton County Court), HHJ Burrell QC found that Keefe ‘had no application 

to the facts of the case’. Here, the alleged noise exposure took place in the early 1970’s and the only evidence that the defendan t could 

adduce was ‘snapshot’ photographs of machinery on a large site, where noise exposure could vary enormously. 

https://www.bailii.org/ew/cases/EWHC/QB/2019/149.html
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In Mackenzie, the defendant was unsuccessful in distinguishing Keefe on the following 4 grounds: 

1) Here, the 1989 Regulations did not apply, whereas they did in Keefe.  

2) Unlike in Keefe, there was no positive evidence to suggest that noise surveys had not been carried out. 

3) It was foreseeable that documents could have been lost, due to a longer passage of time than in Keefe. 

4) Here, there was expert engineering evidence, whereas in Keefe, there was none. 

 

The judge on appeal did not consider that any of these distinctions constituted ‘good grounds’ to depart from Keefe. 

 

His rejection of the defendant’s 1
st

 argument was based on the existing duty to carry out surveys, expressed in guidance published before 

1989. We reiterate that Noise and the Worker was never intended to have binding effect and nor was the  Code of Practice. 

 

His rejection of the defendant’s 2
nd

 argument was based on the claimant not having seen surveys. However, it is surely reasonable to think 

that you cannot imply documents into existence just because they are not found.  

 

His rejection of the defendant’s 3
rd

 argument was based on his own expectation that some documents would exist. This is a staggering 

prospect, given that the most recent exposure occurred some 42 years earlier.  

 

Finally, his rejection of the defendant’s 4
th

 argument was based on the engineering evidence, which provided no ‘positive evidence’ on 

noise levels. Th is appears, from the judgment alone, to be incorrect. Mr Worthington concluded that it was unlikely that the Claimant was 

regularly exposed to noise above 90 dB(A) – a positive finding if ever there was one.  

 

THE WIDER IMPLICATIONS 

 

Doughty Street Chambers, who acted for the claimant, have heralded their success at the High Court as giving rise to ‘wide implications 

for claimants seeking compensation for hearing loss and other industrial diseases ’.
14

 

 

They go on to claim that: 

 

‘It makes clear that, when a defendant i s under a duty to measure levels of a toxin (such as noise, or dust), they must provide those 

measurements, or explain why they cannot do so, otherwise a claimant may establish breach even in the absence of supportive expert 

evidence’. 

 

But, to what extent is this acclamation genuine? 

 

Mackenzie is an appeal from a Circuit judge and is therefore binding on the Circuit bench, in theory.  

 

However, Keefe, a Court of Appeal decision, has a higher standing than Mackenzie, which means that defendants are still open to argue, 

as they have in previous case law (see above), that Keefe does not apply on the facts of subsequent cases heard in court.  

 

The most apt description of Mackenzie, therefore, is that it is an application of Keefe on a specific set of facts. When faced with a different 

set of facts, one might expect that a judge would reach an alternative outcome. 

 

What if Mackenzie was followed, hypothetically?   

 

One might envisage, if Mackenzie was unsuccessfully appealed at the Court of Appeal and had equal standing with Keefe, that it could 

not reasonably be followed in a number of circumstances. 

 

For example, to apply Mackenzie in a NIHL case involving a dissolved entity, it would surely be an oversight to punish a defendant of this 

status from providing documents that are no longer available.  

 

What is more, in the context of asbestos case law, Doughty Street’s interpretation of the Mackenzie judgment would appear to suggest 

that from 1970 onwards, thanks to the introduction of the 1969 Asbestos Regulations, a defendant’s failure to adduce asbestos  testing 

evidence would result in an ‘automatic’ finding on breach.  

 



 
  PAGE | 26 

 

 

Nonetheless, if Mackenzie is merely an application of the Keefe judgment to a specific set of facts, we argue that Mackenzie is not 

intended for broad brush application. This view would seem to be consistent with the decision in Garner v Salford City Council [2013] EWHC 

1573 (QB), in which Keith J stated, at paragraph 28: 

 

‘The case is unlike Keefe v The Isle of Man Steam Packet Co Ltd  [2010] EWCA 683 (Civ), in which the Court of Appeal held that the defendant 

could not assert that it had not been proved that the noise levels on its boats were excessive when in breach of duty it had failed to 

measure those levels. There was no duty on the company in 1978 to check the lagging for asbestos, only guidance, and it was sufficient 

compliance with that guidance for the company to proceed on the assumption that it contained crocidolite’.  

 

To ward off future danger of the Mackenzie judgment, insurers could benefit from producing their own evidence, which provides a 

legitimate explanation as to why noise surveys cannot be located, e.g. because the only person who could say whether or not testing was 

undertaken is now deceased. To rely solely on submissions, as the defendant did in the present case, may be met with risk, in the light of 

Mackenzie.  
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Welcome 

 

Welcome to the 262
nd

 edition of BC Disease News.  

 

In the last week, the Supreme Court has overturned the Court of Appeal in 

professional negligence proceedings which related to damages obtained under 

the 1999 miners’ compensation scheme.  

 

What is more, the Court of Appeal (Civil Division) heard submissions on sentencing 

in contempt proceedings, as LV= attempted to challenge a suspended 

custodial sentence for providing dishonest medical evidence. 

 

We also report on a noise-induced hearing loss (NIHL) claim, listed for trial at the 

High Court next month, in which it is alleged that the Ministry of Defence (MoD) 

failed to provide an ex-Royal Marine with the correct hearing protection in 

Afghanistan. 

 

Elsewhere we present the results of 3 clinical trials of immunotherapy drugs, which 

could soon be made available to mesothelioma patients, in the hope of 

improving treatment results.  

 

This week, our feature article re-launches our innovative quantum and reserving 

tool, ABCQuantum – in this updated and extended version, users can calculate 

quantum in ANY personal injury claim.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

VWF Compensation for Services and Professional Negligence Appeal – PPO vs 

Interim Payment Orders for Future Medical Care – Royal Marine NIHL and Tinnitus 

Claim and MoD Negligence – Asef Zafar Civil Contempt of Court Appeal – Phase 

II Nivolumab Plus Ipilimumab Clinical Trials – Phase I CA-170 Clinical Trial – 

Medical Experts and CTE – ABCQuantum for All PI Claims.  
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Solicitors’ Negligent 

Advice Did Not Result in 

Undervalued Claim, 

Rules Supreme Court: 

Perry v Raleys Solicitors 

[2019] UKSC 5  

 

 

This week, the Supreme Court handed 

down judgment on appeal from Perry v 

Raleys Solicitors [2017] EWCA Civ 314. On 

Wednesday, the Court reinstated the 

original decision of His Honour Judge 

Saffman at 1
st

 instance, who concluded 

that the claimant had not settled his 

occupational vibration white finger (VWF) 

claim at an undervalue because of 

negligent legal advice. 

 

We reported on the Court of Appeal ruling 

in edition 183 of BC Disease News (here), 

wherein Gloster LJ found that the now 

defunct claimant law firm, Raleys Solicitors, 

was liable to pay damages to its former 

client of £14,556, plus interest at 8%, based 

on the ‘loss of a chance’ of bringing a 

services claim with 80% prospect of 

success.  

 

Background to the Professional Negligence 

Claim 

 

The claimant was employed by the 

National Coal Board and its successor, the 

British Coal Corporation, between 1966 

and 1994. As a miner, he was frequently 

exposed to vibration when operating 

vibratory tools.  

 

He developed VWF, a form of hand arm 

vibration syndrome (HAVS), and in 1996, he 

instructed Raleys to pursue a claim for 

damages, under the Department for Trade 

and Industry (DTI)-established, tariff-based 

miner’s compensation scheme (‘the 

Scheme’), which was established in 1999. 

Raleys acted for thousands of miners.  

 

Damages payable under ‘the Scheme’  

provided compensation for pain, suffering 

and loss of amenity (general damages), 

handicap on the labour market (Smith v 

Manchester
1

 awards), and other financial 

losses (special damages), including past 

and future loss of earnings. 

 

The claim was eventually settled for 

£11,660, but this figure did not consist of 

compensation for services, which miners 

were entitled to if their condition had 

reached a point where ‘a man could no 

longer carry out certain tasks without 

assistance’. Compensation for services, 

incorporated into ‘the Scheme’ by way of a 

supplementary ‘Services Agreement’, were 

for the following 6 tasks: 

a) gardening work, including 

planting, heavier garden work, 

grass cutting, pruning etc, summer 

and winter; 

b) window cleaning, summer and 

winter; 

c) DIY, normal household repairs 

including changing fuses, plugs, 

etc; 

d) decorating, including paper 

hanging and painting inside and 

out; 

e) car washing summer and winter; 

f) car maintenance, the basis 

servicing, changing plugs, points, 

oil, anti-freeze and other similar 

tasks. 

 

The claimant commenced a professional 

negligence claim against Raleys (entered 

into administration in 2016) on the basis that 

his injury, which was rated as ‘3V’ and ‘3Sn’ 

bilaterally, impeded his ability to carry out 

the tasks and thus, his formerly instructed 

solicitors were in breach of duty for failing 

to pursue additional damages for services, 

which resulted in an undervalued claim. 

Negligence was admitted 2 days before 

trial.  

 

The 1
st

 Instance Decision 

 

At Leeds County Court, HHJ Saffman found 

in favour of the defendant. 

 

Controversially and of pivotal relevance to 

the decision, the judge ‘conducted a trial 

of the question whether Mr Perry would (or 

indeed could) have brought an honest 

claim for a Services Award, if given 

competent advice by Raleys’. In this test of 

causation, the burden was on the claimant 

to prove his case on the balance of 

probabilities, while the defendant was 

entitled to challenge factual evidence 

which could have ‘formed part of the 

matters in issue, either at a trial of the 

underling claim, or upon its adjudication or 

settlement pursuant to the Scheme’. 

 

Having heard the evidence, HHJ Saffman 

‘did not accept that Mr Perry could not 

perform unaided the tasks which he did 

carry out unaided before the onset of VWF’. 

 

In spite of the defendant’s admission of 

negligence, the claimant did not qualify for 

additional compensation for services. 

 

The Court of Appeal Decision 

 

At the Court of Appeal, Gloster LJ 

considered this to be ‘one of those very rare 

cases where an appellate court should 

interfere with the factual conclusions of the 

trial judge’. 

 

Accordingly, the appeal was allowed on 

the following grounds: 

i. the judge made a material error of 

law in his approach to the 

determination of the causation 

question as to whether Mr Perry 

would have made a claim; 

ii. he wrongly assumed that the 

burden of proof was on Mr Perry; 

iii. he demonstrably failed to 

consider, or misunderstood, 

relevant evidence [the findings of 

the single-joint expert were 

effectively side-lined]; and 

iv. his decision (that Mr Perry could 

not honestly have claimed in 1999 

and thereafter that he was unable 

to perform the relevant tasks 

without assistance) cannot 

reasonably be explained or 

justified. 

 

Specifically on the issue of causation, at 

paragraph 28 of her judgment, she found 

that: 

 

https://www.bc-legal.co.uk/bcdn/119-183-court-of-appeal-find-obsolete-miners-law-firm-negligent-perry-v-raleys-solicitors-2017-ewca-civ-314.html
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‘... the judge was wholly wrong, both as a 

matter of principle and in the particular 

circumstances of this case, to have 

engaged in the kind of factual 

determination which he did ...’ 

 

The rationale behind this decision was to 

deter ‘negligent solicitors, or ... their 

insurers, to raise huge obstacles to 

claimants ... to prove in the litigation 

against solicitors that they would have 

succeeded in making such a claim against 

the third party’.   

 

Putting the claimant to proof on every issue 

of the underlying claim, effectively 

conducting a ‘trial within a trial’ years after 

the underlying claim was brought, was 

deemed to be an ‘intellectually unsound’ 

approach. Further, it was a ‘superficial 

cross-examination of an unsophisticated 

claimant’, which was not supported by 

‘well-settled’ case authority.  

 

The Supreme Court Decision 

 

Supreme Court judgment was given by Lord 

Briggs, with whom Lady Hale, Lord Wilson, 

Lord Hodge and Lord Lloyd-Jones agreed.  

 

In giving his unanimous decision, he set out 

the law on causation in professional 

negligence cases, where courts are tasked 

with the difficult exercise of comparing the 

real-world future (without negligence) with 

a hypothetical ‘counter-factual’ world 

(without negligence) to measure ‘lost 

opportunity’ (e.g. financial deficit) suffered 

because of negligence. Lord Briggs made 

the following distinction, at paragraph 20: 

 

‘… the courts have developed a clear and 

common-sense dividing line between those 

matters which the client must prove, and 

those which may better be assessed upon 

the basis of the evaluation of a lost chance. 

To the extent (if at all) that the question 

whether the client would have been better 

off depends upon what the client would 

have done upon receipt of competent 

advice, this must be proved by the 

claimant upon the balance of probabilities. 

To the extent that the supposed beneficial 

outcome depends upon what others would 

have done, this depends upon a loss of 

chance evaluation’ [first laid down in Allied 

Maples Group Ltd v Simmons & Simmons (a 

fi rm) [1995] EWCA Civ 17]. 

 

Strictly applying the Al lied Maples principle 

to the present case, it was necessary for the 

claimant to prove, on the balance of 

probabilities, ‘that properly advised by 

Raleys, he would have made a claim to a 

Services Award under the Scheme within 

time’. This claim would only have been 

‘honest’ if he believed that: 

 

‘a) He had, prior to developing VWF, carried 

out the six tasks, or some of them, without 

assistance, 

b) After developing VWF, he needed 

assistance in carrying out all or some of 

those tasks, and 

c) The reason for his need for that 

assistance was a lack of grip or manual 

dexterity in his hands, brought on by VWF’. 

 

The authorities confirmed that it was 

‘generally inappropriate to conduct a trial 

within a trial’ in cases where the court 

assesses a lost chance. The same could not 

be said for cases, such as Perry, where the 

court assesses the claimant on the balance 

of probabilities. Thus, for HHJ Saffman to 

subject the claimant’s counter-factual  

submission (that he would have made an 

honest claim) to forensic investigation of his 

VWF condition was not contrary to principle. 

 

Lord Briggs went on to deliberate over the 

claimant’s superfluous criticism of the 1
st

 

instance judge, namely that his approach 

on causation conferred a burden on the 

claimant that his claim had to be 

‘successful’, as well as ‘honest’. 

 

This was not the interpretation of His 

Lordship, however, which was reasoned at 

paragraph 47: 

 

‘While … the judge did use language 

which, read on its own, might appear to 

suggest that he imposed upon Mr Perry the 

additional burden … his analysis of 

causation … i n the context of the judgment 

as  a whole, makes it clear that he was not 

… His reference to a “successful” claim 

may have been … shorthand for his earlier 

reference to the requirement upon Mr Perry 

to show that his claim had a more than 

negligible prospect of success’. 

 

Accordingly, the Supreme Court justices 

concluded that HHJ Saffman’s 

determination of the case ‘was not vitiated 

by any error of law’. 

 

Having determined that there was no error 

of law or principle, Lord Briggs analysed 

whether HHJ Saffman had erred in making 

his subsequent determination on the facts 

before him. 

 

The claimant argued that not enough 

weight had been given to expert evidence 

and that the 1
st

 instance judge was wrong 

to conclude that false witness evidence 

had been given by the claimant and his 

family. However, these were deemed to be 

matters for the trial judge which should not 

be reconsidered. 

 

Further, the 1
st

 instance judge was found to 

have been falsely accused of 

misunderstanding, or failing to apply, the 

principle that the claimant did not have to 

be ‘entirely disabled’ to benefit from the 

Services Award, since he explicitly 

acknowledged that ‘inability or reduced 

ability to carry out the services tasks’ would 

be sufficient. 

 

As a result, Lord Briggs allowed the appeal, 

overturning all elements of the Court of 

Appeal decision to restore the original 

County Court ruling. 

 

Full text judgment can be accessed here. 

 

This binding decision will undoubtedly be 

welcomed by members of the solicitors’ 

professional indemnity insurance market. 

 

 

 

 

 

 

https://www.bailii.org/uk/cases/UKSC/2019/5.html
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Preferred Mechanism for 

Awarding Future Care 

Damages – PPO vs 

Interim Payment Order: 

Howard v The Imperial 

London Hotels Ltd [2019] 

EWHC 202 (QB) 

 

Last week, judgment was handed down in 

the case of Howard v The Imperial London 

Hotels Ltd [2019] EWHC 202 (QB). This 

decision is relevant to parties negotiating 

high value settlement for future losses, e.g. 

private medical treatment in ‘living 

mesothelioma’ claims. What is the more 

appropriate mechanism for paying 

compensation in this scenario: a periodical 

payment order (PPO), or an interim 

payment order? 

 

Howard involved a malignant 

mesothelioma claim, which settled shortly 

before trial, in June 2018, for a lump sum of 

£230,000. 

 

The lump sum encompassed 

compensation for pain, suffering and loss of 

amenity (PSLA), and the private medical 

costs of immunotherapy treatment to-date. 

The 73-year-old claimant, who was 

diagnosed with mesothelioma in May 2017, 

had received 3 cycles of immunotherapy 

(Pembrolizumab, trade name Keytruda®), 

costing £13,610.25 (£4,536.75 per cycle). 

At the date of trial, the claimant’s life 

expectancy was between 3 and 6 months. 

 

The parties agreed that the claimant was 

entitled to future funding for further therapy, 

as recommended by the claimant’s 

treating oncologist, Dr Szlosarek, including 

emerging therapies. However, the parties 

were in disagreement over the category of 

funding arrangement that should be 

ordered by the court. 

 

At the assessment of damages hearing, the 

claimant submitted that the continuing 

costs of immunotherapy should be funded 

by way of PPO, pursuant to s.2(1) of the 

Damages Act 1996 (as amended by s.100(1) of the Courts Act 2003).  

 

 

 

The defendant opposed the suitability of such an order, in principle, having already offered 

to pay for future treatment directly, or to indemnify the claimant for the cost. Further, the 

defendant expressed a willingness to pay for new treatments, recommended by the 

treating physician, insofar as was ‘reasonable’. In the alternative, the dispute ‘could be put 

before the court as part of an interim payment application’ .  

 

How Was the PPO Option First Introduced? 

 

Proceedings were issued on 23 March 2018. In the claimant’s attached  Schedule of Loss, 

under the heading ‘Private Treatment’, the claimant initially sought: 

 

‘... to recover the cost of this future treatment, for so long as it is necessary. In the event the 

Defendant will not agree to fund the future treatment that may be recommended by the 

Claimant’s treating oncologist, the Claimant will seek a lump sum for the remaining heads 

of loss and a stay of the claim for future treatment’. 

 

Thus, a PPO was never the subject of express pleading or claim.  

 

In fact, the first mention of a PPO was a ‘Draft Order’, produced in skeleton arguments which 

were served 1 day before the assessment of damages hearing, in January 2019. 

 

What Were the Terms of the ‘Draft Order’? 

 

The claimant’s draft PPO sought £90,000 per year in quarterly instalments of £22,500. Funds 

would be deposited in a trust fund.  

 

The Effect of ‘Late Notice’? 

 

One of the objections, raised by the defendant, was the claimant’s ‘late notice’ of their 

intention to pursue a PPO. Did this constitute a breach of CPR 41.5? 

 

 

 

The claimant contended, albeit unsuccessfully, that any obligation under this rule was 

‘permissive’, rather than ‘mandatory’, due to the use of the conditional verb, ‘may’. 
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However, the reality of the claimant’s ‘late notice’ was that the defendant and its insurers 

had had little opportunity to ‘assess their position’ and this was highly relevant to the question 

of whether the court should exercise its discretion to enforce the ‘Draft Order’, under CPR 

41.7. 

 

 

 

As such, Master Thornett concluded, on this separate issue, that the latest reasonable date 

for the claimant to have provided notice of PPO intent was late November 2018. 

 

The Assessment of Damages Hearing – ‘Draft Order’ vs Interim Payment Order? 

 

In disposing of this general issue, Master Thornett considered whether PPO’s are a suitable 

mechanism for subsidising mesothelioma care, compared to intervallic payments. 

 

The judge remarked on the common features of PPO’s, such as:   

 The general required element of certainty; 

 An inability to make orders that start and end on a date which is uncertain; 

 The need to identify and fix the annual figure; 

 Thee need to fix the payment intervals; and 

 The lack of jurisdiction to vary an order by reviewing the claimant’s health at a 

future date. 

 

For claimants in receipt of immunotherapy, where future needs are unpredictable, both in 

terms of duration and prescription, a PPO cannot ‘be said to reflect the anticipated future 

with very much accuracy’.  

 

For this very reason, the judge observed that parties in asbestos claims typically negotiate 

their own terms, e.g. in the case of Hague v British Telecommunications Plc [2018] EWHC 

2227 (QB), where a compromise agreement to indemnify was made (we reported on this 

case here). 

 

Any PPO in the present case would be purely based on the clinical status quo, though the 

claimant proposed to incorporate a provision to vary their ‘Draft Order’ to capture any 

emerging therapies, e.g. nivolumab and ipilimumab, which feature in the 6
th

 article of this 

edition. 

 

Whilst this provision to vary might increase 

the claimant’s flexibility, the defendant 

submitted that there would be:   

 

‘... no provision for the Defendant to 

question or challenge any change in his 

current treatment regime. Effectively, all 

discretion in respect of the application of 

received funds lie with the Claimant and 

such treating oncologist as the Claimant 

choses from time to time ... The Defendant 

is powerless to challenge anything falling 

short of payment where there is no 

immunotherapy treatment at all’. 

 

One perceived financial advantage of the 

claimant’s draft PPO over interim payments 

was that, if the purpose of the payment no 

longer existed (e.g. premature death) and 

the claimant was in receipt of surplus funds, 

there was an express obligation in place to 

refund the excess monies.  

 

Nevertheless, Master Thornett believed that 

this perceived disadvantage of interim 

payments could be easily avoided by the 

claimant ‘offering repayment in exchange 

for the Defendant agreeing to put the 

Claimant more comfortably in funds for his 

continuing treatment’. 

 

On the whole, Master Thornett was ‘satisfied 

that drawing upon interim payments to fund 

immunotherapy in the circumstances of a 

case such as this, where the Claimant's life 

expectancy is very limited, is by far the 

more flexible and appropriate tool than a 

PPO’. He continued to explain why interim 

payments were the preferable mechanism, 

at paragraph 49: 

 

‘They avoid the preliminary requirement in 

a PPO of establishing that the revised 

treatment approach falls within the 

definition and scope of the relevant 

variation provisions of the PPO. To the 

contrary, the Claimant can instead 

contemplate a variety of 

recommendations reflecting changed 

cl inical circumstances without the worry of 

any preliminary challenge as to 

interpretation’. 

 

The underlying difficulty of making a PPO 

that is both ‘certain’ and ‘flexible’ is an 

https://www.bc-legal.co.uk/bcdn/668-246-immunotherapy-indemnity-hague-v-british-telcommunications-plc-immunotherapy-reasonableness-of-treatment-private-dictionary-principle-2018-ewhc-2227-qb
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illustration of the problem with PPO’s ‘in 

principle’. 

 

Accordingly, the court was not inclined to 

award a PPO and the claim for future costs 

of immunotherapy was adjourned. 

 

Full text judgment can be accessed here. 

 

£1.3 Million Military 

Deafness Claim Listed 

for High Court Trial in 

March 

 

A former Royal Marine is seeking damages 

of £1,275,899 million from the Ministry of 

Defence (MoD) for noise-induced hearing 

loss and tinnitus.
2

 Given the abnormally 

high level of compensation sought, the trial 

of liability is scheduled to be heard in the 

High Court next month. It is considered to 

be a landmark case – the first of its kind and 

a potential test case for future military 

deafness claims. 

 

Mr Alistair Inglis, who now uses a hearing 

aid, alleges that his hearing impairment 

was caused by prolonged exposure to the 

noise of weapons and vehicles during 14 

years of military service, eventually forcing 

him to leave in 2012. Somewhat ironically, 

Mr Inglis currently works in health and 

safety. 

 

The claimant’s submissions on breach of 

duty have been summarised by Mr Simon 

Ellis, his solicitor at Hugh James, as follows: 

 

‘Essentially, we say he was not given the 

right protective equipment to mitigate 

against noise exposure. We also say that 

hearing tests he had in the Marines did not 

pick up the level of hearing loss from which 

he now suffers’. 

 

The question of when military personnel are 

owed a duty of care is a much-debated 

topic.  

 

High ranking military officials are of the 

opinion that combat activity should be 

immune from legal action, while claimant 

lawyers argue that the MoD’s duty to 

safeguard its servicemen and women does 

not cease after troops leave the training 

ground. 

 

In editions 257 (here) and 259 (here) of BC 

Disease News, respectively, we reported on 

a non-freezing cold injury claim and a Q 

fever claim, both of which were brought by 

former servicemen. In the former claim, the 

soldier argues that his condition was 

developed as a result of cold conditions in 

UK-based training exercises, while success 

in the latter claim relies on the Central 

London County Court finding that the 

soldier was infected with Helmand-fever 

bacteria in Helmand province – a war 

zone. 

 

In this particular claim, the 39-year-old 

pleads that his injurious exposure ‘was a 

combination of both training and combat 

exposure’, as inadequate hearing 

protection was supplied both in and out of 

action in Afghanistan. 

 

The MoD disputes the ‘extent’ and ‘precise 

cause’ of the claimant’s hearing loss. From 

this limited snippet of information, it could 

be implied that audiometric testing has 

produced audiogram(s) which are not 

consistent with NIHL and are therefore not 

diagnostic of NIHL. 

 

In the financial year 2016/17 alone, the 

cost of service-related employers’ liability 

(EL) claims was £60 million. 

 

The latest Government figures show that 

service-related NIHL claims are the most 

common type of claim, although the 

number of claims is generally falling. 

Between 2014 and 2015, there were 1,838 

NIHL claims, which is more than double the 

number of claims between 2016 and 2017 

(914).  

 

Nonetheless, claimant counsel, Ronald 

Walker QC, has stated that 210 veterans 

are in the process of bringing legal action 

against the MoD, from all three branches of 

the armed forces. Mr Ellis described that 

these army, navy and air force personnel 

have ‘all been exposed to excessive noise, 

either from weapons systems ranging from 

pi stols and ri fles to the big artillery pieces, 

or from items such as mi litary vehicles, 

tanks, ships and aircraft’. 

 

Each of these 210 claimants is pleading 

that personal protective equipment (PPE), 

supplied in training and in combat, was 

ineffective. Mr Ellis further explained: 

 

‘There is protection available which is  

specifically designed for combat situations. 

The problem is that the mi litary was not 

always very good at getting it’.  

 

This may soon change, however. In edition 

257, we announced that the Defence and 

Security Accelerator (DASA) is funding trials 

and demonstrations of new noise-induced 

hearing loss (NIHL) technology, which could 

become standard combat equipment in 

the near future.
3

 

 

Will the parties in Mr Inglis’ case reach 

settlement before trial? We will continue to 

provide updates if and when more 

information is made available. 

 

It is worth bearing in mind that under the 

Judicial College Guidelines (14th edition) 

bracket, labelled ‘Severe tinnitus and 

hearing loss’, the upper limit of general 

damages is £39,940 (with the 10% uplift). A 

significant proportion of this claim is 

therefore made up of special damages, 

most likely future loss of earnings and 

pension, pertaining to a relatively young 

claimant. 

 

Medical Expert in Civil 

Contempt of Court Has 

Appeal Trial Aired Live 

on YouTube  

 

In edition 250 of BC Disease News (here), we 

reported on the case of Liverpool Victoria 

Insurance Company v Khan and 

others [2018] EWHC 2581 (QB), in which Dr 

Asef Zafar, the ‘highly successful’ medico-

legal expert, was handed a 6-month jail 

sentence (suspended for a probationary 

period of 2 years), after being found in civil 

contempt of court. 

https://www.bailii.org/ew/cases/EWHC/QB/2019/202.html
https://www.bc-legal.co.uk/bcdn/755-257-claimant-soldier-argues-that-non-freezing-cold-injuries-are-more-common-in-black-military-personnel
https://www.bc-legal.co.uk/bcdn/772-259-british-soldier-brings-q-fever-claim-against-the-mod
https://www.bc-legal.co.uk/bcdn/700-250-medical-expert-handed-custodial-prison-sentence-for-civil-contempt-of-court.html
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Dr Zafar had historically generated ‘an 

income from his medico-legal work of 

£350,000 per annum’, producing 

an ‘astonishing’ 32 reports per day, 

charging £70 per case and delegating 

work to up to 4 secretaries. It took him just 

15 minutes to conduct an examination of a 

personal injury victim and produce a 

report.  

 

In Khan, Dr Zafar was directed, by the 

claimant’s solicitor, to amend his 1
st

 

medical report, which stated that the RTA 

claimant had ‘fully recovered’ from his 

injuries ‘within a week’. Consequently, his 

2
nd

 medical report concluded that the 

claimant’s symptoms had ‘not yet 

improved’ and would need ‘6 to 8 months’ 

for a full recovery. 

 

The defendant’s insurer, LV=, subsequently 

appealed the High Court decision, arguing 

that the custodial sentence was too short 

and should not have been suspended.
4

 On 

Wednesday of this week, at Court 71 of the 

Court of Appeal (Civil Division), submissions 

were heard on sentencing policy in civil 

proceedings. These were broadcasted live, 

on YouTube (we are unable to share the link 

for copyright reasons), for public viewing. 

 

New Phase I 

Immunotherapy Trial 

Underway – Better than 

Keytruda®? 

 

At the close of January 2019, Curis Inc., the 

Biotech company, launched a Phase I 

clinical trial of a new cancer drug, called 

CA-170.
5

  

 

Like Pembrolizumab (trade name 

Keytruda®), CA-170 is a checkpoint 

inhibitor, designed to target checkpoint 

proteins. Malignant tumour cells release 

checkpoint proteins to suppress the 

immune system’s natural response to 

attack, so the purpose of checkpoint 

inhibitors is to facilitate the otherwise 

blocked immune response and fight the 

cancer. 

Unlike Pembrolizumab, which targets PD-1 

and PD-L1 proteins, CA-170 targets cancer 

cells that express high levels of V-domain 

Ig-containing Suppressor of T cell Activation 

(VISTA), which is found on 90% of 

mesothelioma cells, as well as PD-L1 

protein. VISTA has also been identified on 

ovarian cancer, gastric cancer, prostate 

cancer, non-small cell lung cancer, 

melanoma and other cancer cells.  

 

It is hypothesised that VISTA overexpression, 

which is not inhibited by Pembrolizumab, 

may be the reason why Pembrolizumab 

therapy does not always yield success in 

mesothelioma patients. 

 

This is the first clinical trial to test CA-170 on 

advanced mesothelioma patients. It will be 

administered, orally, in 2 different dose 

levels and researchers will evaluate both 

the effectiveness and safety of the drug. 

 

According to an official company 

statement, ‘CA-170 has demonstrated 

favourable safety and tolerability as well as 

preliminary anti-tumour activity in patients 

across multiple tumour types’, while James 

Dentzer, Curis President & CEO, has 

disclosed that the manufacturer expects ‘to 

report initial efficacy data in this study in the 

second half of 2019’.
6

  

 

 

 

 

 

 

 

 

 

 

 

 

European Phase II Trials 

of Nivolumab Plus 

Ipilimumab 

Immunotherapy Benefit 

Pleural Mesothelioma 

Patients 

 

In the Lancet Respiratory Medicine and 

Lancet Oncology journals, respectively, 

results of Phase II immunotherapy trials in 

France and the Netherlands have been 

published.
7

 
8

  

 

Both studies have shown that patients with 

pleural mesothelioma could significantly 

benefit from post-chemotherapy 

combination treatment of Nivolumab (trade 

name Opdivo®) and Ipilimumab (trade 

name Yervoy®) immunotherapy. Currently, 

there is no FDA-approved 2
nd

 line treatment 

for mesothelioma. 

 

Manufactured by pharmaceutical giant, 

Bristol-Myers Squibb, Opdivo® is 

engineered to inhibit the checkpoint 

surface protein, PD-L1, while Yervoy® 

inhibits CTLA-4. 

 

In the French Study (MAPS2), which we 

previously alluded to in edition 244 of BC 

Disease News (here), 2
nd

 line 

immunotherapy was administered to 125 

malignant pleural mesothelioma (MPM) 

patients in 2016, after chemotherapy had 

failed. Half of the patients received 

combination (Opdivo® plus Yervoy®) 

therapy and the remainder received 

single-drug (Opdivo®-only) 

immunotherapy.  

 

Between 2016 and 2017, 36 MPM patients 

were enrolled on the Dutch study (INITIATE), 

all of whom received combination therapy 

(single-arm).
9

  

 

Clinical trial findings are presented in the 

table below:  

 

https://www.bc-legal.co.uk/bcdn/651-244-reducing-standard-dosage-of-immunotherapy-drug-has-no-effect-on-lung-cancer-patients.html
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Lead author of the Dutch study, Dr Maria Disselhorst, remarked that their ‘... results add to 

the growing evidence that immunotherapy is a promising treatment. The combination of 

nivolumab plus ipilimumab showed marked efficacy in patients with recurrent malignant 

pleural mesothelioma’. The paper concludes that the patient outcomes observed ‘warrant 

further investigation of this combination in a phase 3 trial’ . 

 

Further endorsing this ‘promising’ conclusion on patient benefit, Dr Arnaud Scherpereel , 

lead author of the French study, advised that: 

 

‘Although ... results require further confirmation in larger trials, they could now justify the use 

… by patients who have no other efficient therapeutic options available’. 

 

Conveniently, a Nivolumab plus Ipilimumab Phase III trial (CheckMate743) is ongoing.
10

 

Clinicians in the US anticipate that this will attract around 600 patients and investigations 

are scheduled to continue until late 2020, with the supplementary report expected to follow, 

in 2021. The trial will measure the effectiveness of combination immunotherapy against 

standard chemotherapy, i.e. whether immunotherapy as a 1
st

 line treatment is more 

advantageous for patients with unresectable pleural mesothelioma.  

 

60 Medical Experts ‘Call for Balance’ When 

Reporting on Dementia Associated with Contact 

Sports 

 

Previously, in edition 259 of BC Disease News (here), we reported that Football's Influence 

on Lifelong Health and Dementia Risk (FIELD), led by Dr Willie Stewart, had found that football 

and rugby players were 6 times more likely (75%) to develop a form of dementia, called 

chronic traumatic encephalopathy (CTE), than the general population (12%). 

 

Dr Stewart was the first medical practitioner to diagnose this type of degenerative brain 

injury in an ex-professional footballer. He is currently leading additional research, funded 

by the Football Association (FA) and the Professional Footballers’ Association (PFA), into the 

prevalence of dementia pugilistica among former players, amid growing demand to 

classify CTE as an ‘industrial disease’. 

Nevertheless, Dr Stewart has warned that 

CTE research is still at a ‘very early stage’. In 

the March 2019 issue of The Lancet 

Neurology, he has teamed up with 60 

clinicians and researchers to ‘call for 

balance from the medical and scientific 

communities and the media when 

communicating on issues related to CTE’.
11

 

 

This plea has been triggered by increasing 

concern that ‘distorted reporting’ may have 

‘dire consequences’ for the general public 

and the ‘risk of doing harm is very real’.  

 

For example, individuals who accredit 

medical conditions to repetitive head 

trauma may develop a ‘misplaced belief 

that their symptoms inevitably herald an 

untreatable, degenerative brain disease 

culminating in dementia’, when they 

actually have ‘potentially treatable 

conditions, such as depression or post-

traumatic stress disorder’. 

 

In this letter-style article, Dr Stewart, as lead 

author, recognises that too often, an 

‘inaccurate impression is portrayed that CTE 

is clinically defined, its prevalence is high, 

and pathology evaluation is a simple 

positive or negative decision’.  

 

This is simply not the case. In truth, there are 

multiple factors surrounding CTE, which are 

still undetermined: 

1. CTE, as a clinical syndrome, is not 

yet fully defined. 

2. CTE prevalence is unknown. 

3. CTE diagnostic criteria is still a 

preliminary assessment – ‘A single 

focus of the pathology implicated 

in CTE is not yet sufficient evidence 

to define disease’. 

 

Dr Stewart acknowledges that while CTE 

diagnostic criteria remains unestablished, 

‘discordance in opinions on individual 

cases is to be expected’ and also to be 

accepted as a naturally occurring 

limitation in a growing field of neurological 

medicine. 

 

Ultimately, it is promising to see clinicians 

downplaying media hype on an emerging 

health risk until the risk is scientifically 

proven to be genuine.  

 

https://www.bc-legal.co.uk/bcdn/776-259-three-quarters-of-football-and-rugby-player-brains-exhibit-dementia-pathology
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Feature:  

ABCQuantum Tool Now Launched for Personal Injury Claims 

 

ABC Quantum, BC Legal’s innovative quantum and reserving software for disease claims, has now been extended to Personal Injury claims. 

 

 

 

The software allows insurers and defendants to easily and accurately calculate past and future losses in injury claims. 
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ABCQuantum: 

1. Saves significant time and money in drafting detailed counter-schedules of loss.  

 In a pilot, run by one insurer, the software saved 5 hours, on average, during the lifetime of high value personal injury 

claims; 

2. Allows you to easily compare and contrast valuations against Claimant schedules of loss; 

3. Includes a unique reserving function, allowing you to compare both day 1 and final reserves against paid outcomes; 

4. Allows you to assess and analyse reserves and paid outcomes across your entire book of claims; 

5. Can recalculate claim values when discount rate changes loom / are made – this function can be performed in seconds, even 

for thousands of claims. 

 

 

 

If you wish to find out more information on how ABCQuantum can help you, please contact Chris McCrudden by telephone / mobile / 

email. 

 

ABCQuantum has been designed and developed for use within the insurance and legal sectors by a team of leading lawyers and software 

engineers at BC Legal, with the help of claims managers within the insurance industry. 

 

[The software was first launched in 2017 for Occupational Disease Claims, as reported in edition 200 of BC Disease News (here). More 

information on ABCQuantum can be found by watching our video here]. 

 

 

tel://(+442038719971)/
tel://(+447966210512)/
mailto:Chris.McCrudden@bc-legal.co.uk
https://www.bc-legal.co.uk/bcdn/245-200-launch-of-abcquantum
https://www.bc-legal.co.uk/quantum.html
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Welcome 

 

Welcome to the 263
rd

 edition of BC Disease News.  

 

In this issue, we examine the decision of Andrew Henshaw QC, in Consult II SRO 

& Ors v Shire Warwick Lewis Capital Ltd & Ors [2019] EWHC 286 (Comm). Sitting as 

a High Court judge, he proposed an 'applicable standard of evidence' to be 

exercised during a relief from sanctions application. 

 

We also present the latest Claims Portal MI for January of 2019, which recorded 

455 disease claims to enter the Portal. 

 

Elsewhere, we present the findings of a recent study, which discovered that 

patients with medically-recognised Post-Treatment Lyme Disease also suffer with 

brain inflammation.  

 

In this week's feature, we provide an overview of the US talc-cancer litigation 

situation, as the frequency of filed claims continues to accumulate. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Stage 2 of Denton – Settlement Mistake in MoJ Portal Claims – January 2019 

Claims Portal MI – Exhaust Fumes, Shift Work and Breast Cancer – Brain 

Inflammation and Post-Treatment Lyme Disease – Talc Exposure, Ovarian Cancer 

and Mesothelioma. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Granting Relief from Sanctions – A Yardstick: Consult II SRO & Ors v Shire 

Warwick Lewis Capital Ltd & Ors [2019] EWHC 286 (Comm) 

 

In a High Court judgment, handed down on 15 February 2019, Andrew Henshaw QC proposed a threshold for success in applications  for 

relief from sanctions.  

 

In civil litigation, sanctions are automatically imposed when a party fails to comply with a rule, practice direction, or court order – see CPR 

3.8(1).   

 

 

 

However, sanctions will not be imposed if the party in default makes a successful application for relief from sanctions, under CPR 3.9(1).  

 

 

 

Typically, an application for relief is assessed against the 3-stage test, established in Denton v TH White Ltd [2014] EWCA Civ 906: 

1. Is the breach ‘serious or significant’? – WHAT 

2. I s  there ‘good reason’ for the breach? – WHY 

3. Evaluate ‘all the circumstances of the case’. 

 

It would be accurate to say that the Denton test is fact specific (a subjective test). However, at paragraph 29 of the Consult II ruling, Mr 

Henshaw QC introduced a criterion, in relation to the 2
nd

 stage of Denton, which would appear to have universal effect: 

 

‘... when a party seeks relief from a sanction, the applicable s tandard of evidence required to explain its failure to comply with the obligation 

in question should be no lower than the standard that applies when the court decides whether to impose a sanction in the first place. It 

would be i l logical and contrary to the underlying policy mentioned above for a party to be relieved from a sanction based on a lower 

s tandard of evidence than would have been required to avoid the imposition of the sanction’.  

 

Could it be interpreted that this ‘applicable s tandard ’ also applies to the intentions of the Civil Procedure Rule Committee (CPRC) when it 

instituted sanctions for non-compliance with rules and practice directions? 

 

It may be a stretch too far to extend this ‘applicable s tandard’ to capture all sanctionable conduct.  
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However, this approach would appear to create a more objective mechanism by which judges can evaluate the consequences of non -

compliance with court orders, e.g. unless orders, on a case-by-case basis. 

 

Regardless, Consult II offers a practical analysis of what ‘good reason’, under Denton, means. 

 

Full text judgment can be accessed here. 

 

Mistaken Settlement Negotiation in the MoJ Portal: Fitton v Ageas (2018, 

Unreported) 

 

In the recent appeal decision of Fitton v Ageas, a Circuit Judge has ruled on the effect of mistake during Stage 2 settlement negotiations 

of a Ministry of Justice (MoJ) Portal claim.
1

  

 

Facts of the Claim and the Procedural Issue 

 

On 20 June 2016, following a Road Traffic Accident (RTA), the claimant sent a claim notification form (CNF) to the defendant,  pursuant to 

paragraph 6.1(1) of the relevant Pre-Action Protocol (PAP).
2

 

 

 

 

The defendant (Ageas) accepted liability and on 17 February 2017, the claimant submitted a Stage 2 settlement pack (see a dra ft example 

here), which sought total damages of £4,825, apportioned as follows: 

 4,125 for pain, suffering and loss of amenity (PSLA);  

 £670 for physiotherapy; and  

 £30 for miscellaneous expenses. 

 

Within the ‘consideration period’, conferred by paragraphs 7.35 and 7.38 of the PAP, the defendant responded to the claimant’s offer by 

making a counter-offer for £2,500, comprising of PSLA alone. 

 

 
 

 

 

Subsequently, the claimant amended its original offer of settlement by reducing the physiotherapy and miscellaneous expenses to nil and 

the PSLA damages to £3,900. 

https://www.bailii.org/ew/cases/EWHC/Comm/2019/286.html
https://www.justice.gov.uk/courts/procedure-rules/civil/pdf/low-value-personal-injury-sceheme/rta5-stage-2-settlement-pack-response-to-settlement-pack.pdf
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N.B. Although the claimant’s revised offer was received by the defendant, on 10 April 2017, the claimant’s legal representatives h ad failed 

to amend the gross settlement box, even though there were 2 prompts which specifically instructed them to do so. 

 

As such, it appeared to the defendant as though both parties had submitted identical gross settlement offers of £2,500. The d efendant 

ticked the ‘yes’ box, indicating that an agreed figure had been reached. 

 

 

 

Contending that no compromise had been achieved, however, the claimant’s solicitors issued Part 8 proceedings under the Stage  3 

procedure, in accordance with paragraph 1.1(1)(b) of Practice Direction 8B, so that the court could assess the level of damages at an oral 

hearing. 

 

 

 

Preliminary Hearing  

 

At St Helen’s County Court, Deputy District Judge Nasser found in favour of the claimant:  

 

‘It cannot be the case that there i s a compromise in this particular case where the Defendant has effectively accepted i ts own offer, 

inferring it had been made by the Claimant when it was clear that it has not and the Claimant has not ticked the box’.  

In effect, the DDJ Nasser reasoned that the defendant was unable to profit from the claimant’s omission. 
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The defendant appealed and a hearing 

was listed for 5 November 2018. The matter 

was listed at the Civil and Family Court at 

Liverpool. 

 

Decision on Appeal 

 

On appeal, His Honour Judge Parker 

reversed the decision at first instance, 

favouring the defendant’s argument that 

settlement had been successfully 

negotiated.  

 

‘... follow the rules and check the offer box 

prior to submitting an offer or response. The 

parties need not look behind the offer at 

the individual heads of loss’. 

 

Firstly, the Circuit Judge found that the 

defendant was not bound by the law of 

estoppel.  

 

Secondly, the rules that govern MoJ Portal  

claims are not governed by common law 

principles, such as compromise and the 

law of mistake. The ‘sel f-contained code’, 

introduced through the low-value Protocols  

was designed to streamline and simplify 

claims handling. Any ‘rough justice’ 

created by the process was outweighed by 

the generally proportional and cost-

effective disposal of claims: 

 

‘... there is very good reason for the 

protocol to be sel f-contained, to the 

exclusion of normal principles of contract 

and, for example, the doctrine of mistake – 

because of the risk that the objective 

sought by the protocol is thwarted by 

disproportionate satellite litigation.  The 

protocol has been designed with the 

deliberate intention to avoid low value 

personal injury claims arising out of road 

traffic accidents, spiralling into 

unnecessary and costly litigation. It is a self-

contained code and its operation is to the 

exclusion of normal principles of contract in 

a way that is s imilar to the operation of Part 

36 ’. 

 

Concluding that a compromise had been 

attained, HHJ Parker cautioned that an 

alternative finding ‘risked undermining the 

principles and intentions of the protocol’. 

 

Hence, the claimant’s claim was dismissed and the defendant was awarded its costs of the 

Part 8 proceedings and the subsequent appeal. 

 

It is foreseeable that this decision would be equally applicable to claims handled under the 

Employers’ Liability and Public Liability (EL/PL) PAP. 

 

Updated Claims Portal MI 

 

The Claims Portal has recently released its latest management information (MI) for January 

of 2019.  

 

In January, 455 disease claims entered the Portal. Of these 455 claims, 207 left it at Stage 

1. The majority of these, 166 were because of the time to reply expired. 41 cases were 

denied or admitted with an allegation of contributory negligence. The graph below shows 

a 12-month rolling summary of the number of CNFs that left the Portal at Stage 1.  

 

A 12-month rolling summary is a cumulative calculation. 

 

For example, the rolling 12-month sum for January 2019 is calculated by adding the rolling 

sum for December 2018 (3,053) to the difference between CNFs leaving the Portal at Stage 

1 in January 2019 (207) and January 2018 (313). 

 

The variation between CNFs which left at Stage 1 in January of the current year and January 

of the previous year was negative [()106]. 

 

3,053 + ()106 = 2,947 (the latest rolling sum). 

 

As such, a 12-month rolling sum does not always increase, despite being cumulative.  

 

Ministry of Justice Portal: EL/Disease Statistics January 2019 – Rolling 12 Month Summary of 

CNFs Leaving Portal at Stage 1.  

 

 

 

The figures include CNFs that have not had a response at the end of Stage 1: 

1. CNFs where liability has not been accepted; and 

2. CNFs where liability has been accepted with contributory negligence.  
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The figures do not include CNFs that were taken out of the process using the Exit function 

during Stage 1.  

 

2 claims left the Portal at Stage 2 for reasons other than settlement. 171 were exited from 

the Portal. Of these exited claims, 13 were duplicates and 6 had incomplete CNFs. 90 

claims left the Portal because the claim required further investigation.  

 

Every year since 2015/16, claims settled through the Portal have decreased in the month 

of January. Last month, 24 settlement packs were reached. Meanwhile, 1 court pack was 

completed for the court to adjudicate on quantum.  

 

Of the 24 claims settled through the Portal, the average amount of damages in January 

2019 was £3,734, £500 less than the amount recorded in January 2018 (£4,234). In 

December of last year, when we most recently reviewed portal figures (here), the average 

general damages payment was £3,617, £117 less than January 2019 damages. The table 

below shows the trend in the amount of damages secured between 2015 and 2019. 

 

Ministry of Justice Portal: EL/Disease Statistics January 2019 – Average General Damages 

on Settled Claims  

 

 

 

Traffic-Related Air Pollution Increases Breast 

Cancer Risk: A Worker Compensation Case Study 

 

In an October 2018 edition of BC Disease News (here), we reported on the Diesel Exhaust 

Mitigation Study (DEMiSt). DEMiSt is Kings College London-led research, with funding from 

the Institute of Occupational Safety and Health (IOSH), which seeks to investigate the effects  

of pollution on professional drivers.  

 

More recently, in related news, Scottish researchers have found a ‘causal relationship’ 

between very high levels of occupational exposure to noxious vehicle exhaust emissions 

and breast cancer.
3

 

 

The Faculty of Health Sciences and Sport, at the University of Stirling, undertook a case 

study of a US border guard, who was diagnosed with the condition after 20 years of 

employment (40 hours per week), aged 44, and relapsed 6 years later, aged 51. Results 

were published in the New Solutions journal.
4

 

 

Significantly, 5 border guards (including the woman who took part in the UK case study) 

developed breast cancer within 30 months of each other at a commercial border crossing 

between North America and Canada. At 

another crossing, 4 miles away, there were 

7 reported cases of breast cancer among 

border staff.   

 

The test subject in this particular case study 

worked in a booth on the Ambassador 

Bridge, a crossing which carries 27,000 

vehicles (12,000 trucks and 15,000 cars) 

per day from Ontario to Michigan and vice 

versa. It is possible that she was exposed to 

the fumes of up to 46.8 million vehicles.
5

 

 

 

(Source: Wikimedia Commons) 

 

Lead researchers, Dr Michael Gilbertson 

and Dr Jim Brophy, compared the 

prevalence of cancer in the general 

population with the border guards in 

Detroit, recording that: 

  

‘The cluster of cases in staff at the bridge 

was 16-times higher than the rate in the rest 

of the country – there is less than a one in 

10,000 probability that this could have 

occurred by chance’. 

 

This statistically significant finding was 

compounded by a further observation that 

these cancer clusters were ‘early-onset and 

pre-menopausal with recurrences’.  

 

Although her claim for compensation was 

denied at a Workplace Safety and 

https://www.bc-legal.co.uk/bcdn/766-258-updated-claims-portal-mi
https://www.bc-legal.co.uk/bcdn/703-250-demist-study-suggests-ways-to-reduce-diesel-fume-exposure
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Insurance Appeals Tribunal (WSIAT), the Scottish academics have declared that ‘outbreaks 

of breast cancer [in the traffic regulation industry] represent a new occupational disease’ 

and called for more forensic research to be undertaken in an ‘unfamiliar area’. 

 

They argue that components of exhaust fumes, such as aldehydes, dioxins and aromatic 

hydrocarbons, inhibit BRCA1 and BRCA2 genes, which has the effect of suppressing tumour 

growth
6

  the border guard did not inherit her genetic disposition. 

 

As such, this ‘new occupational disease’ has been tentatively labelled 'occupational 

BRCAness'. 

 

The research paper also acknowledged that irregular working patterns, such as night-shift 

work, contributed towards the high incidence of breast cancer. Thus, it was concluded that: 

 

‘With this new knowledge, industry and government can plan for new designs for industrial 

and commercial facilities to cut down on the occupational exposures to traffic-related air 

pollution and for scheduling shift work to minimise disruption of sleep patterns ’. 

 

Brain Inflammation Flowing from Post-Treatment 

Lyme Disease Syndrome? 

 

In our feature article, within edition 227 of BC Disease News (here), we focused on Lyme 

disease as an occupational risk most likely to affect workers in agriculture. Infection is 

typically transmitted when Borrelia burgdorferi bacteria is passed from ticks (host) to 

humans, i.e. through tick bites.  

 

Since 2000, the number of Lyme disease cases in England and Wales have increased in 

an upward trend. In 2017, there were around 1,500 laboratory confirmed cases of Lyme 

disease.
7

 

 

Figure: Number of confirmed cases of Lyme disease in England and Wales 

 

 

(Source: Parliamentary Office of Science and Technology)  

Individuals who demonstrate longer-term 

symptoms of Lyme disease infection, such 

as persisting months of fatigue, pain and 

aching, are labelled sufferers of ‘post-

treatment Lyme disease syndrome’ (PTLDS). 

This is a medically acknowledged 

condition, which could also be indicative of 

chronic fatigue syndrome or fibromyalgia.  

 

PTLDS is not to be confused with ‘chronic 

Lyme disease’ (CLD), the term given to 

those who report symptoms of Lyme 

disease illness without any recorded 

incidence of Borrelia burgdorferi infection. 

Clinicians have argued that PTLDS should 

be distinguished from CLD, as CLD is not 

medically recognised.
8

 

 

Earlier this month, a small study, published 

in the Journal of Neuroinflammation,
9  

verified that PTLDS patients suffer from brain 

inflammation. This may explain why 

sufferers report ‘long-term fatigue, pain, 

sleep disruption and "brain fog"’.
10

 

 

In this study, the participants underwent a 

positron emission tomography (PET) scan, in 

which specially labelled molecules 

(radiotracers) bind to translocator proteins 

(TSPO). TSPO are released by immune cells 

in the brain (microglia and astrocytes) when 

brain inflammation is present.  

 

Therefore, PET scans can visualise the 

activation of TSPO and, in theory, illustrate 

evidence of brain inflammation.  

 

Radiotracer levels were elevated in all 12 

of the PTLDS patients, i.e. tested positive for 

brain inflammation.  

 

What is more, the researchers found that 

PTLDS patients had significantly higher 

levels of TSPO, compared with the group of 

19 control patients and, contrary to their 

hypothesis, neuroinflammation was 

widespread. None of the 8 brain regions 

tested was more vulnerable than the others.  

 

Ultimately, the study disproved allegations 

that PTLDS symptoms are ‘psychosomatic or 

related to depression or anxiety’. Further, it 

suggests that drugs, designed to reduce 

neuroinflammation, may be able to treat 

PTLDS.  

https://www.bc-legal.co.uk/bcdn/512-227-medical-research-on-lyme-disease-and-potential-claims.html
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Feature: 

Talc Cancer Litigation in the US: An Update 

 

INTRODUCTION 

 

Over the past 20 months, we have been observing a trans-Atlantic trend of talcum powder-inducing cancer claims. It has been alleged 

that talc products contain asbestos and that years of continuous exposure to talc has caused claimants to develop ovarian ca ncer and 

mesothelioma.  

 

In this feature article, we update our readers with the latest developments that have impacted on talc claimants and talc defendants, as 

talc claims continue to rise. 

 

The number of talc cancer claimants is expected to double in 2019.
11

 

 

ARE TALC-BASED PRODUCTS CARCINOGENIC? 

 

In its natural form, talc mineral, comprising mainly of magnesium, silicon and oxygen, is mined in close proximity to asbestos. Asbestos, of 

course, can be in the form of tremolite, chrysotile, actinolite, amosite, anthophyllite and crocidolite. 

 

Established in 1886, New Jersey-based talc product manufacturer, Johnson & Johnson (J&J), bought talc from mining operations in the US 

(Vermont), Italy and Korea.
12

 Talcum powder has the effect of absorbing moisture, reducing friction, keeping the skin dry and preventing 

rashes and chafing.
13

 J&J company documents estimate that 239 million babies were powdered with Johnson & Johnson between 1930 

and 1990. 

 

In the early 1970’s, J&J became aware of the dangers of talc contaminated with asbestos, i.e. the risk of mesothelioma.  

 

Since talc-based products are classified as cosmetics, they never required Food and Drug Administration (FDA) review or approval before 

they went on the market,
14

 although Baby Powder does exhibit a warning, cautioning against inhalation and prescribing external use only. 

 

In 2006, the International Agency for Research on Cancer (IARC) classified use of talc on genitals as ‘possibly carcinogenic to humans’, 

though there was not much evidence to back-up this assertion. There was also inadequate evidence to suggest that inhaled talc was 

carcinogenic and inconsistent evidence in support of an increased risk of cancer among workers occupationally exposed to talc. 

 

The American Cancer Society, on their website, proposes that: 

 

‘... talcum powder might cause cancer in the ovaries if the powder particles (applied to the genital area or on sanitary napk ins, 

diaphragms, or condoms) were to travel through the vagina, uterus, and fallopian tubes to the ovary’. 

 

Meanwhile, Ovacome, the ovarian cancer charity, says that:  

 

‘Ovarian cancer is a rare disease, and increasing a small risk by a third still gives a small risk ... even if talc does increase the risk slightly, 

very few women who use talc will ever get ovarian 

cancer. Also, if someone has ovarian cancer and used talc, it seems unlikely that using talc was the reason they developed th e cancer’. 

 

EPIDEMIOLOGICAL STUDIES ON TALC-INDUCED CANCER 

  

Studies on asbestos-free talc and cancer have produced contradictory results, such that Professor Paul Pharoah, epidemiologist at 

Cambridge University, has stated that: 

 

‘The evidence of a causal association between genital talc use and ovarian cancer risk is weak’. 

 

In support of this, a Harvard University study on 121,000 women, in which 307 out of 78,630 talc users were struck by ovarian  cancer, 

displayed ‘no overall association’. 
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However, a 2008 meta-analysis, which pooled the results from 20 studies, found an increased cancer risk of 35% among talc users. 

 

In a later 2015 study, which compared 2,041 cancer patients with 2,100 controls, researchers found that the use of talc on th e genitals 

was associated with a 33% increased risk of ovarian cancer. Some ovarian cancer sub-types were associated with a greater risk than 

others.  

 

Another meta-analysis, published in January 2017, analysed 24 case-control and 3 cohort studies and found a weak but statistically 

significant 22% increase in risk between genital use of talc and serous carcinoma, an ovarian cancer sub-type. As was the case with most 

talc cancer research, there was no definitive trend for duration or frequency of use and a causal association could not be in terpreted. 

 

PREVIOUSLY REPORTED LITIGATION 

 

Until now, much of the litigation, which has attracted extensive media attention, has involved multinational corporation, J&J. Clai mants 

have frequently alleged that the company failed to warn consumers about the cancer risk. 

 

In edition 184 of BC Disease News (here), we reported that a Missouri jury had found J&J liable for a 62-year-old claimant’s ovarian cancer, 

which had subsequently spread to her liver. The claimant had applied J&J products for 40 years. Of the $110 damages awarded, $4.5 

million were compensatory and $105 million were punitive. 

 

Then, in edition 199 (here), we reported on a Californian jury verdict, which also found in favour of an ovarian cancer claimant. Here, the 

63-year-old claimant, who began using J&J Baby Powder aged 11 and stopped in 2016, was awarded $417 million. This was broken down 

into compensatory damages of $70 million and punitive damages of $347. 

 

At the time, J&J sought to appeal both decisions and in 199 (here), we reported that J&J had been successful. 

 

At the Los Angeles County Superior Court, Judge Maren Nelson granted J&J’s request for a new trial, gi ven that there had been errors and 

jury misconduct in the preliminary trial of liability. What is more, the judge found no convincing evidence that J&J acted wi th malice and 

the level of damages ($417 million) was deemed to be excessive. 

 

In the same article, we reported on more J&J success, after a Missouri court ruling, which originally awarded $10 million for compensatory 

damages and $62 million in punitive damages, was also overturned. In this instance, Missouri was the incorrect jurisdiction to hear the 

case, as the claim was brought by a non-resident (a resident of Alabama) against a company not based in the state where alleged injuries 

occurred. 

 

J&J success was followed by defeat, however. In edition 226 (here), we reported that a New Jersey verdict had resulted in more 

compensation being paid out. A claimant, who alleged that his mesothelioma was caused by regular use of talc products since 1 972, 

when he was born, was successful at trial. J&J was liable for 70% of the $37 million award and Imerys Talc was liable for the remaining 

30%. 

 

We reported on the largest award to-date, in edition 239 (here), when J&J were ordered to pay $4.7 billion in compensation for 22 ovarian 

cancer claims, after asbestos fibres and talc particles were found in the ovarian tissue. $4.1 billion of this settlement were punitive damages. 

At the time, we reported that J&J intended to appeal. 

 

Lastly, in edition 256 (here), we discussed that J&J had defended a Californian claim, in which the claimant had been exposed to asbestos 

in talcum powder, but this was not a ‘substantial factor’ in her mesothelioma development. 

 

In a South Carolina decision, which was a re-trial of a hung-jury decision, we reported that the jury had failed to reach a unanimous verdict 

on a claim, brought by the spouse of a 30-year-old mesothelioma victim, who sought $62 million. 

 

Elsewhere, we raised awareness that the appeal of the $4.7 million ovarian cancer lawsuit had begun, with J&J seeking to overturn the 

‘excessive and unconstitutional’ punitive damages award. 

 

See the figure below to observe a timeline of J&J trial activity. 

 

 

https://www.bc-legal.co.uk/bcdn/129-184-johnson-johnson-ordered-to-pay-110-million-in-talc-and-cancer-claim.html
https://www.bc-legal.co.uk/bcdn/242-199-johnson-johnson-ordered-to-pay-417-million-in-talc-and-cancer-claim.html
https://www.bc-legal.co.uk/bcdn/293-205-417-million-and-72-million-awards-against-johnson-and-johnson-in-talcum-powder-ovarian-cancer-cases-overturned.html
https://www.bc-legal.co.uk/bcdn/503-226-37-million-award-in-mesothelioma-talc-case.html
https://www.bc-legal.co.uk/bcdn/613-239-4-7-billion-payout-for-22-johnson-johnson-talc-users.html
https://www.bc-legal.co.uk/bcdn/747-256-johnson-johnson-successfully-defends-us-talc-related-mesothelioma-claims
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Figure: J&J Trial Activity 

 

 

 

(Source: Bloomberg) 

 

What about litigation in the UK? 

 

In edition 236 (here) we considered the risk of talc litigation migrating to the UK from the US, after the Guardian reported that Phillip Gower, 

of Simpson Millar, had teamed up with talc litigation specialist, Brendan Tully, of Phillips Paolicelli Attorneys. 

 

Mr Tully was the first lawyer to forge a link between talc and asbestos-related cancer, obtaining an order for $7 million (£5.4 million) in 

compensation, against talcum powder supplier, Whitaker Clark and Daniels. 

 

Mr Gower has argued that talc-based products, ‘shipped to the UK from America with no health warnings on their packaging’ , has created 

a 'ticking timebomb' of cancer among middle-aged British women. 

 

J&J KNEW ABOUT ASBESTOS IN BABY POWDER? – THE REUTERS REPORT  

 

The Report 

 

On 14 December 2018, Reuters published a Special Report,
15

 which examined J&J memos, international documents, along with deposition 

and trial testimony. It was a potentially damaging revelation. 

 

https://www.bc-legal.co.uk/bcdn/591-236-transatlantic-talc-related-cancer-claim-tactics
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Ultimately, the report discloses that the company knew of raw talc, Baby Powder and Shower to Shower products that tested pos itive for 

‘small amounts of asbestos’, from 1971 onwards. Further, that senior executives, mine managers, scientists, doctors and lawyers purposely 

concealed their concerns from consumers and the FDA.
16

 

 

J&J assured the regulator that no asbestos was ‘detected in any sample’ of talc, produced between December 1972 and October 1973. 

Nonetheless, J&J masked the results of at least 3 tests by 3 different labs, between 1972 and 1975, which found asbestos in its talc – in 1 

case, asbestos levels were reported as ‘rather high’.  

 

Would the FDA have implemented limits on asbestos in talc if all information had been disclosed? 

 

J&J immediately condemned the Reuters report as ‘one-sided, false and inflammatory’:
17

 

 

‘Johnson & Johnson’s baby powder i s safe and asbestos-free. Studies of more than 100,000 men and women show that talc does not 

cause cancer or asbestos-related disease. Thousands of independent tests by regulators and the world’s leading labs prove our baby 

powder has never contained asbestos ’. 

 

In J&J’s defence, throughout testing conducted by the Colorado School of Mines, the McCrone Group and the University of Cardiff, no 

asbestos was ever detected in talc samples.
18

  

 

Financial Implications 

 

In the 7-month period between 29 May 2018 and 13 December 2018, J&J’s  share price rose by 25%, despite the risk posed by ongoing 

litigation.
19

  

 

However, after the publication of the Reuters report, the share price fell by around 14% within several days, wiping out more  than $45 

billion in J&J's market capitalisation?
20

 
21

 By the end of 2018, the dip in share price had improved to 9%. 

 

 

(Source: Bloomberg) 

More Questions 

 

With notice of the Reuters publication, member of the Senate Committee on Health, Education, Labour and Pensions, Senator Pat ty Murray, 

sent a letter to J&J’s CEO, Alex Gorsky, requesting more information about past product testing and communication with the FDA about 

product safety.
22

 She is awaiting a response. 

 

LATEST J&J LITIGATION 

 

Motions for Summary Judgment 

 

In the penultimate and final months of 2018, J&J unsuccessfully attempted to dispose of several lawsuits by filing motions for summary 

judgment. 
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The Supreme Court of New York County denied these motions, granting permission for mesothelioma claims of 65 -year-old, Donna A,
23

 

and 77-year-old, Anna Zoas,
24

 to proceed. 

 

In respect of Ms Zoas’ proceedings, the court deemed that J&J had failed ‘to specifically identify or make any arguments or provide 

evidence in support of summary judgment’. 

 

However, just 2 weeks before jury selection was set to begin and shortly after the Reuters publication was released, J&J sett led Ms Zoas’ 

claim for $1.5 million. J&J described this as a ‘one-off’
25

 and in a prepared statement, maintained that: 

 

‘The decision … in no way changes our overall position that our ta lc is safe, is asbestos free and does not cause cancer. We do not have 

any organized program to settle Johnson’s Baby Powder cases, nor are we planning a settlement program’ .
26

  

 

In another New York County court ruling, Desree Hooper-Lynch, who brought a claim against the talc supplier, Imerys Talc America, Inc. 

and Cyprus Amax Minerals Companies (read more about the Imerys Talc America development below), was also granted permission to 

proceed to trial.  

 

The defendants argued that Ms Hooper-Lynch lacked jurisdiction, as neither company ‘is based, mines, manufactures, researches, 

develops, designs or tests’ talc or talcum powder in New York State. 

 

However, it was sufficient that both defendants transacted business in the state where the claim was heard and, for a minimum of 6 years, 

had ‘sold talc and shipped it to Colgate-Palmolive in New York on a continuous basis’. 

 

It is Ms Hooper-Lynch’s pleading that her mesothelioma diagnosis, in 2015, was onset by use of Colgate Palmolive’s Cashmere Bouquet 

Body Powder, between 1968 until 1985.
27

 

 

Another motion for summary judgment was denied in January 2019, as Edward Rothlein’s peritoneal mesothelioma claim was allowed to 

move forward.
 28

 Mr Rothlein claims to have used J&J’s Baby Powder from birth, in 1946, throughout childhood and intermittently during his 

adult and parenting life. 

 

Despite J&J’s persistent contention that claimants are bringing claims with evidence which is insufficient , incorrect, or improperly presented, 

the Supreme Court of New York County considered that claimant ‘sufficiently raised credibility issues and issues of fact as to general and 

specific causation, requiring a trial’.  

 

New Claims Filed 

 

In December of 2018, a new talc cancer claim was filed in the Superior Court of New Jersey. Here, the claimant alleges that use of J&J 

Baby Powder and Mennen talcum powder, between 1960 and 1981, as well as additional exposure to his wife’s White Shoulders tal cum 

powder, caused him to develop mesothelioma.
29

 The claimant may have been exposed to alternative sources of asbestos during his 

employment as a labourer, however.  

 

Decisions on Appeal 

 

At the close of 2018, a Missouri trial judge was not persuaded to set aside the landmark July 2018 judgment by jury verdict (discussed 

above), in which 22 Baby Powder users with ovarian cancer were awarded $4.7 billion in damages.
30

 

 

St. Louis Circuit Court Judge, Rex Burlison, considered that the large punitive damages award ($4.1 bill ion) was justified. The formula for 

calculating a figure of punitive damages in talc cancer claims is supposedly derived from the number of years since the IARC classified 

talc as a possible carcinogen, in 2006.
31

 

 

J&J will continue with their appeal, however, and remain confident that the 1
st

 instance ruling can be reversed: 

 

‘The same judge has denied similar motions on prior verdicts in his court that were ultimately overturned by the appellate courts. We are 

confident this verdict will also be overturned on appeal’. 
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New Trial Underway in 2019 

 

In January of this year, the case of Leavitt v Johnson & Johnson began at Almedia Superior Court in Oakland, California. Every session of 

the trial, before Superior Court Judge Brad Seligma, has been streamed live on the Courtroom View Network (here).  

 

The claimant, Terry Leavitt, was diagnosed with mesothelioma in 2017 and attributed her condition to asbestos exposure, having used J&J 

products (Korean-mined talc
32

) from the 1960’s until 1990.
 33  

 

In addition to J&J, the claimant brought joined Cypress Mines and Imerys Talc America to the litigation, though Imerys was di smissed from 

proceedings in the wake of the company’s recent bankruptcy petition (see below section for more detail). 

 

For many years, the claimant had lived next to a vermiculite processing factory – vermiculite is an insulation and roofing material and is a 

possible cause of mesothelioma. 

 

At trial, Dr. Jerrold Abraham, a Syracuse, New York-based pathologist, gave evidence that he had identified asbestos in the claimant’s 

lung tissue and lymph tissue.
34

 

 

Alleging that J&J had been guilty of negligence, the claimant has argued that J&J failed to use a more comprehensive heavy-liquid 

testing method for detecting asbestos in Baby Powder.  

 

A ‘concentration’ technique for testing asbestos in Baby Powder, which is akin to the process of ‘centrifugation’, was developed in the 

1970’s. By this method, Baby Powder is spun in a test tube with heavy liquid to separate the components in order of density. These 

differentiated elements that could then be examined under a microscope. In 1991, Alice Blount, a Rutgers University researcher, published 

a scientific paper on the ‘concentration’ technique, which consistently found tremolite in J&J Baby Powder. 

 

It has been argued that without the ‘concentration’ method, J&J would not be able to effectively screen for ‘trace’ levels of asbestos in 

Baby Powder. 

 

According to the claimant’s lawyers, the method that they did use – high-powered microscopes and X-ray diffraction – was ‘not fool-

proof’.
35

 Under cross-examination, Dr David Egilman, a physician and Brown University epidemiology researcher, averred that ‘2 percent 

chrysotile ...  would not be detected’ using diffraction. 

 

Mr William Longo, an electron microscope researcher, agreed that the ‘concentration’ method was not practical for detecting chrysotile, 

but was practical for spotting asbestos-contaminated tremolite and anthophyllite. He also stated that the FDA never adopted the 

‘concentration’ method: 

 

‘They never put out a method using any analytical technique’ . 

 

In addition, he opined that polarized light microscopes could had the capacity to detect trace level of asbestos and John Hopkins, ex-

Research & Development Director at J&J, concurred: 

 

‘The transmission electron microscope (TEM) could detect much lower levels (than concentration). The TEM was seen as more accurate’. 

 

J&J’s lawyers have also submitted that positive tests of asbestos in Baby Powder could have been mistakenly identified. Asbes tos 

contamination can occur in storage or in a laboratory, though Mr Longo’s explained that he would look in de tail at the crystalline nature 

of a mineral and its structure before recognising an asbestos fibre bundle. 

 

Nevertheless, a U.S. Bureau of Mines document exhibited that broken-off shards, or ‘cleavage fragments’ of non-asbestos minerals, could 

have been mistaken as asbestos fibres. 

 

 

 

 

 

 

https://cvn.com/proceedings/leavitt-v-johnson-johnson-trial-2018-12-10
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THE KNOCK-ON EFFECTS OF AGGREGATING TALC-LITIGATION 

 

Sri Lankan Import Ban 

 

As a result of the current claims climate surrounding J&J, Sri Lanka has stopped importing J&J Baby Powder.
36

 Although existing stock can 

still be sold across Sri Lanka, this restriction will remain in place until the company proves that the J&J product is asbestos-free. 

 

Kamal Jayasinghe, Chief Executive of Sri Lanka's National Medicine Regulatory Authority (NMRA), has i nformed J&J’s distributor that, given 

J&J’s failure to report the results of chemical testing in the 1970’s, ‘quality reports from an accredited laboratory to ensure there is no 

asbestos in their product’ will need to be submitted before the import license can be renewed. 

 

However, J&J maintains that most laboratory testing of J&J talc in recent decades has tested negative for asbestos. 

 

Talc Supplier and Common Co-Defendant Files Bankruptcy Papers 

 

On 13 February 2019, talc supplier Imerys Talc America Inc., which has been a co-defendant in most of the talc lawsuits brought, filed for 

Chapter 11 bankruptcy protection.
37

 

 

On the same day Imerys Talc Vermont and Imerys Talc Canada Inc. also sought Chapter 11 protection.
38

  

 

Imerys Talc America is a subsidiary of the French Group company, Imerys SA. 

 

The US unit’s bankruptcy papers cite more than 14,000 claims (14,600
39

) that the company faces in US courts as grounds for bankruptcy, 

in addition to the multi-billion dollar verdict against J&J, in July 2018. Pre-trial, Imerys settled its share for an undisclosed figure.
40

 

 

Giorgio La Motta, Imerys Talc America’s President, stated that: 

 

‘After carefully evaluating all possible options, we determined pursuing Chapter 11 protection is the best course of action to address our 

historic talc-related liabilities and position the companies for continued growth’. 

 

Under Chapter 11 of the US Bankruptcy Code, the Imerys Talc subsidiaries can set up a trust to deal with current and future l itigation. The 

litigation will be heard under a single judge and claimants may be pressured into accepting lower settlement offers, so that the company 

can escape ‘millions of dollars in projected legal costs’.  

 

Imerys maintains its contention that the talc litigation is without merit, despite recent activity. 

News of bankruptcy filing caused J&J’s share price to drop by a further 0.7% on the New York Stock Exchange, but this recovered to 0.2% 

when trading closed. Meanwhile, Imerys SA’s share price dropped by 0.75% in Paris. 

 

J&J spokesman, Ernie Knewitz, declined to comment on Imerys corporate tactics.  

 

CONCLUSION 

 

Apart from the ‘one-off’ settlement agreed in mid-December, around 40 talc-cancer lawsuits involving J&J have been decided so far. 

Either through success at 1
st

 instance, summary judgment, or success on appeal, J&J states that it has been the winning party in 35 cases.
41

  

 

However, the Reuters report has clearly damaged J&J’s defence, in respect of its knowledge of asbestos in talc. It will be interesting to 

examine whether critical scientific opinion on talc carcinogenicity can protect the company from additional liability.  

 

With Imerys Talc America Filing for Bankruptcy Protection in the past week, will J&J (and/or Colgate-Palmolive) amend their legal strategies 

to cope with a growing number of talc-cancer claims, which currently stand at around 11,700? 
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