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Welcome 

 

Welcome to the 264
th

 edition of BC Disease News.  

 

In this issue, we examine a recent County Court judgment, which provides 

additional insight into what constitutes ‘fundamental dishonesty’, within the 

meaning of s.57 of the Criminal Justice and Courts Act 2015. 

 

What is more, we delve deeper into the Asons-Coops saga, thanks to more 

information that has come to light in the Solicitors Disciplinary Tribunal Hearing of 

Munir Majid, the ex-head of legal practice at Coops Law. 

 

There is also extensive conversation, in this edition, on the implications of the new 

budget discussion report (or Precedent R), which will be effective from April 2019. 

 

In mesothelioma-related news, we report on an innovative immunotherapy drug, 

IMM-101, which has yielded impressive, six-year progression-free survival statistics 

in a single patient.  

 

Finally, we present 2 articles on ergonomics and disease in the workplace. The 

1
st

 article considers how ergonomic advancements can temper the drawbacks 

of static posture, while the 2
nd

 article questions whether the invention of wireless 

vacuum cleaners could result in future occupational CTS claims.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Fundamental Dishonesty and s.57 of the Criminal Justice and Courts Act 2015 – 

Revised Precedent R – Judicial Bias in PI Claims – Munir Majid at the SDT – 

Watchstone and Investor Class Action – IMM-101 and Mesothelioma Patient 

Survival – Perching, Sitting, Standing and Cumulative Back Disorders – Carpal 

Tunnel Syndrome and Wireless Vacuum Cleaning. 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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‘Fundamental Dishonesty’ Under Section 57 of the Criminal Justice and Courts 

Act 2015: Smith v Ashwell Maintenance Limited (Leicester County Court, 

2019) 

 

In January, judgment was handed down on a personal injury trial, where a defendant contended that a claimant had been ‘fundamentally 

dishonest’, within the meaning of s.57 of the Criminal Justice and Courts Act 2015, and should therefore have its primary claim dismiss ed. 

 

 

 

Facts of the Case 

 

The claimant was injured in the course of his employment as a gas engineer working on gas installations at a site occupied by De Montfort 

University, in Leicester. On 14 July 2013, he slipped and fell approximately 4 ft. into a hole, striking his foot on a pipe a t the base of the 

opening and injuring his ankle. 

 

Claimant and Defendant Allegations 

 

It was alleged that the claimant had continued to suffer ‘debilitating pain’, was ‘unlikely to find gainful employment’ and had a ‘need for 

ongoing care from his family’. Whereas, the defendant submitted that the claimant’s injury was ‘time limited’ and he had in fact ‘recovered 

within months’ of the incident. 

 

Fundamentally, the question for Her Honour Judge Hampton, over the space of the 7-day trial, was whether the claimant’s claim had been 

‘so exaggerated as to amount to fundamental dishonesty’? 

 

The defendant adduced ‘covert surveillance evidence’ to bolster its argument, which showed the claimant ‘driving, apparently walking 

without any or any substantial difficulty and engaging in activities that ... are work related’ . Further, it made reference to the claimant’s 

appearance on a television program, in which he could be seen ‘undertaking do-it-yourself and decorating activities, negotiating stairs 

apparently without difficulty’.  

 

The claimant’s physical aptitude at the time of TV filming contrasted with his depiction of disablement in an appointment with Mr Allen, an 

orthopaedic surgeon. In his medical expert report, he described that the claimant had expressed an inability ‘to squat or kneel [or run] 

and that he was struggling with stairs’. Mr Allen also recorded that the claimant ‘walked with a limp’.  

 

The trial judge deliberated that there were ‘some very obvious contradictions’, which had the effect of downgrading the reliability of the 

claimant’s evidence. However, objective medical testing, which could not be ‘feigned by a patient’, revealed ankle instability and marked 

soft tissue swelling, indicative of ‘a serious injury’. 

 

Fundamental Dishonesty? 

 

HHJ Hampton concluded that this was not a case where there had been ‘fundamental dishonesty’ on the part of the claimant. The claimant 

had not ‘faked injury, or continuing pain, for the purpose of financial gain’ , so grounds for dismissal under the 2015 Act had not been 

established. 
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In making this finding, the judge cited a 

2002 issue of the Clinical Medicine journal, 

wherein Dr Christopher Bass (Consultant 

Psychiatrist) and Dr Tim Jack (Consultant 

Anaesthetist) highlighted a difference 

between ‘faking’ of pain and 

‘exaggeration’ of pain: 

 

‘Outright faking of pain for financial gain is 

rare, but exaggeration is not, especially if 

the patient is involved in litigation. It is often 

difficult to determine whether this represents  

an attempt to convince or deceive the 

clinician’. 

 

Smi th was not an example of ‘outright 

faking of pain’. The judge did, however, 

assess that there was an ‘element of 

exaggeration’: 

 

‘Faking pain, as described by the learned 

authors referred to above, would almost 

undoubtedly amount to fundamental 

d i shonesty. Exaggeration, w i th mixed 

motives of attempting to convince or 

deceive, is not’.  

 

Accordingly, there had been a ‘degree of 

overstatement’, or ‘embellishment’ of the 

claimant’s pain and ‘this was the result of an 

attempt by him to convince, rather than to 

deceive’. 

 

Full text judgment can be accessed here. 

 

Comparison with Other Fundamental 

Dishonesty Rulings  

 

LOCOG v S infield [2018] EWHC 51 (QB), a 

‘fundamental dishonesty’ decision which 

we reported in edition 216 of BC Disease 

News (here), was cited by HHJ Hampton, at 

paragraph 65 of the Smith judgment:  

 

‘In the High Court decision in LOCOG v 

S infield [2018] PIQR 8, in which the Claimant 

fabricated receipts to support an unjustified 

claim for gardening services, the claim was 

struck out. The Claimant in this case has not 

been shown to have fabricated evidence 

to that extent’. 

 

On assessment of ‘fundamental dishonesty’, 

Mr Justice Knowles formulated a test, at 

paragraph 62-65 of his judgment: 

 

 

Is an exaggerated claim for gardening expenses less ‘fundamentally dishonest’ than an 

‘overstated’ injury? Does an exaggerated claim for gardening expenses get closer to the 

‘root’ or ‘heart’ of the claim than an ‘overstated’ injury? 

 

There may be some inconsistency between the 2 cases. 

 

More recently, we reviewed the case of Wright v Satellite Information Services Limited [2018] 

EWHC 812 (QB) (here), in which the claimant ‘had not deliberately attempted to overstate 

his case’. In Wright, ‘inadvertent’ exaggeration of an injury was not ‘fundamentally 

dishonest’. 

 

In Smi th, the claimant was not ‘inadvertent’ in his exaggeration of injury, nor was he 

‘deceitful’ (like the claimant in Pinkus v Direct Line [2018] EWHC 1671 (QB) – reported here). 

He was in a state of wanting to ‘convince’, which is not ‘fundamentally dishonest’, according 

to HHJ Hampton. 

 

Deciding Factors? 

 

There are several factual elements, specific to this case, which may have influenced HHJ 

Hampton’s finding in the claimant’s favour. We will consider these in turn.  

 

Firstly, the defendant relied on evidence which showed that the claimant had continued to 

engage in work activity, though the claimant maintained that he was ‘unable to work’.  

 

It was submitted that financial transactions in the claimant’s bank statements, ‘which relate 

to receipts from customers and the purchase of plumbing and other building materials’ , 

provided proof of work engagement. The claimant was criticised by the defendant for 

‘vague and evasive’ responses to this line of questioning, in which he asserted that payments 

were received on behalf of his son. 

 

On this particular issue, the judge accepted the claimant’s submissions as being ‘entirely 

genuine’ and considered it to be relevant that: 

 

‘The Claimant was not forewarned about this line of cross-examination, by any Part 18 

requests to explain transactions in his bank account’.  

 

Thus, if a defendant party is prepared to argue ‘fundamental dishonesty’, it is important to 

submit exhaustive and detailed Part 18 requests, which allude to the intended line of cross -

examination at trial. 

 

Another influential factor was explained by the County Court judge at paragraph 3 of her 

judgment: 

 

https://www.4-5.co.uk/uploads/news/SmithvAshwell.pdf
https://www.bc-legal.co.uk/bcdn/398-216-fundamental-dishonesty-and-striking-out-london-organising-committee-of-the-olympic-and-paralympic-games-locog-v-sinfield-2018-ewhc-51-qb.html
https://www.bc-legal.co.uk/bcdn/513-227-fundamental-dishonesty-wright-v-satellite-information-services-limited-2018-ewhc-812-qb.html
https://www.bc-legal.co.uk/bcdn/622-240-fundamental-dishonesty-and-strike-out-pinkus-v-direct-line-2018-ewhc-1671-qb
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‘The trial of this case ... has been characterised ... by a hostility to the Claimant on the part of the Defendant’s representatives and medical 

experts, which I find surprising in the context of modern litigation, particularly from the medical experts engaged’ .  

 

She went further, accusing the defendant of ‘bad faith’ in its approach to introducing evidence that was damaging to the claimant’s 

integrity. What is more, she empathised with the claimant, who had been ‘required to resist the Defendant’s vigorous attempts to avoid 

responsibility’, even though defendant was at fault.  

 

The judge’s decision therefore clarifies that a defendant will be in a better position to succeed on grounds of ‘fundamental dishonesty’ if 

all of the attention, with respect to conduct, are focused on the claimant. The defendant’s conduct in Smith created the necessary 

‘substantial injustice’ [see s.57(2) of the 2015 Act] to circumvent dismissal of the primary claim. 

 

Amended Precedent R Effective from Late April 2019 

 

The introduction of a budget discussion report (or Precedent R – see here) has allowed parties to comment on their opponents’ costs 

budgets (or Precedent H – see here) in claims litigated post-6 April 2016. 

 

 

 

Enforcement of Precedent R is reflected in CPR 3.13(2): 

 

 

https://www.justice.gov.uk/downloads/courts/cpr/precedent-r-budget-discussion-report.xlsx
https://www.justice.gov.uk/downloads/courts/cpr/precedent-r-budget-discussion-report.xlsx
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Pursuant to Practice Direction 3E Paragraph 6A, Precedent R registers figures that are agreed, figures that are not, and summarises the 

grounds of dispute. 

 

 

 

According to CPR 3.15(2), judges at costs management may ‘at any time’ make a ‘costs management order’. An order of this kind has the 

following objectives, namely to: 

 

 

 

The purpose of Precedent R, therefore, is to assist judges with the making of ‘costs management orders’ at case and costs management 

conferences (CCMC).  

 

In edition 185 of BC Disease News (here), we reported on the case of F indcharm Ltd v Churchill Group Ltd [2017] EWHC 1109 (TCC), which 

highlighted how Precedent R can be exploited in its present form. 

 

In F indcharm, Mr Justice Coulson found that the defendant had offered unrealistic, unjustifiable and ‘very low figures in their Precedent R 

[£79,371.23], in the hope that the court may be tempted to calculate its own amount, somewhere between the wildly different sets  of 

figures [£244,676.30] put forward by’ the claimant.  

 

The defendant was hoping to obtain a ‘tactical advantage’ by driving down its own costs assessment, but the claimant’s cost budget was 

proportionate and reasonable. 

 

As a result, the defendant’s conduct amounted to an ‘abuse of the costs budgeting process’.  

 

Coulson J emphasised a ‘critical need to ensure that the Precedent R process is carefully and properly adhered to by the parties to civil 

litigation’. 

 

This week, Legal Costs & Funding Specialist, Sean Linley, announced by LinkedIn post that from 25 April 2019, an expanded Precedent R 

will come into effect and replace the current version, which is annexed to PD 3E.
1

 

 

Within the amended Precedent R spreadsheet, which can be found on page 34 of the 104
th

 Update – Practice Directions Update (see 

here), there is a new column for incurred costs, which can be recorded, but not approved, at the CCMC [see CPR 3.15(2)(c)]. 

 

In addition, the ‘claimed’ (budgeted costs) and ‘offered’ (paying party’s response to budgeted costs) will be broken down by time spent 

and disbursements.  

https://www.bc-legal.co.uk/bcdn/134-185-cost-budgeting-is-not-a-game-findcharm-ltd-v-churchill-group-ltd-2017-ewhc-1109-tcc.html
https://www.bailii.org/ew/cases/EWHC/TCC/2017/1108.html
file://///bc-legal.local/shares/FolderRedirection/ryan.bright/Documents/cpr-104thpd-update-signed.pdf
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However, Mr Justice Jacobs, in Yi renki v Ministry of Defence [2018] EWHC 3102 (QB), forewarned against the costs budgeting process 

becoming a ‘micromanaged’ operation, leaving hourly rates ‘open’ to be debated by the costs judge at detailed assessment:  

 

‘... the process of setting the budget, and then the question at a detailed assessment of comparing how the budget was spent,  becomes 

something which is being micromanaged by the court. That is something to be avoided. Paragraph 7.3 of the Practice Direction indicates 

that the ultimate aim is to arrive at budgeted costs which fall within the range of reasonable and proportionate costs . None of that means, 

of course, that it is not appropriate for the Master, when setting the budget and approving the figures, to look at the constituent parts. 

Indeed, it is impossible to see how a Master can sensibly come to figures without looking to see how they have been calculated by the 

party putting them forward. In so doing, the Master would use his or her experience as to how much time should be spent, the type of 

people who should be doing the relevant work, and his or her experience of hourly rates . However, all of those matters feed in to the 

identification of all of a reasonable and proportionate figure. They do not feed in to a finding as to the specific number of hours which are 

to be spent in the future, or a finding as to specific figure for disbursements to be incurred in the fu ture’. 

 

Such an approach is explicated by PD 3E Paragraph 7.10, though the new Precedent R includes a column for the judge to comment  on, 

or approve, ‘Time (hours)’. 

 

 

 

It is possible that the new Precedent R could force CCMC judges into a ‘detailed assessment in advance’, which Deputy Master Campbell 

sought to avoid in RNB v London Borough of Newham [2017] EWHC B15 (Costs) – reported here.  

 

https://tmcls.co.uk/wp-content/uploads/2018/11/Yirenkyi-v-Ministry-of-Defence-EWHC-3102-QB.pdf
https://www.bailii.org/ew/cases/EWHC/Costs/2017/B15.html
https://www.bc-legal.co.uk/bcdn/222-197-good-reason-to-depart-from-budget-rnb-v-london-borough-of-newham-2017-ewhc-b15-costs.html
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Tackling Judicial Bias in Personal Injury Claims – A 

Lady Hale Speech 

 

On 21 February, the President of the Supreme Court of England and Wales, Lady Hale, gave 

a speech on ‘moral courage’ in the law, at Worcester Cathedral.
2

 

 

Full transcript can be viewed here. 

 

Occupying arguably the most influential position in the judiciary, Lady Hale has 

encouraged judges to ‘recognise and ... conquer’ their ‘conscious or unconscious’ 

prejudices in personal injury proceedings: 

 

‘... there have always been judges who are more sympathetic to claimants who have been 

injured at work or in a road traffic accident and other judges who are more sympathetic to 

the insurance companies fighting the claim’. 

 

This applies, not just to consideration on issues of liability, quantum and costs , but also on 

procedural irregularities that occur pre-trial. In civil claims, judges are obliged to give effect 

to the overriding objective. 

 

 

However, it is evident from our own 

experiences in court hearings that certain 

judges are conducive to claimant success 

and others to defendant success. 

 

For instance, we have noticed that 

claimant firms, in recent times, have been 

able to slowly chip away at the minimum 

requirements for service (e.g. of the claim 

form and of compliant medical evidence) 

and are more likely to obtain relief from 

sanctions than their defendant 

counterparts. 

 

Will Lady Hale’s plea improve the 

consistency of decision-making at all court 

levels? Only time will tell. 

 

A Flashback to the 

Inception of Coops Law 

– The Disciplinary 

Tribunal Hearing of 

Munir Majid 

 

In this article, we revisit the Asons-Coops 

saga, as judgment has recently been 

handed down from the Solicitors 

Disciplinary Tribunal (SDT) regarding the 

former Coops head of legal practice and 

Asons head of industrial disease, Munir 

Majid.  

 

Asons Solicitors, the claimant firm, entered 

into liquidation on 24 March 2017 and was 

intervened by the SRA 6 days later, on 

suspicion of ‘breaches of the SRA Principles 

and breaches of the SRA Code of 

Conduct’. In edition 179 (here), we notified 

our readers that Asons had ceased trading 

and all employees had been TUPE 

transferred across to Coops Law. Shortly 

after this, in edition 190 (here), we reported 

that the regulator had shut down Coops, on 

the grounds that it had ‘reason to suspect 

dishonesty’. 

 

https://www.supremecourt.uk/docs/speech-190221.pdf
https://www.bc-legal.co.uk/bcdn/87-179-asons-solicitors-become-coops-law.html
https://www.bc-legal.co.uk/bcdn/176-190-sra-action-against-coops-law-ltd.html
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In edition 238 (here), we gave an account of the SRA’s ongoing investigation into Mr Majid, based on allegations that he: 

 Caused or allowed the transfer of 6,000 client files from Asons to Coops where no authority was provided by clients; 

 Allowed staff to access confidential client details from Asons’ client database without their permission; 

 Placed undue pressure on at least one client to give authority ‘urgently’; 

 Failed to ensure clients were given sufficient information enabling them to make an informed choice about instructing Coops;  

 Allowed Asons client account funds to be transferred without authority to Coops client bank accounts; 

 Shared clients’ email addresses with other clients and; 

 Failed to carry out adequate due diligence before and after accepting the role of lawyer manage/head of legal practice at 

Coops.
3

 

 

One week later (here), we summarised the SDT hearing of the former Chief of Asons Solicitors, Kamran Akram, who was suspended from 

practice for 18 months and was ordered to pay £115,000 in costs. The Tribunal discovered that Mr Akram had advised clients to discontinue 

claims, or abandon clients just before a hearing, when exaggerated fees or special damages were queried by insurers and admit ted to 

billing for work that had been undertaken by other members of staff. 

 

On 6 January, the SDT hearing, in respect of Mr Majid, took place.
4

  

 

Full text judgment can be accessed here.  

 

The upshot of the hearing is that Mr Majid, who has not held a practising certificate since 17 November 2017, but remained on the roll as 

a non-practising solicitor, has been formally suspended from practice for 6 months and agreed to pay costs of £17,987.71. This was 

deemed to be a sufficient and proportionate punishment to match the seriousness of the admitted misconduct. 

https://www.bc-legal.co.uk/bcdn/607-238-ex-coops-law-director-investigated-by-the-sra.html#_edn1
https://www.bc-legal.co.uk/bcdn/607-238-ex-coops-law-director-investigated-by-the-sra.html
http://www.solicitorstribunal.org.uk/sites/default/files-sdt/11829.2018.Majid_.pdf
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Breach of Confidentiality  

 

On 23 March 2017, a £229,534.57 sale and 

purchase agreement was signed. Soon 

after, 6,000 Asons files were transferred over 

to Coops, albeit without client authority (by 

9 May 2017, 5,743 verbal client authorities 

had been made retrospectively). Mr Majid 

had failed to make adequate enquiries as 

to whether client consent had been 

obtained prior to the transfer of the files. To 

obtain retrospective authority, Mr Majid 

had allowed or caused Coops to access 

confidential information of Asons clients 

using Asons’ client database without 

obtaining the clients’ prior knowledge or 

consent. After receiving retrospective 

verbal authority, clients were sent a follow 

up letter which would provide signed form 

of authority for Coops to take over the 

claim: 

 

‘... It is vital you do this urgently, to enable 

us to ensure that your claim is not delayed 

in any way ...’  

 

An attached client authority letter also 

stated: 

 

‘We need this [form of authority] now and 

today’. 

 

Mr Majid had failed to act with integrity or 

trustworthiness and failed to act in the best 

interests of client, allowing under pressure 

to be put on clients to secure their authority. 

As such, he had breached SRA Principles 2, 

4 and 6. 

 

Failure to Obtain Informed Consent 

 

Many Asons clients were informed that the 

transfer of files to Coops would be reflected 

solely by a different name on the 

letterhead. Given Mr Majid’s connection to 

Asons, he failed to ensure that clients could 

make an informed choice about whether to 

instruct Coops. This constituted a breach of 

SRA Principle 4. 

 

Mishandling of Client Money 

 

Between March and April 2017, 

£596,302.69 of client money was paid into 

Coops’ client bank account without 

authority, even though many cheques were 

made payable to Asons. Thus Mr Majid had 

breached Rules 14.2 and 19.4 of the 

Accounts Rules and SRA Principle 10. 

 

Data Breach 

 

On 31 March, an Asons client received a 

generic Coops email which disclosed the 

contact details of over 100 of Asons’ clients. 

This data breach, which Mr Majid caused 

or allowed to occur, constituted a breach 

of SRA Principle 4. 

 

Due Diligence  

 

Mr Majid failed to carry out due diligence 

before and after accepting his job at 

Coops. Specifically, he failed to make 

himself aware of the conditions attached to 

the Firm’s licence, which precluded the 

acceptance of paid referrals. This 

constituted breaches of SRA Principles 6 

and 8. 

 

The tribunal ultimately concluded, at 

paragraph 79, that: 

 

‘The motivation for the misconduct was to 

secure retrospective authority for the 

improper transfer of client files from Asons to 

the Firm and thus to obtain for the Firm the 

profit costs / fee income associated with 

those files’. 

 

Although Mr Majid’s actions reflected ‘a 

serious departure from the integrity and 

probity expected of a solicitor’, they were 

not so serious as to warrant striking him off 

the roll. 

 

Watchstone to Face 

Fresh Shareholder Legal 

Action 

 

After 2 years of discussions, Harcus Sinclair, 

the private client law firm, is preparing a 

claim against Watchstone Group plc 

(formerly Quindell) on behalf of investors, 

who lost money during the Quindell 

accounting scandal:
5

 

 

‘We have particulars of claim drafted and 

are ready to go with a group of institutions 

and some large retail shareholders, so the 

next stage is finalising the detail of the 

funding package’. 

 

The accounting scandal regarded revised 

accounts for the year ending 31 December 

2014, which revealed that the Quindell’s 

pre-tax profits were overstated by £312 

million (£175 million profit = £137 million 

loss). 

 

In edition 204 of BC Disease News (here), we 

reported that Watchstone had filed a 

defence in respect of separate 

proceedings issued by Slater and Gordon 

(S&G), which purchased Quindell’s 

Professional Services Division for £637 

million, in 2015. 

 

The claimant law firm argues that it was 

induced into the transaction as a result of 

‘fraudulent misrepresentation’, which 

ultimately caused the listed company’s 

share price to collapse and disconnected 

the UK operations (Slater and Gordon 

Lawyers and Slater and Gordon Solutions) 

from the Australian parent business. 

 

In January, Watchstone dismissed S&G’s 

‘allegations of deceit and the associated 

breach of warranty claim’ as being ‘wholly 

without merit and should never have been 

advanced’. 

 

The trial is expected to take place in 

October of this year and Watchstone has 

announced that it is prepared to continue 

to ‘bolster the provision for legal costs’, 

having already set aside £4.3 million to 

fund its defence.
6

 

 

Aside from the S&G lawsuit, valued at up to 

£637 million, Watchstone is also part of an 

ongoing Serious Fraud Office (SFO) criminal 

investigation, in relation to its historic 

business and accounting practices. 

 

The latest shareholder class-action claim 

has been backed by specialist litigation 

investor, Terium, though Watchstone has 

declined to comment on its legal position. 

 

https://www.bc-legal.co.uk/bcdn/284-204-watchstone-defence-filed-in-response-to-slater-and-gordon-claim.html
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Watchstone was once worth over £2.6 billion and was the most valuable company listed on AIM. In spite of a genuine threat of legal 

action, its share price has remained fairly stable since mid-October 2017. Nevertheless, if potential liabilities continue to mount, increasing 

financial uncertainty could put the solvency of the business at risk and, in turn, risk the recovery of multi -million pound compensation 

sought. 

 

Figure: Watchstone Group plc Share Price (London Stock Exchange) 

 

 

   

70-Year-Old is Mesothelioma-Free After Immunotherapy Treatment 

 

In BC Disease News, we frequently report on pharmaceutical advancements, especially those which affect claims for special damages in 

occupational mesothelioma claims, e.g. the future costs associated with private medical care. 

 

Many of our readers will be aware that multiple clinical trials of pioneering immunotherapy drugs have improved progression -free survival 

rates, but mesothelioma is still ultimately recognised as a fatal disease because of recurrent malignancy and metastatic (spreadi ng) 

tendencies. 

 

This week, we report that a British mesothelioma sufferer is alive 6-year post-diagnosis and attributes his recovery to an immunotherapy 

drug, called IMM-101.
7

 

 

Immunotherapy drugs are often referred to as ‘checkpoint inhibitors’ because they target immunosuppressant ‘checkpoint proteins’, 

released by malignant tumour cells. Thus, the purpose of ‘checkpoint inhibitor’ drugs is to facilitate the body’s natural response to destroy 

cancer cells and IMM-101 is no different.  

 

Compared to chemotherapy, the toxicity of immunotherapy is ‘minimal’. 

 

In September 2013, Ralph Corderoy underwent an X-Ray and was subsequently diagnosed with pleural mesothelioma. At the time, he was 

given a life expectancy of 12 months. According to the latest Office for National Statistics (ONS) publication on cancer surv ival in England, 

the 12-month net survival for male mesothelioma cases, between 2012 and 2016, was just 43.2%.
8
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The retired plumber was advised to undergo pleurectomy decortication, which involves the 

removal of lung lining, as well as chemotherapy, but he refused both of these treatment 

options.  

 

Instead, Mr Corderoy was placed on an IMM-101 trial, led by Professor Angus Dalgleish. 

The trial is funded by the Institute for Cancer Vaccines and Immunotherapy charity. 

 

At the Churchill Hospital, Oxford, he received injections of IMM-101 every 4 to 6 months, 

alongside regular scans. He was also administered a low dose of Naltrexone, a drug 

commonly prescribed to alcohol/opioid dependant patients, which has shown promise with 

cancer patient survival.
9

 

The 70-year-old surpassed his prognosis of 

6 to 18 month maximum survival and is yet 

to relapse. 

 

Professor Dalgleish has called for increased 

funding of clinical research to establish 

immunotherapy as a 1
st

 line treatment 

method together with chemotherapy and 

radiotherapy. 

 

‘Perching’ is More 

Beneficial than ‘Sitting’ 

or ‘Standing’ for Back 

Pain 

 

We recently reviewed the results of the 

Stand More AT (SMArT) Work trial in edition 

251 of BC Disease News (here).  

 

SMArT tested an assumption that prolonged 

periods of occupational sitting increases 

the risk of cardiovascular mortality, 

cardiovascular disease, musculoskeletal 

disorders and type II diabetes, by allowing 

77 out of 146 NHS Trust employees the 

opportunity to use height-adjustable 

workstations (sit-stand desks). 

 

However, more recently, experts have 

discovered that back pain (a 

musculoskeletal condition) is better 

avoided through ‘perching’, a ‘hybrid sit-

stand posture’. Compared with binary, 

conventional posture types, i.e. ‘sitting’ or 

‘standing’, ‘perching’ induces a ‘neutral 

spine’, which is the optimal lumbar 

posture.
10

 

 

In the latest study, published in the 

Ergonomics journal, researchers at the 

University of Waterloo and Western 

Washington University examined how 

muscle activation and ground reaction 

forces differed at 3 distinct ‘postural phases’ 

of knee bend, i.e. ‘sitting’, ‘perching’ and 

‘standing’.
11

 The results may assist chair 

designers with the development of 

improved ergonomic furniture. 

 

To calculate the male and female ranges 

of ‘perching’ phase, 24 participants 

completed one-minute static testing at 19 

https://www.bc-legal.co.uk/bcdn/711-251-researchers-investigate-the-health-benefits-of-sit-stand-desks-for-hospital-staff
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sequential ‘trunk-thigh angle increments’, 

starting with ‘sitting’ (90°) and ending with 

‘standing’ (180°). The indicator for 

‘perching’ posture was the point at which 

‘lumbopelvic and pelvic angles deviated’. 

Male participants exhibited a wider 

‘perching’ phase than females (see the 

table below):  

 

 

 

Having identified the 3
rd

 ‘postural phase’, 

the researchers remarked that tension and 

stress levels in the back muscles were lowest 

during the ‘perching’ phase.  

 

They went on to observe the physical 

demands on lower limbs in each phase.  

 

For both sexes, knee extensor activity was 

lower during the ‘standing’ phase, 

compared with ‘perching’ or ‘sitting’ 

phases. What is more, anterior-posterior 

forces were highest in ‘perching’ 

individuals, requiring 15% body-weight, on 

average.  

 

In view of these lower limb findings, which 

were ultimately ‘draw-backs’, the 

researchers deduced that: 

 

‘Chair designs aimed at reducing the lower 

limb demands within 115–170° trunk-thigh 

angle may improve the feasibility of 

sustaining the perched posture’. 

 

Put simply, without enhanced ‘perching’ 

support, any reported improvement of 

lumbar posture, or decreased prevalence 

of cumulative back disorders, will be 

compromised by additional stress on the lower limbs. 

 

CTS-Resistant Wireless Vacuum Cleaners – the 

Future? 

 

Carpal Tunnel Syndrome (CTS) is a condition caused by compression of the median nerve 

in the wrist, as it passes through the carpal tunnel into the hand. Compression can occur if 

the tissues inside the tunnel become swollen or the tunnel narrows over time. As such, risk 

factors involve strenuous grip, repetitive wrist flexion and exposure to vibration, although 

medical literature is critical of an association between vibration and CTS in the absence of 

hand-arm vibration syndrome (HAVS). 

 

 

(Source: Wikimedia Commons) 

 

CTS is more common in females than in males, perhaps because female carpal tunnels are 

narrower, on average. 

 

In a 2006 Command Paper, the Industrial Injuries Advice Council (IIAC) stated that CTS, 

‘arising out of repeated palmar flexion and dorsiflexion of the wrist for at least 20 hours per 

week, for at least 12 months in aggregate in the 24 months prior to onset of symptoms’, can 

constitute a prescribed disease. 

 

This month, Ja Heon Lee, the South Korean designer, has published blueprints of an 

ergonomically enhanced wireless hoover.
12

 The theory behind this design is that the body 

of the Lofstrand Vacuum Cleaner rests above the user’s forearm, thereby relieving strain in 

and around the carpal tunnel.
13

  

 

Figure: Lofstrand Vacuum Cleaner, by Ja Heon Lee 

 

 

 

Are work-related upper limb diseases (WRULD), such as CTS, associated with the cleaning 

profession? 
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In 1995, researchers found a statistically 

significant association between cleaners 

and injuries to the wrist and forearms. Out of 

221 female cases of wrist and forearm 

injury, 32 were cleaners and their risk of 

injury was 1.8 times greater than the control  

group.
14

 

 

Elsewhere, in an investigation of 99 female 

hospital cleaners, published in 2003, CTS 

was deemed to be ‘a disease related with 

the cleaning workers’. Incidence of the 

condition was more common in those who 

undertook hospital cleaning activities than 

in the general female population.
15

  

 

What about industrial vacuuming as a 

specific risk factor for WRULD? 

 

2 separate studies, published in 2012, 

considered this question.  

 

In the course of the 1
st

 study, researchers at 

the University of New South Wales assessed 

the risk of WRULD in 24 cleaning workers in 

the normal course of their employment in 

government schools, hospitality and 

commercial office space sectors.
16

 

Although the risk was greatest in 

government school cleaners, mean results 

conveyed that: 

 

‘… [all] cleaning workers who perform the 

task of vacuum cleaning are at risk of work-

related upper-limb musculoskeletal injury, 

regardless of whether they use a back-

pack or canister machine’.  

 

Study authors, Alison Bell and Julie Steele, 

stressed ‘the need for further research to 

improve conditions for these workers’. 

 

By contrast, the 2
nd

 study was designed to 

evaluate the loads imposed on muscles 

and joints by excessive accumulation of 

physical burdens in vacuum cleaning 

works, with a view to estimating 

musculoskeletal disorder (MSKD) 

occurrence.
17

 

 

Results showed that latissimus dorsi and 

trapezius muscle strengths and elbow and 

shoulder joint moments were generally 

higher in vacuum cleaning than in other 

cleaning works. This relationship was further 

accentuated in corners and in hard-to-reach areas.  

 

Consequently, the Korean researchers suggested that their study conclusions ‘may be used 

in improvement of vacuum cleaner … design reducing a potentiality of musculoskeletal 

disorder occurrence due to repeated cleaning works…’ 

 

Wireless, hand-held vacuum cleaners are still, to all intents and purposes, a novel invention, 

with Dyson having sold its first cord-free vacuum, the DC16 machine, in 2006.
18

 It is therefore 

understandable that there is a lack of research directly linking vacuuming with CTS. 

Nevertheless, in March of last year, Sir James Dyson announced that the cordless Dyson 

Cyclone V10 release signalled the end of the company’s ‘full-size’ vacuum development. 

 

Figure: Dyson Cyclone V10 

 

 

(Source: Wikimedia Commons) 

 

Thus, if wireless vacuums are the future of vacuuming, it may be advisable for cleaning 

businesses and their EL/PL insurers to monitor the risk of CTS and WRULD in users. 

 

Should manufacturers buy the rights to the Lofstrand Vacuum Cleaner, or create versions of 

their own for mass-production, businesses could soon be duty-bound to supply and enforce 

their employees’ use of ergonomically advanced equipment, especially if clinicians can 

definitively prove that wireless vacuuming aggravates the median nerve, with the potential 

to cause CTS. 
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Welcome 

 

Welcome to the 265
th

 edition of BC Disease News.  

 

In this issue, we publish a collection of articles on ‘aerotoxic syndrome’, which we 

have been monitoring as an emerging EL/PL risk for more than 4 years. 

 

Elsewhere, we report that the MoD has resolved liability in a military deafness 

claim ‘80:20 in the claimant's favour’, with quantum still yet to be determined. 

 

In this week’s feature article, we share news of BC Legal success in an application 

to strike out a statement of case, on the basis that the claimant’s ‘fundamental 

dishonesty’ provided ‘no reasonable grounds’ for bringing the claim. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

ABCQuantum – Collection of BC Legal Articles on ‘Aerotoxic Syndrome’ – Military 

Deafness Liability and Quantum – Occupational Asthma and Exposure to 

Chemicals and Fumes – Seth Lovis Closes – HAVS Breaches in Construction – 

European Occupational Cancer Burden – Pre-Trial Fundamental Dishonesty 

Ruling, Using s.57 of the Criminal Justice and Courts Act 2015 and CPR 3.4(2).  

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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BC Legal Claims Handling Tool Featured in Litigation Futures Article 

 

In edition 262 of BC Disease News (here), we reported on the recently re-launched ABCQuantum (watch the tutorial video here), our 

innovative quantum and reserving software. 

 

ABC Quantum was originally launched in 2017 (here) to assist clients with calculations of past and future losses in occupational disease 

claims, but the updated version has been extended to accommodate all personal injury claims.  

 

This week, Litigation Futures published an interview with Chris McCrudden, BC Legal’s Operations Director, on the launch of our newest claims 

handling tool:
1

 

 

‘This is the tool we’ve had the most take-up on, and in some ways is the one that can do the most’. 

 

We, at BC Legal, believe that clients benefit both tactically and financially through use of our tools from the start of a cl aim until its conclusion. 

Clients are more prepared to instruct us if their pre-litigation knowledge is further enhanced. 

 

To find out more about BC Legal’s claims handling software, please contact Chris McCrudden by  telephone / mobile / email. 

 

 

 

BC Legal Publishes a Collection of Articles on ‘Aerotoxic Syndrome’  

 

This week, we unveil a new BC Legal publication, called: Aerotoxic Syndrome – An Emerging Risk?  

 

So-called ‘aerotoxic syndrome’ is purported to be a condition caused by cumulative exposure to contaminated air, which enters aircraft 

cabins through unsealed jet engines (also known as ‘bleed air’) during ‘fume events’. However, Airbus, the largest aerospace business in the 

UK, has previously refuted this assertion as ‘absurd’.  

 

Our collection of articles provides a comprehensive examination of the: 

 Symptoms of the unrecognised medical syndrome; 

 Medical literature on the potential toxicological causes; 

 Case studies on the occupational health of pilot and cabin crew; 

 Preventative industrial action taken (or not taken); and 

 The legal position, should future personal injury claims be commenced against companies within the aviation sphere (and their  

insurers). 

 

To access our collection of articles on this emerging EL/PL risk, please click here. 

https://www.bc-legal.co.uk/bcdn/790-262-abcquantum-tool-now-launched-for-personal-injury-claims
https://www.bc-legal.co.uk/quantum.html
https://www.bc-legal.co.uk/bcdn/245-200-launch-of-abcquantum
tel://(+442038719971)/
tel://(+447966210512)/
mailto:Chris.McCrudden@bc-legal.co.uk
https://www.bc-legal.co.uk/media/A%20Collection%20of%20BC%20Disease%20News%20Articles%20on%20Aerotoxic%20Syndrome.pdf
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Royal Marine Reaches Agreement with MoD Over £1.3 Million Deafness 

Claim 

 

In edition 262 of BC Disease News (here), we reported that a 39-year-old, former Royal Marines Platoon Weapons Instructor, Alistair Inglis, 

was pursuing a £1,275,899 million claim for noise-induced hearing loss (NIHL) and tinnitus, allegedly caused by the Ministry of Defence’s  

(MoD) negligence. 

 

It was the claimant’s pleaded case that, for 1 and a half decades, he experienced ‘a combination of both training and combat exposure’ 

to weapon and vehicle noise, which resulted in hearing impairment supposedly ‘equivalent to that of a man in his early 70s’. He served in 

Northern Ireland and Helmand province, Afghanistan. 

 

Hugh James (the claimant’s solicitors), summarised the claimant’s submissions, as follows: 

 

‘Essentially, we say he was not given the right protective equipment to mitigate against noise exposure. We also say that hearing tests he 

had in the Marines did not pick up the level of hearing loss from which he now suffers ’. 

 

The trial of liability, listed to be heard at the High Court this month, was a potential landmark case. It was going to be th e first its kind to 

tackle the issue of when military personnel are owed a duty of care. 

 

High ranking military officials are of the opinion that ‘combat’ activity should be immune from legal action, while claimant lawyers argue 

that the MoD’s duty to safeguard its servicemen and women does not cease after troops leave the training ground.  

 

Some considered Mr Inglis’ claim to be a test case for future military deafness litigation, which is the most common type of service-related 

claim. The MoD is currently facing 200 similar claims. 

 

However, this week, the Telegraph reported that the ex-military man has reached an out-of-court agreement with the MoD on issues of 

liability.  

https://www.bc-legal.co.uk/bcdn/793-262-1-3-million-military-deafness-claim-listed-for-high-court-trial-in-march
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At the High Court on Monday, claimant counsel told Judge Peter Marquand that issues had been resolved ‘80:20 in the claimant's favour’.
2

 

 

It is now necessary for Mr Marquand to determine a suitable award of damages.  

 

The claimant’s schedule of loss sought general and special damages (loss of future earnings, loss of pension and for the cost of hearing 

aids), but the MoD insists that he should only be awarded general damages and the cost of hearing aids.  

 

The claimant argues that he left his ‘lucrative line of work’, including the right to receive a full pension (after 22 years of service), ‘for the 

sole reason that he had concerns about his deteriorating levels of hearing’ : 

 

‘[It was] highly unlikely that [Mr Inglis] would have abandoned his successful military career and those mid-term financial rewards had it not 

been for his noise-induced hearing problems’.
3

 

 

Whereas, the MoJ contends that he left voluntarily, while still ‘fit for all duties’, with ‘no prospect of being medically discharged’. Should he 

have stayed in his role, MoD witness, Sam Healey, wrote that it was ‘likely that [Mr Inglis] would have been offered employment in a 

specialisation with reduced noise exposure’.  

 

Mr Healey further asserted that his subsequent job role, in maritime security, was not only ‘an occupation that involves exposure to gunfire’, 

but also paid him ‘considerably more’ than as a Royal Marines Sergeant. His post-injury civilian salary (his current Health and Safety Office 

role) was also deemed to be ‘broadly similar’ to his earnings ‘had he not suffered noise-induced hearing loss’. 

 

Occupational Asthma Trial on Liability: Cotton v Helphire Ltd [2019] EWHC 

508 (QB) 

 

This week, judgment has been entered in respect of liability in an occupational asthma claim. 

 

Facts of the Case 

 

In Cotton v Helphire Ltd [2019] EWHC 508 (QB), a former car valet, checker and driver alleged that he had developed occupational asthma 

as a result of negligent exposure to chemicals, cleaning products and exhaust fumes in the course of employment with the defendant. 

 

In response, the defendant submitted that ‘it was not in breach of any regulation or [common law] duty of care, nor was the appellant 

exposed to fumes or chemicals that gave rise to any foreseeable risk of injury and his asthma was not caused by exposure to workplace 

substances’. 

 

The claimant’s strongest pleading, on breach, was that the defendant had failed to adhere to Regulation 11 of the Control of Substances 

Hazardous to Health Regulations 2002 (COSHH), i .e. the defendant had failed to put in place health surveillance of the claimant, who 

presented symptoms of an asthmatic cough at work. Had the Regulations been followed, the claimant asserted that it would have led to 

a medical diagnosis of occupational asthma and subsequent measures would have been taken to provide personal protective equipment 

(PPE), or relieve him of valeting duties.   
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The Evidence 

 

According to the technical evidence, 

compiled by Michael J Walker (Consultant 

Forensic Engineer on behalf of the 

claimant) and Martin Stear (Chartered 

Occupational Hygienist on behalf of the 

defendant), it was agreed that ‘intermittent’  

use of ‘small amounts’ of cleaning agents 

(with reference to the manufacturers’  

technical data sheets) during the valeting 

process would have led to chemical 

exposure ‘well below the Workplace 

Exposure Limits’. 

 

Thus, the claimant accepted that the 

defendant would only be liable for injuries 

sustained if it had knowledge of the 

claimant’s susceptibility to ‘the 

development or exacerbation of asthma’. 

In the absence of knowledge, no 

Regulation was triggered or breached. 

 

The claimant instructed Dr Howard, a 

Consultant General and Chest Physician, to 

produce medical evidence, while the 

defendant instructed Dr Charles R K Hind, a 

Consultant Physician in General and 

Respiratory Medicine. 

 

There was consensus, between the medical 

experts, that the claimant had a 

constitutional history of atopic (allergic) 

asthma. In ‘measured’ and ‘reliable’ written 

evidence, Sara Moore, a former colleague, 

stated that the claimant was a heavy 

smoker, who had a persistent ‘smoker’s 

cough’, but never complained that his 

cough was due to working conditions.  

 

Dr Howard, in his report, concluded that the 

claimant had ‘contracted irritant induced 

occupational asthma by reason of low 

dose unprotected exposure for long 

periods before the typical features of 

asthma appeared’. By contrast, Dr Hind’s 

report concluded that the claimant had 

‘constitutional asthma which was eventually 

triggered to its chronic state by a severe 

chest infection in January 2011’. 

 

As regards their reasoning, Dr Howard 

based his diagnosis on the simple fact that 

the cleaning agents handled by the 

claimant were known to cause the 

condition, which onset following a latent 

interval. On the other hand, Dr Hind 

reached his diagnosis predominantly on 

the engineering evidence, i.e. exposure 

levels and concentrations.  

 

What is more, while Dr Howard averred that 

5% of occupational asthma cases worsen 

after exposure ceases, Dr Hind opined that 

the lack of improvement was suggestive of 

an asthmatic condition which was not 

caused by chemical irritation at work, 

irrespective of the fact that his ‘hyper-active 

airways’ made him more susceptible to 

irritation. 

 

The 1
st

 Instance Finding 

 

At 1
st

 instance, Mr Recorder Clayton 

rejected the claimant’s claim for damages 

for personal injury. 

 

Both parties agreed with the Recorder’s  

determination that there was no evidence 

to support the finding that occupational 

exposure to diesel fumes added to any 

'irritant-load', which could have onset the 

claimant’s asthma. 

 

However, the Recorder preferred the 

defendant’s medical expert where 

evidence was conflicting, as recounted by 

the judge on appeal: 

 

‘He [Recorder Clayton] found that the 

appellant had a persistent but unchanging 

cough throughout the relevant period and 

that he suffered from a serious viral upper 

respiratory tract infection in January 2011 

that persisted for several months and now 

had a heightened sensitivity, and that, 

taking account of the agreed level of 

exposure of the appellant to any hazardous 

substances, there was no basis for a finding 

that the appellant suffered from work 

related symptoms prior to January 2011’. 

 

The Decision on Appeal 

 

The claimant appealed, on the grounds 

that: 

1. The Recorder had failed to 

appreciate that his persistent 

cough was a ‘manifestation of his 

underlying asthmatic condition 

caused by chemical irritation at 

work’. 

2. The Recorder wrongly synthesised 

the effect of Regulation 11 of 

COSHH, because the precise 

terms of the statutory duty were not 

applied to the specific facts of the 

case. 

3. The Recorder failed to appreciate 

the unsustainable ‘factual 

premise’ behind Dr Hind’s 

preferred medical evidence. 

4. The Recorder’s determination on 

issues of breach and causation 

placed ‘excessive weight’ on the 

engineering evidence; the fact 

that workplace exposure limits 

were not foreseeably hazardous to 

the average individual was of 

‘marginal relevance’, given that 

the claimant was a susceptible 

individual. 

 

Counsel for the claimant argued that the 

Recorder had erred in emphasising that 

exposure levels did not exceed prescribed 

levels, as the medical experts had agreed 

that the claimant was vulnerable to asthma 

at levels lower than those prescribed by 

COSHH. Further, that the claimant’s 

coughing, over the relevant employment 

period, constituted an ‘adverse health 

effect’, thereby engaging the criteria of 

Regulation 11(2)(b). 

 

Defendant counsel disputed the claimant’s 

submissions, on appeal, as they were 

formulated on a ‘misinterpretation’ of the 

defendant medical expert’s evidence. 

They argued that the Recorder was entitled 

to reject the extent of exposure to fumes 

and the timing of progress of symptoms. 

Moreover, that he was entitled to find, on 

the evidence, that the claimant had no 

‘work-related symptoms prior to January 

2011’ and thus, there was no foundation for 

Regulation 11 health surveillance to be 

carried out. 

 

The legitimacy of criticism aimed at the 

Recorder’s ruling was further called into 

question by the claimant medical expert’s  

admission that ‘the evidence for low dose 

chemicals causing irritation was 

controversial and not published in the 
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period in question’. It could therefore not be said that any ‘reasonable employer’, between 2006 and 2010, should have known that ‘low 

level irritant substances would give rise to an identifiable disease or adverse health effect’. Reference was also made to ‘guidelines for 

occupational asthma and the characteristics of an asthmatic attack’ , in the Appendix to the Code of Practice,
4

 which were ‘absent’, on 

the facts of this case. 

 

Accordingly, Goss J upheld the 1
st

 instance ruling and dismissed the claimant’s claim, concluding, at paragraphs 21 and 22: 

 

‘... the Recorder was entitled to make the findings that he did in relation to the appellant's condition and working conditions over the 

relevant period and to prefer the opinion of Dr Hind over Dr Howard for the reasons that he gave. On Dr Hind's evidence the appellant 

did not contract irritant induced occupational asthma. There was no substantive failure by the Recorder to make findings nor are the 

bases of his findings unclear. Al though the appellant had a cough over the relevant period, i t was far from agreed medical evidence 

that i t was a manifestation of the appellant's underlying asthmatic condition or that it was caused by chemical i rritation at  work , for the 

reasons that he gave. 

 

In my judgment, on the evidence and in the light of the justifiable findings to which the Recorder made, the claim under Regulation 11 

was not made out. There was no basis for a finding of liability, not least given the failure of the appellant to establish causation’.  

 

Full-text judgment can be accessed here.  

 

Seth Lovis & Co Ceases Trading 

 

Legal 500-listed law firm, Seth Lovis & Co Solicitors Ltd, ceased all trading operations this week, after amounts falling due to creditors grew 

by 22% in the past accounting year (for the period ending 31 March 2018), to £18.9 million.
5

  

 

Figure: Balance sheet of unabridged accounts, filed with Companies House 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/508.pdf
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The limited company was founded by Seth Lovis, in 2000, and most recently employed 45 fee-earning staff (7 partners) in its Bloomsbury 

office, practising in personal injury, industrial disease, professional negligence, financial mis -selling, commercial and insolvency litigation, 

and family. 

 

Seth Lovis will not be accepting new client matters and current clients will be contacted regarding the ‘next steps’ in relation to their case. 

Client money will be distributed by the appointed solicitor manager. 

 

33% Increase in HAVS Breaches on Construction Sites in 2018 

 

Last week, the Building Safety Group (BSG) released figures on occupational hand-arm vibration syndrome (HAVS) breaches, i.e. conduct 

which would likely be found in breach of the Health and Safety at Work Act 1974, such as failing to put in p lace and monitor suitable risk 

control measures and failing to put in place a suitable system of health surveillance.
6

 

 

 

 

HAVS is an umbrella term for symptoms affecting the hands and upper limbs, such as: 

 Blanching/pain/cold sensations in cold temperatures and redness/pain on recovery; 

 Tingling and loss of sensation (numbness);
7

 

 Loss of light tough; 

 Loss of grip strength; and 

 Bone cysts in fingers and wrists.
8
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The symptoms are caused by repetitive exposure to excessive use of hand-held, or hand guided power tools and machinery, which destroy 

blood vessels and cause nerve damage in the relevant musculoskeletal systems.
9

 

 

Based on 42,000 independent construction site inspections undertaken throughout 2018, BSG revealed that the number of recorded HAVS 

breaches has increased by a third, compared to recorded breaches in 2017.  

 

Between 2008 and 2017, there were over 7,000 claims for HAVS under Prescribed Disease A11 (established in 1985) of the Indust rial Injuries 

Disablement Benefit (IIDB) scheme.
10
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Managing Director of BSG, Paul Kimpton, has urged employers to heed the advice of the Health and Safety Executive (HSE): 

 

‘The HSE advises that the employer carries out a period of monitoring to understand how long workers use particular tools in a typical day 

or week. Once you know enough about the work to say what the exposure is likely to be and whether it is likely to exceed eithe r the 

‘Exposure Action’ or ‘Exposure Limit Value’, focus can shift to investigating, as well as taking practical steps to reduce th e exposure and the 

risks’. 

 

An Assessment of the Occupational Cancer Burden in 9 European Countries 

 

A French public interest organisation (EUROGIP) has been analysing cancer incidence across 9 European countries, between 2005  and 

2016, to ascertain the risk posed by workplace exposure sources. Prior to this study, it was generally assumed that ‘there is a phenomenon 

of under-reporting of occupational cancers’.
11

 

 

EUROGIP was established in 1991, by the French National Health Insurance Fund for Employees (CNAMTS) and the National Institu te for 

Research and Safety (INRS),
12

 to investigate issues relating to insurance and industrial accident/disease prevention, both at a European 

and an International level.
13

 

 

The results of EUROGIP’s latest investigation have been compiled in a December 2018 Study Report, entitled: Incidence and detection of 

occupational cancers in nine European countries (see here).  

 

The 9 countries studied were: 

 Germany; 

 Austria; 

 Belgium; 

 Denmark; 

 Finland; 

 France; 

 Italy; 

 Sweden; and 

 Switzerland. 

 

Over a decade of surveillance, the organisation observed relatively stable numbers of reported and recognised cancer cases in  Denmark, 

Belgium, France, Italy and Sweden. Often, the discrepancy between recognised and unrecognised cancer cases is caused by the 

‘multifactorial’ nature of cancer (though mesothelioma is believed to be caused almost exclusively by asbestos exposure). 

 

 

https://www.eurogip.fr/images/publications/2018/Eurogip-141E-incidence-detection_occupational_cancers_Europe.pdf
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However, there was an increase in the number of cases in Austria, Germany and Switzerland. 

 

 

 

Further, only a slight downward trend could be seen in the number of recognised cases in Finland. 

 

 

 

With the exception of Germany, which witnessed a surge in UV-induced skin cancer cases following occupational disease recognition, in 

2015, EUROGIP identified asbestos-related disease as the most common type of occupational cancer in 2016 (this is why the majority of 

incidence rates have either stayed the same or increased between 2005 and 2016): 

 

‘... mesotheliomas (cancers of the pleura, the peritoneum and the pericardium) account for more than one-third of cancers in Denmark, 

more than half in Austria and in Italy, two-thirds in Belgium, almost 90% in Switzerland and virtually all cancers in Sweden 

 

Asbestos-related lung cancers are also predominant in Belgium (25% of the total), in Italy (23%), in Austria (28%) and especially in France 

(over half of occupational cancers). They are probably also predominant in Denmark; the Danish statistical classification is organized 

according to the organ affected and covers a number of possible exposures, which makes it impossible to know the exact number  of 

asbestos-related lung cancers’. 
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In addition, EUROGIP warned of other 

carcinogens in the workplace, such as: 

 Heavy metals; 

 Mineral oils; 

 Wood dusts; 

 Crystalline silica;  

 Benzene; 

 Tar; 

 Radiation (from radiology); 

 UV Radiation; 

 Electromagnetic fields; and  

 Viruses. 

 

As such, employees in the construction, 

metallurgy, chemical, leather, rubber, 

wood, oil and agriculture industries are 

most at risk. 

 

The Report concludes that cancer 

detection and reporting is improved by 

national initiatives that are designed to 

detect cancer at an early stage, but they 

are ‘still scarce, limited ... costly’ and ‘not 

easily transposable from one country to 

another’. As a result, EUROGIP 

recommends:  

 

‘... to further raise the awareness of general 

practitioners and hospital doctors of the 

search for occupational causes of cancers, 

either by enhancing their knowledge as 

part of their initial or continuous training, or 

by providing them with tools facilitating 

detection of the work-related origin of the 

cases that they diagnose and medically 

monitor’. 

 

Many of the carcinogenic exposure risks 

listed in this Report have been targeted by 

reform of EU Directive 2004/37/EC (The 

Carcinogens and Mutagens Directive), 

which we last discussed in edition 260 of BC 

Disease News (here). 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/779-260-upcoming-changes-to-the-carcinogens-and-mutagens-directive
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Feature:  

Fundamental Dishonesty: A Matter for Trial or Interlocutory Application? 

 

After the Legal Aid, Sentencing and Punishment of Offenders Act (LASPO) 2012 came into force, a finding of ‘fundamental dishonesty’ in 

post-April 2013 personal injury claims is the best eventuality for Defendants, in respect of costs. Perhaps second only to an order for wasted 

costs, enforceable against the claimant’s solicitors, which provides the added security that costs orders are  recoverable one way or 

another. Helpfully, if early warning is provided to the claimant’s solicitors, as to the evidence of fundamental dishonesty, the door is also 

left open for wasted costs. 

 

‘Fundamental dishonesty’, under s.57 of the Criminal Justice and Courts Act 2015, is typically determined at trial. By this stage of 

proceedings, a defendant will likely have incurred significant costs and the order for costs that they achieve against an uni nsured claimant, 

often with no means to pay, can hardly be described as a good result. Put frankly, it would be cheaper to settle the claim than incur the 

additional costs. 

 

 

 

Naturally, discrepancies in lay evidence often need to be tested at trial and there is very little a defendant can do, except  wait for a 

claimant to expose themself as fundamentally dishonest on cross-examination. For example, if there is an exaggeration of the injury 

suffered (see last week’s article on the case of Smi th
14

 here), or the past/future losses incurred (see the LOCOG
15

 case here). 

 

However, what about circumstances where there is ‘clear evidence’ of fundamental dishonesty from the beginning, which do not need to 

be tested at trial? For example, if evidence of a prior claim invalidates the claimant’s date of knowledge, for the purpose o f bringing a 

claim within the relevant limitation period. Alternatively, if the defendant obtains video footage, which shows that the injury is a total 

fabrication. 

 

It could be seen as an oversight that the CPR provides no obvious low-cost vehicle for bringing the issue of ‘fundamental dishonesty’ to 

the Court’s attention pre-trial. None of the CPR 3.4(2) criteria are obviously met.  

 

 

 

On the basis of ‘fundamental dishonesty’, it cannot be said that the claim has ‘no reasonable grounds’. It could be argued that the 

statement of case containing the ‘fundamental dishonesty’ is an ‘abuse of process’, but would the Court ever be prepared to make such 

https://www.bc-legal.co.uk/bcdn/804-264-fundamental-dishonesty-under-section-57-of-the-criminal-justice-and-courts-act-2015-smith-v-ashwell-maintenance-limited-leicester-county-court-2019
https://www.bc-legal.co.uk/bcdn/398-216-fundamental-dishonesty-and-striking-out-london-organising-committee-of-the-olympic-and-paralympic-games-locog-v-sinfield-2018-ewhc-51-qb.html
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a finding before the claimant has had an opportunity to give evidence?  Clearly, there is no breach of a rule, practice direction, or court 

order.  

 

Accordingly, defendants are almost invariably forced to file a Defence and reserve all discussion on fundamental dishonesty until the trial 

on liability.   

 

What is more, summary judgment does not avoid a defendant’s obligation to file a defence, which will likely trigger an absolv ing reply or 

an application from the claimant to amend the Particulars of Claim. 

 

Recently, BC Legal were instructed to act in a claim with a pleading of knowledge within the past 3 years. However, there was  

unquestionable evidence of the same claim, albeit abandoned pre-litigation, having been presented over 10 years ago. In this instance, 

we questioned how this claim could be disposed of quickly and in the most cost-effective manner for our client.  

 

Despite presenting inconvertible evidence of the previous claim to the claimant’s so licitors, our threats of ‘fundamental dishonesty’ and 

wasted costs failed to secure a discontinuance. Subsequently, we advised our client to tackle this issue head -on, with a strike out 

application. 

 

This week, we report that BC Legal were successful in achieving a finding of ‘fundamental dishonesty’ at an application hearing, without 

having to file a Defence and without incurring much in the way of costs. To our knowledge, this is the first example of a Judge finding 

‘fundamental dishonesty’ before trial.  

 

Our application to contest jurisdiction relied upon s.57 and the dicta of Mr Justice Knowles, in LOCOG. We commenced a ‘two pronged’ 

approach, with a request for the claim to be struck out, in accordance with CPR 3.4(a). If there is ‘fundamental dishonesty’ upon any issue 

that goes to the ‘heart’ or ‘root’ of the claim, then the 2015 Act has the effect of dismissing not just that one issue, but the entire claim. We 

considered that if dishonesty over gardening expenses surpassed this threshold, then dishonesty over limitation would be sufficient.   

 

In essence, our two-fold argument was as follows; in view of the fact that the entire claim would eventually be dismissed, by virtue of s.57, 

there were ‘no reasonable grounds’ for bringing the claim, which meant that the claim could be struck out immediately. The District Judge, 

sitting at Birmingham County Court, was satisfied that the application was appropriately presented and made a finding of ‘fundamental 

dishonesty’, in the absence of evidence from the Claimant.  

 

It is fair to say that in achieving such a result, the evidence of ‘fundamental dishonesty’ had to be unquestionable, to the extent that the 

Judge was prepared to make the finding without contribution from the claimant. With that being sai d, the Court has case management 

powers to call a claimant to give oral evidence at an application hearing [see CPR 3.1 (2)(d)], which would be a significantly more cost-

effective option than proceeding to trial. 
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It is important to highlight that this is a 1
st

 instance decision, though no permission to appeal was given. Regardless, this dual-limbed 

application appears to be indisputable and we are confident that it can be deployed in any case with ‘clear evidence’ of ‘fundamental 

dishonesty’, even if suspicion of ‘fundamental dishonesty’ comes to light part-way through the proceedings.  

 

Plainly, caution should be applied when determining the standard of ‘clear evidence’, as Judges are only likely to dismiss the most obvious 

of cases. We predict that ‘fundamental dishonesty’ relating to factual disputes, ambiguous evidence, withheld evidence and inconsistent 

evidence will still need to be tackled in the usual way, i.e. at trial.  

  

As a result of this finding, our client’s costs were assessed on an indemn ity basis, with no reductions applied to the Schedule of Costs. Since 

the claimant’s solicitors appear to have failed to act upon the warnings of ‘fundamental dishonesty’ and left it until the day before the 

hearing to serve a discontinuance, the Judge gave leave for the defendant to seek an order for wasted costs if the claimant does not 

pay within 14 days.   

 

We consider this result to be exactly the sort of windfall that a defendant deserves, where the ‘fundamental dishonesty’ is a black and 

white issue.   

 

The case was handled by Stuart Bacon, Head of BC Legal’s Southend Office. Please do not hesitate to contact Stuart by email if you have 

a similar case, or indeed any procedural irregularities that you would like to discuss.  

 

 

 

 

mailto:Stuart.Bacon@bc-legal.co.uk
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Welcome 

 

Welcome to the 266
th

 edition of BC Disease News.  

 

In this edition, we compare the Civil Justice Statistics for the 4
th

 quarter of 2018 

with the equivalent period of 2017.  

 

We also contrast the 2018 profits of leading insurers, Admiral and Aviva, both 

under the current personal injury discount rate and under a hypothetical 0% 

discount rate. 

 

Moreover, we examine the potential cause of trace asbestos levels in children’s 

makeup brands, Claire’s and Justice, in light of a recent Food and Drug 

Administration (FDA) probe. 

 

In this week’s feature, we bring our readers up-to-date on glyphosate herbicide 

as an emerging risk to human health. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

SARS for PI Claims – 2018 Civil Justice Statistics – Admiral and Aviva 2018 Profits – 

Zonisamide Anti-NIHL Drug  – HAVWEAR PPE Watch – Asbestos in Makeup – 

Glyphosate and Non-Hodgkin Lymphoma. 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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GP’s Express Concern Over Increasing Solicitor Requests for Claimant Medical 

Records 

 

The EU General Data Protection Regulations (GDPR) have replaced the Data Protection Act 1998 (DPA), importing a concept from s.7 of the 

1998 Act, known as the subject access request (SAR). 

 

 

 

A SAR is a mechanism, through which an individual, or a 3
rd

 party on behalf of an individual, can exercise their right to obtain a copy of 

personal data stored by an organisation.  

 

Under the 1998 Act, the response time for SARs was 40 days and the maximum charge was £10. Now, SARs are free of charge and must be 

responded to within 30 days. As an exception to the rule, Article 12(5) of GDPR allows the ‘controller’ to charge a ‘reasonable fee’ for a SAR 

‘if the request is manifestly unfounded or excessive’. 

 

 

 

SARs can include patient medical records and, as predicted, medical practices have reported a ‘significant rise’ in the number of solicitor-

made subject access requests (SARs) since the GDPR became directly applicable, on 25 May 2015.
1

 

 

In edition 247 of BC Disease News (here), we reported that the British Medical Association (BMA) was mid-way through surveying its members  

to gauge the financial burden of SARs on the NHS. Across the whole institution, the cost was assumed to be in the ‘hundreds of millions’, as 

the administrative costs associated with SAR compliance of a single patient with complex medical history can be around £100.
2

 

https://www.bc-legal.co.uk/bcdn/678-247-bma-prepares-cost-estimate-of-gdpr-compliant-requests-for-patient-medical-records
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This week, Jovian Smalley, Group Manager 

of Policy & Engagement at the Information 

Commissioner’s Office (ICO), clarified that, 

where a SAR is made by a solicitor on 

behalf of their claimant, so long as the 

claimant accompanies the request with 

clear authority, it ‘should be treated in the 

same way as if it was made directly by the 

patient [claimant]’: 

 

‘Initial access must be provided free of 

charge (including postage costs)’. 

 

If a GP is concerned that ‘excessive’ 

information has been requested, Mr 

Smalley advises them to ‘provide data 

directly to the patient who can then make 

their own choice about what information 

they pass on to their representative’. 

 

Circumstances of ‘manifestly unfounded’ or 

‘excessive’ requests, warranting a 

‘reasonable’ fee, are ‘likely to be rare and 

should be assessed on a case-by-case 

basis’, says Mr Smalley.  

 

The ICO is keen to ‘promote a culture of 

transparency and compliance without any 

detrimental impact on individual data 

rights, patient care or the ability of both the 

medical and legal professions to do their 

jobs as efficiently as possible’. 

 

Keen to portray the GDPR as an ‘evolution’, 

rather than a ‘revolution’, medical 

practices have been encouraged to offer 

electronic (or online) records where 

available, to ease the burdensome task of 

printing reams of paper to respond to SARs. 

 

Of course, a separate legal framework 

exists for requests for patient medical 

records made by insurers (or their instructed 

solicitors), to assist with underwriting policies 

or assessing claims. Pursuant to the Access 

to Medical Reports Act 1988, GP’s may 

charge a £50 maximum fee to retrieve 

copies and safeguard patient information.
3

  

 

The consent form for releasing patient 

health records, and further information on 

medical SARs, can be found here, in 

guidance jointly created by the BMA and 

the Law Society.  

 

 

https://www.bma.org.uk/-/media/files/pdfs/employment%20advice/ethics/access-to-health-records-jan-19.pdf?la=en
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Civil Justice Statistics for 

Q4 of 2018 

 

On 9 March 2019, the Ministry of Justice 

(MoJ) published the Civil Justice Statistics for 

Q4 (October to December) of 2018.
4

  

 

The report shows that 533,459 County Court 

claims were lodged in the final quarter of 

2018, which is a 29% increase over 2017 

figures commenced in the same quarter. 

However, this upsurge is due to 36% higher 

volumes of total money claims (467,576), 

i.e. specified plus unspecified money 

claims. 

 

Of the 533,459 total claims, only 31,163 

were unspecified money claims, 28,408 

(91%) of which were personal injury claims. 

Unspecified money claims have been 

declining since their peak of 46,674, in Q1 

(January to March) of 2013. 

 

It is thought that the downturn from 36,163 

unspecified money claims, lodged in Q4 of 

2017, is due to a 19% drop in personal 

injury claims compared to 12 months 

earlier (37,071). The number of personal 

injury claims issued in the whole of 2018 

(124,126) fell to the lowest level since 2011 

(110,582). In Q1, Q2, Q3 and Q4 of 2018, 

33,531, 31,679, 30,508 and 28,408 claims 

were issued, respectively. This could be 

attributed to the change in Civil Procedure 

Rules on holiday package gastric illness 

claims and Government whiplash reform.
5

 

 

In Q4 of last year, 40,722 money claims 

were allocated to track, 9% down on the 4
th

 

quarterly figure in 2017 (44,554). Of these 

claims: 

 22,006 were allocated to the small 

claims track, a decrease of 6%, 

accounting for 54% of all 

allocations;  

 15,634 were allocated to the fast 

track, a decrease of 4%, 

accounting for 38% of all  

allocations; and 

 3,082 were allocated to the multi-

track, a decrease of 13%, 

accounting for 8% of all 

allocations.  
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The Civil Justice Statistics report also conveys a 7% increase in the number of claims defended (79,260) in Q4 of 2018, with both claimants 

and defendants having legal representation in 53% of defences. The annual figure for legal representation was 5% greater than  in Q4. 

 

The number of trials that took place in County Courts between October and December of last year also increased by 3% to 14,463. Further, 

the time taken from issuing a small claim to the listed trial increased by 2 weeks to an average of 34.4 weeks, while time ta ken from issuing 

a multi/fast track claim to the listed trial decreased by 1 week to an average of 57.7 weeks. Small claims cases, across the whole of 2018, 

took an average of 31.7 weeks to reach trial, which is the longest period recorded since 2000.
6

 

 

 

 

Rising trial numbers in Q4 coincide with a 19% increase in the number of judgments handed down in the County Courts – 315,487 in Q4 of 

2018, versus 265,698 in Q4 of 2017. 89% (279,507) of the 315,487 judgments made were default judgments, a majority 21% greate r than 

in Q4 of 2017 (230,930).  

 

 

 

The full report can be accessed here. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783876/civil-justice-statistics-quarterly-Oct-Dec-2018-bulletin.pdf
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Admiral and Aviva Discuss Annual Profits Under a 0% Discount Rate 

 

Pursuant to Part 2 of the Civil Liability Act 2018, the latest date for the Lord Chancellor and Secretary of State for Justice, The Rt Hon David 

Gauke MP, to set the new discount rate was initially calculated as being 7 August 2019 – we reported on the ‘countdown’ to the altered 

rate in edition 257 of BC Disease News (here).  

 

Currently, the Ministry of Justice (MoJ) is conducting its first review and 2 leading insurers, Admiral and Aviva, have revealed the positive 

impacts of a higher, forthcoming discount rate on profits. Both businesses have forecasted on the ‘best estimate assumption’ that the rate 

will be revised upwards from (–)0.75% to 0%, to reflect claimants’ ‘low risk’, rather than ‘very low risk’ investment of lump sum personal injury 

compensation.
7

 

 

In its annual full year results, published on 7 March 2019, Admiral Group predicted that pre-tax profit for the year ending 31 December 

2018 would inflate by an additional £66 million to £479.3 million, applying the altered Ogden rate.
8

 This would constitute an 18% rise from 

2017 profit (£405.4 million), as opposed to a 2% rise without discount rate reform. Admiral also predicts that Group turnover will increase by 

11%, to £3.28 billion, from £2.96 billion. 

 

 

 

According to the financial statement, a ‘significant majority of relevant open claims at the balance sheet date will be settled under the 

new rate’. Even though the price of insurance premiums will be adjusted (downwards) to account for a higher discount rate, ‘there will be 

no significant change to the group’s future profitability’. 

 

Elsewhere, Aviva PLC has released its preliminary results for the 12-month period ending 31 December 2019, projecting non-operating 

profit of £190 million, after manipulating personal injury claims reserves.
9

  

 

https://www.bc-legal.co.uk/bcdn/757-257-countdown-to-new-personal-injury-discount-rate-begins
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In 2018, Aviva Group adjusted operating profit has risen 2% to £3.116 billion ‘on the back of a significant uplift in dividends from the UK 

Insurance business’. Operating earnings per share increased 7% to 58.4p. 

 

 

 

US Military Invests in Drug to Inhibit NIHL Onset 

 

This week, researchers at Washington University School of Medicine in St Louis secured a $10.5 million grant from the US Department of the 

Army to investigate whether an anti-seizure drug, zonisamide, would be an effective noise-induced-hearing loss prevention drug for military 

personnel, if it was taken several hours before exposure to extremely loud noise.
10

  

 

In last week’s edition of BC Disease News (here), we reported that an ex-Royal Marines Platoon Weapons Instructor had reached an 

agreement with the Ministry of Defence (MoD) over the Government’s liability for NIHL and tinnitus suffered in the course of his employment.  

 

Alistair Inglis’ claim was 1 of around 200 similar military deafness claims, these being the most common type of service-related EL/PL claim. 

https://www.bc-legal.co.uk/bcdn/816-265-royal-marine-reaches-agreement-with-mod-over-1-3-million-deafness-claim
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He developed hearing impairment 

supposedly ‘equivalent to that of a man in 

his early 70s’ and attributed this to 1 and a 

half years of exposure to weapon and 

vehicle noise, both in combat and in 

training. 

 

The question of when military personnel are 

owed a duty of care is still untested, as 

Judge Peter Marquand’s only 

determination, at the High Court, will be a 

suitable award of damages.  

 

High ranking military officials are of the 

opinion that ‘combat’ activity should be 

immune from legal action, while claimant 

lawyers argue that the MoD’s duty to 

safeguard its servicemen and women does 

not cease after troops leave the training 

ground. 

 

In edition 257 (here), we revealed that the 

UK Defence and Security Accelerator 

(DASA) was spending £1 million on 6 months 

of trials and demonstrations of new NIHL 

personal protective equipment (PPE), for 

use in combat operations.
11

 

 

Will the technology trialled be as successful 

as zonisamide, however? 

 

In animal testing, zonisamide has been 

shown to protect hearing when 

administered in advance of exposure to 

high noise levels. It blocks numerous 

chemical signals which nerve cells use to 

communicate. 

 

Lead Researcher and head of the 

Department of Otolaryngology at 

Washington University, Craig Buchman, MD, 

is optimistic about the upcoming clinical 

trials: 

 

‘There are no drugs available for the 

prevention of noise-induced hearing loss. 

Rather than try to develop a new drug from 

scratch, which takes tremendous time and 

resources, our approach repurposes a drug 

that’s already approved by the Food and 

Drug Administration for treating [epileptic] 

seizures. It’s known to have a good safety 

profile [i.e. few side-effects], and it’s 

already available in generic form. We’re 

hopeful that this drug will provide a way to 

protect hearing for people who we know 

will be exposed to hazardous levels of 

noise’. 

 

Zonisamide will be tested in 2 different 

settings.  

 

Washington University researchers will 

observe the effect of the drug in patients 

exposed to the sound of a drill when 

undergoing skull surgery, e.g. to remove a 

tumour. 

 

By contrast, collaborating researchers, from 

the University of Akron, Ohio, will evaluate 

the effect of the drug in police officers  

exposed to the sound of gunfire at a 

shooting range. 

 

In both study groups, test subjects will be 

randomly assigned to receive 1 of 2 

zonisamide doses, or a placebo. They will 

take their assigned medication 4 hours 

ahead of noise exposure and undergo 

hearing tests both preceding and 

proceeding exposure. 

 

We will continue to monitor the outcome of 

this trial with great interest, especially given 

the ongoing uncertainty surrounding the 

Government’s duty of care owed to military 

personnel in combat zones. 

 

New PPE: Hand Arm 

Vibration Monitoring 

Watch  

 

Reactec, the UK leader in hand-arm 

vibration (HAV) risk management, has 

collaborated with radio frequency 

identification specialist, CoreRFID, to 

produce new automated software that can 

track and report HAV in real-time and 

‘reduce the guesswork when manag ing 

vibration exposure’. 

 

HAVWEAR is a wrist-worn device, which can 

inform the wearer of their total exposure risk 

and alert the wearer if their personalised 

exposure thresholds have been exceeded. 

It can also log the vibration magnitudes of 

specific tools over an unspecified time 

period. 

Figure: HAVWEAR 

 

 

Use of HAVWEAR is designed to induce 

proactive behavioural changes in 

employees, while the automatic 

transmission of data allows workforce 

managers to act on Reactec Analytics 

Reports by deploying appropriate risk 

control mechanisms.     

 

Leif Anderson, Reactec CTO, has stated 

that: 

 

‘The technology used in the HAVWEAR is 

unique and robust. It offers a reliable and 

easy to use system to monitor levels of 

vibration exposure in some of the most 

demanding industry environments with 

informative analytics to drive risk reduction 

controls’.
12

 

 

In last week’s edition of BC Disease News 

(here), we reported that the Building Safety 

Group (BSG) had observed a 33% increase 

in construction-related HAV breaches over 

the past year. 

 

According to Planning, Building Information 

Modelling & Construction Today, 

businesses in the construction, automotive, 

marine, energy and utilities sectors have 

taken receipt of HAVWEAR.  

 

https://www.bc-legal.co.uk/bcdn/755-257-claimant-soldier-argues-that-non-freezing-cold-injuries-are-more-common-in-black-military-personnel
https://www.bc-legal.co.uk/bcdn/819-265-33-increase-in-havs-breaches-on-construction-sites-in-2018
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Take-up of HAVWEAR could help to 

decrease growing incidence of HAV 

breaches and, in-turn, reduce the number 

of HAVS claims, i.e. for vibration white finger 

and vibration-induced carpal tunnel 

syndrome.  

 

Claire’s Makeup Tests 

Positive for Asbestos  

 

In the US, the Food and Drug Administration 

(FDA) has confirmed that 3 Claire’s Stores  

Inc. makeup products and 1 Justice (Tween 

Brands Inc.) makeup product contain 

traces of tremolite asbestos.
13

  

 

 

(Source: Wikimedia Commons) 

 

As the organisation does not have the 

authority to enforce a recall, it issued a 

safety alert, urging customers to avoid: 

 Claire’s Eye Shadows (batch/lot 

No: 08/17);  

 Claire’s Compact Powder 

(batch/lot No: 07/15); and  

 Claire’s Contour Palette (batch/lot 

No: 04/17). 

 

The asbestos-containing Justice product 

had already been recalled in the wake of 

previous investigations (see below for more 

information). 

 

The FDA was prompted to carry out its own 

testing after investigators conducted 

independent, 3
rd

 party laboratory 

experiments of Claire’s and Justice makeup 

products in 2017, which also led to 

voluntary product recall, due to asbestos 

presence: 

 

Justice Recalls 

 Just Shine Shimmer Powder; 

 Just Shine Bronzer Brush; 

 Just Shine Makeup Palette (Blue 

and Pink); and  

 Just Shine Eye Shadow Palette 

(Blue Glitter Cream, Pink Glitter 

Cream, Pink and Cool). 

 

Claire’s Recalls 

 Ultimate Mega Makeup Set; 

 Metallic Hot Pink Glitter Makeup 

Set; 

 Bedazzled Rainbow Heart Makeup 

Set; 

 Rainbow Bedazzled Star Makeup 

Set; 

 Rainbow Glitter Heart Shaped 

Makeup Set; 

 Mint Glitter Makeup Set; 

 Rainbow Bedazzled Rectangle 

Makeup Set; and  

 Pink Glitter Palette with Eyeshadow 

& Lip Gloss.
14

 

 

Last year, the US Public Interest Research 

Group (PIRG) detected asbestos in Claire’s 

makeup products in Dutch shops, but 

Claire’s asserted that its own testing in EU 

and US laboratories confirmed that its 

products were ‘compliant with all relevant 

cosmetic safety regulations’.
15

 

 

Claire’s Europe, headquartered in 

Birmingham, UK, contends that the FDA’s 

latest warnings are based on ‘significant 

errors’, in which it ‘mischaracterised fibres in 

the products as asbestos’. Nevertheless, the 

jewellery, accessory, hair and beauty 

retailer has declared that: 

 

‘Out of an abundance of caution, we have 

removed the three products identified by 

the FDA from our stores, and are also 

removing any remaining talc-based 

cosmetic products. We will honour returns of 

any Claire's talc-based cosmetics. There is 

no evidence that any products sold by 

Claire's are unsafe. In early 2018, the three 

items identified by the FDA were extensively 

tested by multiple independent accredited 

laboratories, and all products were found 

to be compliant with all relevant cosmetic 

safety regulations’. 

 

What is the source of asbestos in the 

recalled makeup? 

A common ingredient in cosmetics (powder 

compacts, finishing powders, eye shadows, 

blushes, foundations and creams) is talcum 

powder, as it prevents ‘caking’ (an oily, 

shiny appearance) and enhances the 

opacity of make-up.
16

 

 

In BC Disease News (most recently reported 

in edition 263, here) we have been 

monitoring the progress of US litigation, 

involving Johnson’s baby powder 

manufacturer, Johnson & Johnson, amid 

escalating fears of an emerging cancer 

risk.  

 

Mineral talc is mined in close proximity to 

asbestos. It has been argued, by talc-

cancer litigants, that contamination can 

result in asbestos-related disease, i.e. 

mesothelioma and lung cancer, if raw talc 

is insufficiently purified before it enters  

production lines. 

 

The FDA has echoed this allegation, raising 

questions over the safety of Claire’s talc-

containing products. 

 

Claire’s filed for Chapter 11 bankruptcy in 

March 2018, but has since eliminated $1.9 

billion of debt and benefitted from a $575 

million capital injection, according to 

Fortune, in October 2018. Where the 

company used to operate 7,500 stores in 

45 countries, it now operates around 2,500 

stores in 17 countries, including the UK.
17

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/798-263-talc-cancer-litigation-in-the-us-an-update


 
  PAGE | 41 

 

 

Feature: 

Glyphosate Causing Cancer Litigation: A Round-Up of Roundup-Related News  

 

INTRODUCTION 

 

In this feature article, we update our readers on the latest legal, business and scientific developments, which relate to glyphosate herbicide 

as an emerging occupational health risk.  

 

WHAT IS GLYPHOSATE AND WHERE IS IT FOUND? 

 

Glyphosate, or N-(phosphonomethyl)glycine, is a broad-spectrum herbicide, first introduced by agrochemical producer, Monsanto, in 

1974, under the trade name ‘Roundup’.
18

 Glyphosate blocks a metabolic pathway in plants. Of critical use in agriculture, this mechanism 

can stunt the growth of weeds and increase crop yield. As such, the National Farmers Union (NFU) has defined glyphosate as a ‘vital 

resource in modern agriculture’.
19

 

 

 

(Source: Flikr) 

 

Since Monsanto’s patent expired in 2000, other manufacturers, such as Syngenta and Dow, have been able to produce and sell 

glyphosate-containing herbicides.
20

 

 

In the 1990’s, genetic modification (GM) was common practise in US agriculture. Glyphosate-resistant food crops have allowed glyphosate-

containing weedkillers to be used in large quantities to selectively kill weeks. Whereas, in the UK, where GM is not practised, glyphosate-

containing weedkiller is typically sprayed outside of the growing season. 

 

Between 2005 and 2014, it was estimated that 6.1 billion kilograms of glyphosate-based weedkillers were sprayed across gardens and 

fields worldwide. Glyphosate-based herbicides account for around 25% of the global herbicide market. 

 

According to the market researcher, Euromonitor, in the US alone in 2017, sales of Monsanto’s Roundup made $295 million.
21

 

 

Elsewhere, glyphosate has been found in 95% of alcohol tested, according to the US Public Interest Research Group (PIRG) research, 

published this year. Nevertheless, the quantities of glyphosate measured were so low that a 125 lb adult would have to consume 308 

gallons of wine per day, every day for life, to breach the US Environmental Protection Agency’s exposure limit.
 22

 

 

Wines 

1. Sutter Home Merlot: 51.4 ppb 

2. Beringer Founders Estates Moscato: 42.6 ppb 

3. Barefoot Cabernet Sauvignon: 36.3 ppb 

4. Inkarri Malbec, Certified Organic: 5.3 ppb 

5. Frey Organic Natural White: 4.8 ppb 
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Beers 

1. Tsingtao Beer: 49.7 ppb 

2. Coors Light: 31.1 ppb 

3. Miller Lite: 29.8 ppb 

4. Budweiser: 27.0 ppb 

5. Corona Extra: 25.1 ppb 

6. Heineken: 20.9 ppb 

7. Guinness Draught: 20.3 ppb 

8. Stella Artois: 18.7 ppb 

9. Ace Perry Hard Cider: 14.5 ppb 

10. Sierra Nevada Pale Ale: 11.8 ppb 

11. New Belgium Fat Tire Amber Ale: 11.2 ppb 

12. Sam Adams New England IPA: 11.0 ppb 

13. Stella Artois Cidre: 9.1 ppb 

14. Samuel Smith's Organic Lager: 5.7 ppb 

 

IS  GLYPHOSATE CARCINOGENIC? 

 

In March 2015, the International Agency for Research on Cancer (IARC) (part of the World Health Organisation) classified glyp hosate as 

‘probably carcinogenic to humans’,
23

 although it found ‘limited evidence’ that glyphosate is associated with an increased risk of non-

Hodgkin lymphoma (NHL) and lung cancer in humans.  

 

NHL is a type of cancer that develops in the lymphatic system – part of the immune system that connects the body through a network of 

vessels and glands.
24

 Lymphatic vessels contain infection-fighting white blood cells (lymphocytes) and NHL causes these cells to multiply 

abnormally (lose their infection-fighting properties) and collect in glands, leaving sufferers vulnerable to infection. 

 

In November of the same year, the European Food Safety Agency (EFSA) published an assessment of glyphosate, determining that the 

chemical is ‘unlikely’ to pose a carcinogenic hazard to humans.
25

 The European Chemicals Agency’s (ECA) Committee for Risk Assessment 

(RAC) mirrored this stance in March 2017, on the basis that the ‘available scientific evidence did not meet the criteria to classify glyphosate 

as a carcinogen, as a mutagen or as toxic for reproduction’. 

 

In edition 208 of BC Disease News (here), we reported on a 2017 study,
26

 which analysed data from a large US Agricultural Health Study 

(AHS) of 54,251 pesticide applicators, 44,932 (82.8%) of whom used glyphosate
 27

  

 

Glyphosate was not associated with cancer overall, nor was it associated with cancer at any particular site, nor with NHL or any subtype 

of NHL. However, among the 25% participants with the highest exposure, there was a non-significant increase in risk of acute myeloid 

leukaemia (AML), compared to those who had never used glyphosate. This study was the first to report a possible association b etween 

glyphosate use and AML.  

 

The validity of the latest AHS study was further strengthened when compared against an earlier AHS evaluation, in 2005. This analysed 2,088 

cancers, diagnosed between enrolment and 2001. No statistically significant associations were identified. The only association was a 

small, non-significant risk of multiple myeloma in the highest exposure category, which was not replicated in the 2017 study. 

 

What is more, in a draft risk assessment report, issued in December 2017, the EPA examined more than 100 studies and concluded that 

Roundup was ‘not likely’ to be carcinogenic to humans. The agency also found ‘no other meaningful risks to human health’.
28

 

 

Recent Development – The 2019 US Study 

 

Individuals with high cumulative exposures to glyphosate-containing herbicides have a 41% increased risk of developing NHL.
29

 In real 

terms, 1 in 35 glyphosate users are at risk.
30

  

 

So say 5 US University scientists (Luoping Zhang, Iemaan Ranaa, Rachel M. Shaffer, Emanuela Taiolic and Lianne Sheppard ), who have 

presented evidence that ‘suggests a compelling link’ on causation in the Mutation Research /Reviews in Mutation Research journal.
31

 This 

view is contrary to assurances made by the IARC, EFSA and EPA (set-out above). 

 

https://www.bc-legal.co.uk/bcdn/321-208-new-study-displays-no-association-between-glyphosate-and-cancer.html
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In reaching their conclusions, the researchers conducted meta-analyses of the 2005 and updated 2017 AHS cohort studies, along with 5 

additional case-control studies. They focused on the highest exposed group in each study, as they were the most likely to have an elevated 

NHL risk. University of Washington co-author, Lianne Sheppard, believes that:  

 

‘This paper makes a stronger case than previous meta-analyses that there is evidence of an increased risk of NHL due to glyphosate 

exposure’. 

 

Ms Sheppard was one of the scientific advisers to the EPA panel on glyphosate, who warned the agency that it had failed to follow proper 

scientific protocols in determining (see above section) that glyphosate was ‘not likely’ to cause cancer. 

 

Bayer is currently reviewing the new evidence and, in a statement, criticised the study for not providing ‘new epidemiology data’: 

 

‘... it is a statistical manipulation that is at odds with the extensive body of science, 40 years of real world experience a nd the conclusions 

of regulators’. 

 

Recent Development – The 2018 Irish Study  

 

Towards the end of 2018, results of a 4-year investigation of glyphosate herbicide exposure among professional gardeners and amenity 

horticulture workers was published in the International Journal of Hygiene and Environmental Health.
32

  

 

The study was conducted by School of Physics at National University Ireland Galway, the Health and Safety Executive (HSE) and  the Institute 

of Occupational Medicine in Edinburgh. The project was funded by the Commissioners of Publ ic Works in Ireland, the Health and Safety 

Authority of Ireland and the Colt Foundation UK. 

 

Urine samples, wipes (for herbicide residue on mobile phones and steering wheels) and gloves were collected from the workers and 

analysed. 

 

Overall, detectable glyphosate levels were the low, which appears at odds with the latest 2019 US study. The highest measured glyphosate 

concentrations were equivalent to less than 1% of the Acceptable Operator Exposure Level (AOEL), set by EFSA. 

 

Dermal contamination (hands) was the most common form of exposure, constituting approximately 40% of the total exposure. Inadvertent 

ingestion was highlighted as another relevant exposure mechanism. 

 

Crop Protection Association CEO, Sarah Mukherjee, praised the ‘encouraging’ Irish study: 

 

‘This indicates that the product has been used responsibly and demonstrates how, when used according to the instructions on the label, 

glyphosate poses no risk to human health’. 

 

ONGOING MONSANTO/BAYER CANCER LITIGATION 

 

As of July 2018, 5,000 NHL lawsuits had been commenced against Monsanto,
33

 which was sold to pharmaceutical giant, Bayer, in June 

2018, for more than $62.5 billion. This was ‘the world’s biggest and most powerful agribusiness corporation’ merger in history.
34

 Bayer’s 

quarterly report (featured in edition 255, here) however, revealed that by October of 2018, 9,300 lawsuits were pending. These claims 

numbers have continued to rise, with Bayer since revealing, in February of this year, that it was facing 11,200 glyphosate weedkiller 

lawsuits.
35

  

 

In editions 243 (here) and 252 (here) we reported on the landmark glyphosate trial, in which Dewayne Johnson, a former school 

groundskeeper, was awarded $2.3 million for economic losses, $37 million for pain and emotional distress and $250 million in punitive 

damages (reduced to $39 million by Suzanne Bolanos, who heard Monsanto’s application seeking permission to appeal), as a result of 

NHL. Mr Johnson was successful in establishing that Monsanto ‘acted with malice or oppression’ by negligently failing to inform him, or the 

public, about the health risks of using glyphosate-containing Roundup and RangerPro herbicides.  

 

This contrasted with an earlier California judgment, which ruled against the need for State inclusion of a ‘known to cause cancer’ label on 

‘Roundup’ packaging.
36

 

 

https://www.bc-legal.co.uk/bcdn/741-255-bayer-s-quarterly-report-reflects-increasing-glyphosate-claims
https://www.bc-legal.co.uk/bcdn/643-243-us-judge-awards-compensation-for-non-hodgkin-s-lymphoma-caused-by-glyphosate-exposure.html
https://www.bc-legal.co.uk/bcdn/713-252-us-court-upholds-original-trial-verdict-in-cancer-causing-weedkiller-appeal
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Succeeding judgment, Bayer’s share price plunged by 10%,
37

 erasing $16 billion in market value in a week.
38

 Monsanto is appealing the 

1
st

 instance decision. 

 

At the time, gardening retailer, Homebase, reviewed the sale of Roundup products,
39

 but it has not yet taken action to stop the sale of 

Roundup (see their website here). 

 

In edition 238 of BC Disease News (here), we reported that Judge Vince Chhabria had allowed hundreds of Roundup-related NHL claims 

to proceed to trial, despite describing the supportive epidemiological expert evidence on a causal link as ‘shaky’. We followed-up on this 

topic in edition 256 (here), when Judge Chhabria selected the 1
st

 of the consolidated claims to be heard at a trial of liability, on 25 February 

2019 – the claim of Edwin Hardeman. 

 

Recent Development – The Ongoing Case of Edwin Hardeman 

 

70-year old, Mr. Hardeman pleads that he maintained poison oak on his 56-acre property once per month for 3 to 4 hours at a time for 

25 years, using a 2-gallon Roundup sprayer, prior to his B-cell NHL diagnosis, in 2016. He further alleges that the wind would often cause 

the herbicide to ‘blow back’ on his skin and he sometimes felt that he was breathing in Roundup.
40

 

 

Prior to the commencement of trial, Judge Chhabria approved a request to prohibit the claimant from making submissions regard ing 

Monsanto’s influence on Government regulators and cancer research.
41

 At the time, Bayer AG shares rose by 6.7% in Frankfurt,
42

 in light of 

the trial bifurcation (division). The company welcomed the decision as an ‘encouraging signal and a step toward a more objective 

discussion’.
43

 

 

During the course of the 1-month trial, which began last month, the claimant’s legal representatives had initially planned to allege that the 

company has suppressed negative studies for years and ‘ghostwritten’ and promoted favourable studies to ‘influence regulatory agencies 

and manipulate public opinion’. The District Judge considered this approach to be ‘mostly a distraction’, although the claimant’s lawyers 

argue that barred allegations are inextricably linked to their submissions on causation.
44

 

 

As a result of Judge Chhabria’s bifurcation order, all preliminary submissions have been restricted to discussion on the credibility of 

competing studies on causation, relating to cell mutations, cancer epidemiology and genotoxicity.  

 

Should the jury (7 women and 2 men) reach a verdict on causation, it will learn about Monsanto’s conduct in a 2
nd

 phase of trial, on 

assessment of liability and punitive damages. 

 

Bayer’s lawyers have suggested that the claimant’s NHL could have been caused by old age and his history of chronic hepatitis  C, as the 

majority of risk factors for NHL are idiopathic, or have no known cause. The claimant argues that he was cured of hepatitis by 200 6. What 

is more, in Bayer’s opening trial statement, it also relied on statistics which show that the diagnostic rate of NHL has remained steady over 

time, despite fluctuating Roundup use – the inference here is that without correlation, the disease and the alleged cause cannot be 

associated.    

 

Dennis Weisenburger, the pathologist, explained that: 

 

‘When you get Roundup on your skin … it will penetrate the cells of the skin, it will get into the tissues, it will then get into the lymph system 

and into the blood. My opinion is that to the best of medical certainty, I believe that Roundup is a substantial cause of can cer in people 

who are exposed to it in the workplace or in the environment’.
45

 

 

Recent Development – Expedited Trial Refusal 

 

In related news, Judge Chhabria has recently refused to separate the claim of 66-year-old, Richard Giglio, from the consolidated group 

litigation for an early trial.
46

 The former landscaper’s life expectancy is such that he is not expected to be alive for his scheduled trial date, 

having filed his claim in October 2015. 

 

Mr Giglio was diagnosed with NHL sometime between 2014 and 2015 and claims that he began using Roundup herbicide in 2010, or 

2011. He used approximately 1 gallon every 2 months until his cancer diagnosis. After having received chemotherapy, he was pronounced 

cancer free in February 2015, but relapsed in March 2018. 

 

https://www.homebase.co.uk/search/products?q=roundup&redirectFrom=Any
https://www.bc-legal.co.uk/bcdn/606-238-glyphosate-related-non-hodgkin-lymphoma-cases-proceed-to-trial-in-usa
https://www.bc-legal.co.uk/bcdn/748-256-herbicide-inducing-cancer-claim-to-be-heard-in-march-2019
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His treating oncologist, Dr. Charles Redfern, has stated that he ‘has substantially less than six months to live’.  

 

Monsanto has consistently argued against singling out cases for expedited trial, as it would disrupt the orderly process of managing cases 

nationwide and allow claimant lawyers to ‘cherry-pick’ the most sympathetic cases.  

 

It is likely that Mr Giglio’s claim will be brought by his estate, in the event of his passing, which will seek a reduced damages award. 

 

NEW GLYPHOSATE CANCER CLAIMS? 

 

In December 2018 and January 2019, we became aware of details relating to new NHL claims filed against Monsanto. The 1
st

 was issued 

by Daryl Kurtz, a former lawn service provider, landscaper and nursery labourer.
47

 The 2
nd

, by former landscaper, Leonard Tierney, who 

was diagnosed with NHL in May 2018 and attributed his condition to occupational use of Roundup.
48

 Mr Tierney, currently in remission, is 

seeking to recover the medical costs of his past chemotherapy treatment, as well as compensation for the US eq uivalent of general 

damages, i.e. damages for pain, suffering and loss of amenity (PSLA).  

 

In response, Bayer’s Director for US External Communication released the following statement, emphasising the company’s inten tions to 

‘vigorously’ defend glyphosate claims: 

 

‘Glyphosate-based herbicides have been used safely and successfully for over four decades worldwide and are a valuable tool to help 

farmers deliver crops to markets and practice sustainable farming by reducing soil tillage, soil erosion and carbon emissions. There is an 

extensive body of research on glyphosate and glyphosate-based herbicides, including more than 800 rigorous studies submitted to EPA, 

European and other regulators in connection with the registration process, that confirms that thes e products are safe when used as 

directed. Notably, the largest and most recent epidemiologic study – the 2018 independent National Cancer Institute-supported long-

term study that followed over 50,000 pesticide applicators for more than 20 years and was published after the IARC monograph – found 

no association between glyphosate-based herbicides and cancer. Additionally, EPA’s 2017 post-IARC cancer risk assessment examined 

more than 100 studies the agency considered relevant and concluded that glyphosate is  “not likely to be carcinogenic to humans, its 

most favourable rating. 

  

Bayer stands behind these products and will vigorously defend them’ . 

 

Last week, the Guardian reported that John Barton, a Californian cotton farmer, is preparing to take legal action . He has an aggressive 

form of NHL, which was diagnosed in 2015. Having sprayed thousands of gallons of Roundup herbicide on 1,000 acres of cotton over the 

course of his 30-year working life, without using personal protective equipment, he believes that he may have exposed his sons, who are 

also farmers, to the same cancer:  

 

‘... if the wind changed it would blow in our face’.
49

 

 

HOW ELSE CAN HERBICIDES POSE A RISK TO HUMAN HEALTH? 

 

Aside from product liability claims filed against Monsanto for Roundup-induced NHL (discussed above), a class action lawsuit has recently 

been filed against Bayer for Roundup-induced damage of an enzyme found in the beneficial intestinal bacteria of humans and animals.
50

 

 

The lawsuit, filed in Kansas District Court, Missouri, claims that labels on Roundup’s Weed & Grass Killer falsely assured consumers that they 

target an enzyme not found ‘in people or pets’.
51

 

 

Bayer spokesperson, Daniel Childs, has stated that the company ‘looks forward to defending the case on the merits’. 

 

Elsewhere, in edition 131 (here) of BC Disease News, we reviewed a National Institute for Occupational Safety and Health (NIOSH) study, 

which identified hundreds of cases of acute injury, between 1998 and 2011, which related to the use of paraquat and diquat weedk illers. 

Researchers found that they were responsible for 85% of the total number of herbicide-related deaths.
52

 

 

Paraquat was a commonly used herbicide in the UK in the 1960’s, until its registration was discontinued in 2007.
53

 In edition 205 of BC 

Disease News (here), we reported that paraquat herbicide posed a risk to human health because its active ingredient, Gramoxone, 

modifies genes associated with the onset of Parkinson’s.
54
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We also discussed the epigenetic effects of atrazine, a common herbicide ingredient, in edition 244 (here), after a Neonatal and Intensive 

Care Unit paediatrician observed high numbers of birth defects in patients, such as foetal birth weight and head circumference.
55

 Dr Paul 

Winchester detected atrazine in drinking water and attributed these defects to the ‘adverse developmental, reproductive, neurological, 

and immune effects’ of atrazine as an endocrine inhibitor.
56

 

 

HOW HAS ALLEGATIONS OF CARCINOGENICITY AFFECTED GLYPHOSATE LICENSING IN THE EU? 

 

Recent Development – The French Ban  

 

‘... market approval for Roundup Pro 360 has been cancelled. The sale, distribution and use of Roundup Pro 360 are forbidden as of  [15 

January 2019]’.
57

 

 

This was the announcement of the French Agency for Food, Environmental and Occupational Health & Safety (ANSES),
58

 following an 

administrative tribunal hearing, in Lyon, early in the New Year. 

 

The tribunal found that ANSES had failed to conduct a specific evaluation of associated health risks when clearing the glyphosate-

containing herbicide product for sale, in March 2017.  

 

‘Despite the European Union’s approval of the active substance (glyphosate), the court considered that scientific studies and  animal 

experiments showed Roundup Pro 360 … is a potentially carcinogenic product for humans, suspected of being toxic for human 

reproduction and for aquatic organisms’.
59

 

 

Corinne Lepage, a lawyer at CRIIGEN genetics research institute, has heralded the decision to strike down the license, statin g: 

 

‘It’s a major ruling because it should eventually cover all versions of Roundup, as the court determined that all products with glyphosate 

are probably carcinogens’. 

 

Bayer is considering its legal options as it prepares to challenge the tribunal’s ‘unjustified’ ruling: 

 

‘Bayer disagrees with the decision taken by the Administrative Court of Lyon to cancel the marketing authorisation for Roundup Pro 360. 

This product formulation, like all crop protection products, has been subject to a strict evaluation by the French authoritie s (ANSES), an 

independent body and guarantor of the public health security’. 

 

A fortnight after the Lyon Tribunal decision, France’s Agriculture Minister Didier Guillaume, stated that glyphosate use is l ikely to be reduced 

by 80% by 1 January 2021.
60

  

 

At the turn of 2017, President Emmanuel Macron had previously pledged to ban glyphosate within 3 years, but just months after his 

announcement, he recognised that a percentage of farmers would need an exemption from the ban to source an economic and 

environmentally viable alternative. This percentage has s ince risen to around 20%. 

 

This latest development in France is entangled in a long-standing debate, among EU lawmakers, to phase-out the use of glyphosate Union-

wide, in the near future. 

 

In edition 138 of BC Disease News (here), we informed our readers that the license, permitting glyphosate use across the EU, would expire 

in June 2016. We then revisited the issue in edition 210 (here).  

 

Amid scientific uncertainty, Member State (Italy, France, Sweden and the Netherlands) opposition and a petition, signed by more than 1.4 

million EU citizens, an 18-month temporary license was granted – this expired on 15 December 2017.
61

  

 

In October 2017, MEPs voted in favour of phasing out use of glyphosate by 2022, although this vote was a non -binding decision.
62

  

 

Subsequently, in November 2017, at the EU Commission’s Appeal Committee, Member States voted in favour of renewing the glyphosate 

license for a shorter-than-usual 5-year term, with 18 supportive votes (including the UK), 9 votes against (Belgium, Greece, France, Croatia , 

Italy, Cyprus, Luxembourg, Malta and Austria) and one (Portugal) abstention. A majority rule was reached by just 0.71% (65.71 %).
63
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WHAT IS NEXT FOR NHL-TRIGGERING GLYPHOSATE? 

 

With thousands of product liability claims pending, it is expected that Bayer will face years of glyphosate-causing cancer litigation, as a 

result of both historic and present-day use of glyphosate. 

 

Unless and until the scientific consensus shifts, glyphosate herbicide will continue to be sold, albeit with shorter-term licenses, which has the 

potential to increase the extent of this emerging risk.  

 

Post-Brexit, the UK Government has indicated that it ‘could be minded to take a very different approach [from the EU] to pesticides [including 

glyphosate herbicide] approval with any opportunity for more UK autonomy, although (obviously) much would depend on the terms agreed 

on exit’.
64
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Welcome 

 

Welcome to the 267
 th

 edition of BC Disease News.  

 

In this issue, we consider how s.57 of the Criminal Justice and Courts Act can be 

used to dismiss a ‘mixed’ claim, i.e. a claim with both personal injury and non-

personal injury elements.  

 

We also report that the Lord Chancellor and Secretary of State for Justice, the Rt 

Hon David Gauke MP, has started the ‘first review’ of the personal injury discount 

rate. Thus, the new rate will be determined by 5 August 2019, at the latest. 

 

This week, the Court of Appeal has laid down guidance on sentencing in civil 

contempt of Court proceedings. We examine LV=’s attempt to extend a claimant 

medical expert’s term of committal, in the case of Liverpool Victoria Insurance 

Company v Khan [2019] EWCA 392 (Civ). 

 

Finally, we follow up on the claims of Edwin Hardeman and Terry Leavitt, who 

have pursued claims against Monsanto and Johnson & Johnson, respectively, on 

the basis that use of their products caused them to develop cancer.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Section 57 Fundamental Dishonesty in Mixed PI and Non-PI Claims – Civil 

Contempt of Court and Medical Experts – Monsanto Roundup Herbicide and 

Non-Hodgkin Lymphoma Trial Verdict Part 1 – Johnson & Johnson Talc and 

Mesothelioma Trial Verdict – First Review of the Personal Injury Discount Rate –  UV 

Radiation, Vitamin D Intake and Smartphone Intervention 
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The Scope of Section 57 Fundamental Dishonesty in ‘Mixed’ Claims: Basir v 

Larizadeh (2019, Central London County Court) 

 

What is the effect of a ‘fundamental dishonesty’ finding, under s.57 of the Criminal Justice and Courts Act 2015, in ‘mixed’ claims, i.e. claims 

with both a personal injury (PI) element and a non-PI element? 

 

In other words, does ‘dismissal of the primary claim’ [proceedings on a claim for damages in respect of PI – see s.57(1)] encompass 

additional, non-PI elements of the claim? 

 

 

 

At the Central London County Court, a Circuit Judge has provided an answer to these questions, in the recent case of Basir v Larizadeh.
1

  

 

The Judge’s ruling is particularly relevant to motor accident claims, where claimants will often seek damages for both soft tissu e injuries (PI 

element) and credit hire (non-PI element). 

 

At 1
st

 instance, although the road-traffic accident (RTA) claimant was deemed to be ‘wholly unbelievable in relation to injuries’, only the PI 

element of the claim was dismissed by exercise of s.57(2). As such, the claimant was still awarded £1,824 (plus costs) for th e credit hire 

claim. 

 

On appeal, HHJ Sanders overturned the decision at 1
st

 instance, dismissing the entire claim, including the credit hire claim. 

 

The rationale for doing so was to avoid ‘perverse results where a claimant who had completely fabricated their claim for personal injuries 

would be in a better position in claiming for vehicle damages than a claimant who had merely exaggerated their injuries’ . 

 

The defendant insurer, Aviva, recovered £19,000 (assessed on the indemnity basis) for defending the original proceedings and for bringing 

the appeal.  

 

Ultimately, this decision further increases the scope of the 2015 Act as a ‘fraud deterrent’ and ‘has the potential to save the industry significant 

amounts’. 

 

On reflection, Howard Grand, Director of Legal at Aviva’s UK’s General Insurance Division, believes that: 

 

‘... [Basir v Lari zadeh] will form an important precedent to ensure that the judiciary applies similar rigour when hearing cases where claimants 

fabricate their injuries. This should send a clear message to would-be fraudsters that the courts will not tolerate any part of an exaggerated 

or fabricated claim’. 

 

As a comparison, how does the judicial assessment of ‘mixed’ claims, in Bas ir, assimilate with the latest case authority on qualified one-way 

costs shifting (QOCS), in ‘mixed’ claims? 

 

In editions 232 (here) and 241 (here) of BC Disease News, we reported on the 1
st

 instance and appeal
2

 decisions of Brown v The 

Commissioner of Police for the Metropolis & Another, in which the defendants sought to disapply QOCS on the basis that ‘mixed’ claims 

were not protected. 

 

https://www.bc-legal.co.uk/bcdn/558-232-does-qocs-apply-when-only-part-of-a-claim-is-for-personal-injuries-brown-v-the-commissioner-of-police-for-the-metropolis-another-2017.html
https://www.bc-legal.co.uk/bcdn/629-241-qocs-protection-in-mixed-claims-with-pi-and-non-pi-elements-the-commissioner-of-police-of-the-metropolis-v-brown-2018-ewhc-2046-admin.html
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Pursuant to CPR 44.13(1), QOCS protection is afforded to ‘proceedings which include a 

claim for damages for personal injuries’. 

 

At the High Court, Mrs Justice Whipple concluded that ‘mixed’ claims fell ‘within the scope 

of QOCS’.  

 

However, the judge reasoned that QOCS protection does not ‘automatically’ apply to 

‘mixed’ claims. Instead, CPR 44.16(2)(b) creates a mechanism by which the Court can 

‘decide whether, and if so to what extent, it is just to permit enforcement of a defendant's 

costs order’, at the end of the case. 

 

She went on to explain how this exercise might work in the context of an RTA claim: 

 

‘In an ordinary claim arising out of an RTA, i t might be thought unlikely that a Court would 

consider i t just to remove QOCS protection, s imply because the injured claimant also 

sought compensation for damage to their car. But the discretion is there, and in an unusual 

RTA, for example where the personal injury claim is modest but the main i ssue in the case 

relates to damage to the car, the Court might consider it just to remove QOCS protection ’. 

 

Contrasting Basir against Brown, it is evident that HHJ Sanders interpreted less nuance 

between PI-only and ‘mixed’ claims than Whipple J. In operation, s.57 ‘fundamental 

dishonesty’ will always apply to ‘mixed’ claims, whereas QOCS may not. 

 

The firm of solicitors instructed on behalf of the defendant, in Bas ir, has accredited its 

positive result to the fact that the 2015 Act is ‘open to some interpretation’, owing to ‘poor’  

and ‘at times confusing’ drafting.  

 

The flexibility of s.57 is perhaps best exhibited by BC Legal’s recent success in an 

interlocutory strike out application, which we reported in edition 265 (here). In that case, it 

was clear that, should the claim proceed to trial, there would be a finding of s.57 

‘fundamental dishonesty’. Thus, there were ‘no reasonable grounds’, pursuant to CPR 

3.4(2)(b) for bringing the industrial disease claim. 

 

Essentially, the claim was disposed of, pre-trial, without having to file a Defence and without 

incurring much in the way of costs. 

Court of Appeal 

Establishes Guidance 

on Civil Contempt of 

Court in Medical Expert 

Misconduct Case: 

Liverpool Victoria 

Insurance Company v 

Khan [2019] EWCA 392 

(Civ) 

 

We previously reported, in edition 262 of BC 

Disease News (here),  that the insurer, LV=, 

was appealing a High Court 

decision
1

3(reported here) to commit a 

‘highly successful’ medical expert witness, 

Dr Asef Zafar, to prison for 6 months 

(suspended for a probationary period of 2 

years), after being found in civil contempt 

of court. 

 

Dr Zafar was instructed by a claimant 

solicitor to produce a medical report on a 

claimant, who had been involved in a 

road-traffic accident (RTA). His report stated 

that the claimant had ‘fully 

recovered’ from his injuries ‘within a week’. 

However, unhappy with this, the solicitor 

requested that Dr Zafar amend his report. 

Complying with this request, Dr Zafar’s 2
nd

 

report concluded that the claimant’s 

symptoms had ‘not yet improved’ and 

that he would need ‘6 to 8 months’ for a 

full recovery. 

 

On appeal, LV= argued that the term of 

committal, ordered by Mr Justice Garnham 

at 1
st

 instance, was too short and that 

committal should not have been 

suspended. This week, Court of Appeal 

(CoA) judgment was handed down. 

 

The appeal was heard by Sir Terence 

Etherton MR, Hamblen LJ and Holroyde LJ. 

Providing extensive guidance on civil 

contempt of court sentencing, the judges 

arrived at the same outcome as the High 

Court, albeit for different reasoning, which 

https://www.bc-legal.co.uk/bcdn/813-265-fundamental-dishonesty-under-section-57-of-the-criminal-justice-and-courts-act-2015-a-matter-for-trial-or-interlocutory-application
https://www.bc-legal.co.uk/bcdn/794-262-medical-expert-in-civil-contempt-of-court-has-appeal-trial-aired-live-on-youtube
https://www.bc-legal.co.uk/bcdn/700-250-medical-expert-handed-custodial-prison-sentence-for-civil-contempt-of-court.html
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we will go on to explain in the remainder of 

this article. 

 In cases such as this, is a term of 

committal inevitable? 

 

Firstly, the CoA judges agreed that, 

regardless of early identification, or claim 

valuation, ‘contempt of court involving a 

false s tatement verified by a s tatement of 

truth ... i s  a lways serious, because it 

undermines the administration of justice’. 

 

For expert witnesses especially, it is a given 

that parties are dependent on them being 

truthful in the course of proceedings. 

Generally speaking, experts will ‘usually’ be 

‘almost as culpable’ for making false 

statements ‘recklessly’ as they would be for 

making statements ‘intentionally’: 

 

To abuse the trust placed in an expert 

witness by putting forward a s tatement 

which is in fact false, not caring whether it 

be true or not, is usually almost as serious a 

contempt of court as telling a deliberate 

l ie. 

 

Applying this ‘inflexible rule’, they reasoned 

that ‘the deliberate or reckless making of a 

fa lse statement in a document verified by a 

s tatement of truth will usually be so 

inherently serious that nothing other than an 

order for committal to prison w ill be 

sufficient’. 

 

It was further reasoned that an order for 

committal to prison is appropriate, 

irrespective of whether the expert is 

induced by direct, indirect, or no financial 

motivation. 

 

In this particular case, the judges found that 

Dr Zafar’s culpability ‘came close to that of 

an expert witness who deliberately made 

false statements’, having attempted to 

cover-up his false statement in the revised 

report. 

 

An order for committal to prison was 

therefore ‘inevitable’. 

 

 What factors are considered when 

deciding an appropriate term? 

 

The maximum term for civil contempt of court is 2 years, pursuant to s.14(1) of the Contempt 

of Court Act 1981:  

 

 

According to the Master of the Rolls and the Lord Justices sitting, when deciding how long 

to commit a contemnor (a person in civil contempt of court) to prison, ‘due weight’ must be 

given to ‘mitigating factors’: 

 Early admission of conduct constituting contempt; 

 Co-operation with investigations into contempt; 

 Genuine remorse; 

 Serious ill health; 

 A history of positive, good character;  

 An unblemished professional record; and 

 The fact that contempt has brought professional or financial ruin upon themselves. 

 

What is more, it is necessary for the court to consider the effect of committing the contemnor 

to a prison term if they would usually care for children or vulnerable adults. It may be 

necessary to suspend the custodial sentence. 

 

After the term length is decided, judges may finally consider whether or not the term should 

be reduced. The timing of an admission of contempt is ‘important’ in this regard. The earlier 

an admission is made in the proceedings, the greater the reduction will be appropriate (by 

one-third if the admission is immediate and a ‘sliding scale’ of 10% increments thereafter 

up to trial). 

 

 Was the original order for committal wrong? 

 

Yes, in multiple respects: 

 

‘First, the term of committal should have been significantly longer than 6 months, even 

taking into account the mitigation available to the Respondent: we do not th ink the 

Respondent could have appealed successfully against a term of 12 months, and we cannot 

th ink that a term of less than 9 months was appropriate . Secondly, the term should have 

been ordered to be served immediately, there being no powerful factor in favour of 

suspending it. We are satisfied that a suspended term of 6 months fell outside the range of 

sentences which the judge, applying his mind to all the relevant factors, could reasonably 

consider appropriate ’. 

 

 Why was the original order for committal wrong? 

 

The judges’ reasoning was laid down at paragraphs 73 and 74 of the judgment: 

 

‘In the present case, the inherent seriousness of the Respondent’s conduct in contempt of 

court – in particular, in the putting forward of the revised report as if it represented the 

Respondent’s honest and independent opinion based upon his own examination of Mr Iqbal 

- was aggravated by a number  of factors. First, the judge found it to have been motivated 

initially by a desire to keep his report-writing factory running at full capacity. The Respondent 

was, therefore, at least indirectly motivated by a concern for financial profit. Secondly, the 
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Respondent persisted in the conduct which 

constituted his contempt of court , putting 

forward false statements on three different 

occasions. Thirdly, on one of those 

occasions he acted w i th deliberate 

di shonesty. Fourthly, he sought on that 

occasion to cast the blame for h is own 

misconduct on someone el se. Fifthly, 

although he did not maintain that 

deliberate untruth for very long, he 

thereafter recklessly put forward another 

explanation which was also untrue. Sixthly, 

having regard to the terms of his 

declarations and his statement of truth, we 

are bound to say that we think that the 

recklessness which the judge found came 

close to the borderline between reckless 

and dishonesty. 

 

We accept that there were a number of 

matters in the Respondent’s favour, to 

which some weight had to be given. It 

seems to us, however, that the judge gave 

di sproportionate weight to one of them, 

namely the fact that in most respects the 

misconduct was reckless rather than 

intentional: for the reasons we have given, 

there was in the circumstances of this case 

little difference in culpability between those 

two states of mind. It also seems to us that 

di sproportionate weight was given to what 

was referred to as delay, the majority of the 

passage of time being attributable to the 

Respondent’s choice to contest the 

proceedings throughout. The 

di sproportionate weight which he gave to 

those considerations contributed, in our 

view, to his passing a sentence which was 

so lenient as  to fa ll outside the range 

reasonably available to him. The judge did 

not identify any powerful factor or 

combination of factors in favour of 

suspension’. 

 

Accordingly, the appeal was allowed. It 

was concluded that the sentence ordered 

at 1
st

 instance was ‘unduly lenient’.  

 

Even though the court had the power to 

remake the original term for committal  

decision, the Court of Appeal judges 

decided that a more severe sentence 

should not be imposed. They were cautious 

of unfairly imposing upon Dr. Zafar the 

adverse consequences of their sentencing 

guidance, which was not available to Garnham J at 1
st

 instance. 

 

Full text judgment can be accessed here.  

 

Roundup Herbicide Was a ‘Substantial Factor’ in 

Causing Claimant’s Non-Hodgkin Lymphoma, 

Finds Jury 

 

In last week’s BC Disease News feature article (here), we updated our readers on ongoing 

US product liability group litigation, involving farmers, gardeners, government employees, 

landscapers and others.  

 

Specifically, we reported on the case of Edwin Hardeman, who was the 2
nd

 person of 11,200 

to argue, in a US court, that use of glyphosate-containing Roundup herbicide, 

manufactured by agrochemical producer, Monsanto, caused him to develop non-Hodgkin 

lymphoma (NHL).  

 

 

(Source: Flikr) 

 

Glyphosate is an active ingredient in more than 750 US products. 

 

In the course of the month-long trial of liability, which started on 25 February 2019, Mr. 

Hardeman’s lawyers submitted that he had used Roundup on 300 separate occasions 

spread over 26 years, spraying more than 6,000 gallons during that period.
4

 

 

Last week, closing arguments were made on the scientific link between glyphosate 

chemical and the lymphatic cancer type, in the 1
st

 phase of the bifurcated trial.
5

 

 

District Judge Vince Chhabria asked the jury of 6 (formerly 9) to determine whether Roundup 

was a ‘substantial factor’ in causing Mr. Hardeman’s cancer. 

 

Earlier this week, the San Franciscan jury found, in a unanimous verdict, that glyphosate use 

was a ‘substantial factor’.
6

 

 

In the wake of this decision, Bayer’s shares plummeted by more than 15% (from €69.96) on 

market opening in Frankfurt to reach a low of €60.49, as can be seen in Bayer AG’s stock 

value chart, below. Pharmaceutical giant, Bayer, took over Monsanto in June 2018 in a 

multi-billion dollar deal and, in doing so, also inherited the company’s liabilities.  

https://www.bailii.org/ew/cases/EWCA/Civ/2019/392.pdf
https://www.bc-legal.co.uk/bcdn/821-266-glyphosate-causing-cancer-litigation-a-round-up-of-roundup-related-news
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(Source: Reuters) 

 

According to Baader Bank AG Analyst, Markus Mayer, a further decline below the €60 mark would leave the company vulnerable to a 

potential takeover or breakup. Billionaire shareholder, Paul Singer, has invested heavily in Bayer and is evaluating a propos al to break 

Bayer up into separate pharmaceutical and crop chemical companies.
7

 

 

On Wednesday, the trial proceeded to a 2
nd

 stage, in which Mr. Hardeman’s lawyers have begun presenting evidence on the company’s 

alleged attempts to manipulate regulators, scientists, public officials and the general public about the historic safety concerns of Monsanto 

products. 

 

Nevertheless, Bayer is ‘confident the evidence in phase two will show that Monsanto's conduct has been appropriate and the company 

should not be liable for Mr. Hardeman's cancer’. 

 

We will keep a watchful eye on Mr. Hardeman’s case as the 2
nd

 phase of trial continues. 

 

In the interim, on 28 March, a new trial of liability will commence in Oakland, California, where Alberta and Alva Pilliod wi ll build their case 

against Monsanto.
 8

 

 

The couple pleads that they regularly sprayed Roundup at their home from 1982 until 2017. In June 2011 and March 2015, respectively, 

Mr. and Mrs. Pilliod were diagnosed with NHL. 

 

Mr. Pilliod has diffuse large B-cell lymphoma (DLBCL), the most common NHL-subtype that accounts for 25-35% of all NHL cases,
9

 while his 

wife has primary central nervous system lymphoma (PCNSL), a rare subtype of DLBCL that accounts for 2-3% of all NHL cases.
10
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$29 Million Award for Johnson & Johnson Talc-

Using Mesothelioma Victim 

 

Much like glyphosate herbicide, talcum powder is under the spotlight in thousands of US 

lawsuits.  

 

 

(Source: Wikipedia) 

 

While both products are allegedly carcinogenic, they are associated with different cancer 

types.  

 

Glyphosate use has been linked to non-Hodgkin lymphoma, whereas talcum powder use 

has been linked to ovarian cancer and, since mineral talc is mined in close proximity to 

asbestos, mesothelioma. 

 

In a February edition of BC Disease News (here), we summarised the latest news on 

transatlantic talc litigation, with Johnson’s Baby Powder and Shower to Shower 

manufacturer, Johnson & Johnson (J&J), now facing up to 13,000 cancer claims alone. 

 

1 of these was the case of Terry Leavitt, whose 9-week trial of liability began on 9 January 

2019, at Almedia Superior Court in Oakland, California. Ms. Leavitt was diagnosed with 

mesothelioma in 2017 and attributed her condition to asbestos exposure, having used J&J 

products in the 1960’s and 1970’s. 

 

This was the 1
st

 claim to go to trial after a Reuters’ Special Report uncovered internal 

documents which infer that J&J was aware of positive tests for ‘small amounts of asbestos’ 

in raw and finished talcum powders, but chose to conceal this information from regulators 

and consumers. 

 

J&J condemned the Reuters report as ‘one-sided, false and inflammatory’, citing evidence 

to the contrary. However, the company is currently being investigated by the Justice 

Department and Securities and Exchange 

Commission – the line of Government 

inquiry relates to the content of the Reuters  

report.
11

 

 

As discussed in our feature article last 

month, liability in Ms. Leavitt’s case hinged 

on the effectiveness of J&J’s detection 

methods (high-powered microscopes and 

X-Ray diffraction) for measuring ‘trace’  

levels of asbestos in its products. Should J&J 

have been employing the more 

comprehensive ‘concentration’ technique, 

developed in the 1970’s?  

 

On Wednesday of last week, the jury 

delivered its verdict to Superior Court Judge 

Brad Seligman, after 2 days of 

deliberation.
12

 

 

Jurors found that use of J&J products 

‘substantially contributed’ towards the 

claimant’s mesothelioma – the products 

were therefore defective. Further, the jury 

concluded that J&J had been negligent in 

failing to warn consumers of the health risks 

accompanying use.  

 

Ms. Leavitt and her spouse were awarded 

compensatory damages (encompassing 

medical expenses, pain and suffering, loss 

of enjoyment of life, humiliation, loss of past 

and future income, etc.) of $29.4 million 

(£22 million), in the absence of punitive 

damages. 

 

Of the named defendants, J&J was liable 

for 98%, Cyprus Amax Minerals Companies 

was liable for 2%, and Imerys Talc America, 

which declared Chapter 11 bankruptcy on 

13 February 2019, was liable for 0%.
13

  

 

On the day of the verdict, J&J’s share price 

closed at $139.41 (£106.01) in New York. 

However, as the chart below conveys, the 

company’s stock value continued to fall as 

time progressed, with the share price 

closing at 137.17 (£104.36) on Monday of 

this week.
14

 

 

https://www.bc-legal.co.uk/bcdn/798-263-talc-cancer-litigation-in-the-us-an-update
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(Source: Hargreaves Lansdown) 

 

J&J has since expressed that it is intent on appealing the decision, emphasising that ‘jury verdicts are not medical, scientific or regulatory 

conclusions about a product’: 

 

‘There were serious procedural and evidentiary errors in the proceeding that required us to move for mistrial on eight different points during 

the proceedings’.
15

 

 

The New Jersey-based company still maintains that: 

 

'... decades of tests by independent, non-litigation driven experts and institutions repeatedly confirm that Johnson’s Baby Powder does not 

contain asbestos or cause cancer.' 

 

Elsewhere, opening statements of a new mesothelioma trial were heard in Middlesex County Superior Court, New Jersey, on 25 February 

2019.
16

  

 

58-year-old, Ricardo Rimondi, alleges that he first used J&J products aged 32, shortly after having immigrated to the US from Peru. He 

further pleads that he used talcum powder on his 5 sons when they were babies. 

 

It is unlikely that he will live beyond 2020.
17

 

 

J&J is defending the claim, not just on the basis that talcum powder is not carcinogenic and does not contain asbestos, but a lso that a 

factory in Peru was responsible for Mr. Rimondi’s asbestos exposure. 

 

Every session of the trial has been streamed live on the Courtroom View Network (here). 

 

Lord Chancellor Instigates ‘First Review’ of the Personal Injury Discount Rate 

 

At the Legal Futures Civil Litigation Conference, Mark Holt, Managing Director of leading PI damages investor, Frenkel Toppin g, revealed 

that the business has been settling ‘large-loss personal injury claims’ on the assumption of a ‘0% to 0.5% discount rate’, over the past 

couple of months.
18

 

 

Speculation will soon end, however, as this week, it was confirmed that a new personal injury discount rate will be determined by 5 August 

2019, at the latest.
19

 

 

Official announcement was delivered on Tuesday, when the Lord Chancellor and Secretary of State for Justice, the Rt Hon David Gauke 

MP, alerted both Houses of Parliament by written statement that the ‘first review’ of the Ogden rate had begun.
20

 

https://cvn.com/proceedings/ricardo-and-pilar-rimondi-v-basf-catalysts-llc-et-al-trial-2019-02-25
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(Source: Parliament.uk) 

 

Adhering to s.2(3) of Schedule A1 to the Civil Liability Act 2018, the Lord Chancellor must now determine the new rate within  140 days of 

review commencement. 

 

 

 

In edition 257 of BC Disease News (here), when we reported that the Civil Liability Bill had received royal assent, the latest date for setting 

the rate was calculated as being 7 August 2019. We can therefore deduce that Lord Chancellor exhausted 98% of the ‘90-day period’, 

allotted by s.1(2) of Schedule A1, to initiate the ‘first review’. 

 

 

 

BC Legal’s innovative quantum and reserving software, which we re-launched in edition 262 (here), boasts an impressive ability to 

recalculate claim values, affected by an altered discount rate, in a matter of seconds. This ABCQuantum function can be performed on 

thousands of claims, in anticipation of periodic reviews, at the click of a button. 

 

 

 

Should you wish to trial our ABCQuantum tool before the new rate is determined, please contact Chris McCrudden 

by telephone / mobile / email. 

https://www.bc-legal.co.uk/bcdn/757-257-countdown-to-new-personal-injury-discount-rate-begins
https://www.bc-legal.co.uk/bcdn/790-262-abcquantum-tool-now-launched-for-personal-injury-claims
tel://(+442038719971)/
tel://(+447966210512)/
mailto:Chris.McCrudden@bc-legal.co.uk
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IOSH Report: Construction Workers Encounter 

Excessive Exposure to UV Radiation 

 

What is the solar ultraviolet (UV) radiation burden on construction workers in the UK? 

 

Sunlight is a source of vitamin D, which helps the body absorb calcium and phosphate. 

Without vitamin D, bones can become soft and weak, eventually leading to bone 

deformities.
21

 Nevertheless, relying too much on UV radiation as a vitamin supplement can 

cause non-melanoma skin cancer (NMSC). 

 

Ideally, outdoor workers, including construction workers, should attempt to reduce UV 

radiation in summer and increase their vitamin D intake in the winter, to avoid vitamin 

deficiency. 

 

Currently, research on UV exposure levels is limited. However, the Institution of Occupational 

Safety and Health (IOSH) has incentivised solar radiation as a key component of its No Time 

To Lose (NTTL) campaign objective to prevent occupational cancer.  

 

For more information on the campaign, read our latest feature article on occupational UV 

radiation claims here and our article on free NTTL practical materials here.  

 

Most recently, IOSH funded a collaborative study, conducted by Heriot-Watt University, the 

University of Edinburgh and the Institute of Occupational Medicine, in an attempt to 

understand how ‘sun-safe behaviours’ can be improved.
22

 

 

As such, the investigation was effectively separated into 2 parts.  

1. UV exposure in high-UV summer. 

2. Vitamin D intake in low-UV winter. 

 

Data was collected from 9 construction sites in Central Scotland and Greater London. Each 

exposure period (2 in winter and 1 in summer) lasted 21 days. 

 

UV Exposure in Summer 

 

In the summer, UV exposure was measured with wearable electronic sensors on the back 

of construction worker hard hats. Measurements were taken in the form of a standard 

erythemal dose (SED), averaged over an 8-hour-day. 

  

The International Commission on Non-ionising Radiation (ICNR) recommends a daily 

exposure limit of 0.3 SED for those with ‘light-coloured skin’. Daily exposure above 2 SED 

carries a high risk of sunburn. 

 

Results showed that workers who spent their time ‘predominantly outdoors’ were exposed 

to an average of 2 SED (with 40% above that level), while those who spent their time ‘partly 

indoors and partly outdoors’ were exposed to an average of 0.69 SED (with 12% above 

sunburn risk levels).  

 

The researchers concluded that, over the course of a working lifetime, the recorded levels 

were associated with a significantly increased risk of NMSC. In many cases, unprotected 

exposure was a conscious, deliberate choice. 

 

 

 

Vitamin D in Winter 

 

In the winter, vitamin D concentration was 

measured by way of blood sampling.  

 

This revealed that around 50% of outdoor 

construction site workers had insufficient 

vitamin D levels, as UV levels were too low 

to be synthesised naturally. 

 

Smartphone Messaging to Induce 

Behavioural Change – Effective or Not? 

 

To assess whether worker safety and health 

could be enhanced, groups of workers 

during both seasons received short, 

smartphone messages (to reduce UV 

exposure in summer and increase vitamin D 

intake in winter) as a form of intervention.  

 

In the summer study period, the intervention 

was unsuccessful at influencing workers to 

take protective measures. The researchers  

attributed this unchanged behavioural 

response to the ‘widespread 

misconception’ that having a sun tan is 

healthy. 

 

A difference was seen, nonetheless, in 

winter. The intervention yielded a higher 

proportion of workers with sufficient vitamin 

D levels in both the 1
st

 (48% to 88%) and 2
nd

 

(53% to 70%) winter study periods. The 

researchers therefore implied that daily 

information and availability of a dietary 

supplement can be used to boost vitamin 

D levels. 

 

IOSH Research Manager, Mary Ogungbeje, 

analysed the outcomes of the smartphone 

intervention, as follows: 

 

‘We have known that behaviour change 

strategies specifically targeting health risk 

factors can be effective. What we didn’t 

know is how effective the use of everyday 

technology can be in encouraging safe, 

healthy attitudes and behaviour among 

outdoor workers. The findings are promising 

but highlight that there’s some work to do as 

both workers and employers have a part to 

play in reducing the risks of excessive UV 

exposure’. 

 

Access to the IOSH report can be obtained 

here. 

 

 

https://www.bc-legal.co.uk/bcdn/602-238-occupational-uv-radiation-claims-2018-update
https://www.bc-legal.co.uk/bcdn/508-226-free-practical-materials-iosh-no-time-to-lose.html
https://exclusive.iosh.com/media/4165/nudging-construction-research-full-report.pdf
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Welcome 

 

Welcome to the 268
th

 edition of BC Disease News.  

 

In this week’s issue, we publish our BC Legal Guide to Procedural Strike Outs. 

 

Elsewhere, we announce that the Government has opened a consultation into 

extending the fixed fee regime to cover fast track and ‘intermediate’ cases. This 

closes on 6 June 2019. 

 

Having received new information on the appeal of Goldscheider v the Royal 

Opera House Covent Garden Foundation [2018] EWHC 687 (QB), regarding an 

occupational ‘acoustic shock’ claim, we provide a short update, given that 

judgment is not expected to be handed down until this summer. 

 

Finally, we report on the scientific developments which triggered the Health and 

Safety Executive (HSE) to institute new enforcement expectations relating to 

welding fume exposures. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

‘Acoustic Shock’ Reserved Court of Appeal Judgment – Late Appeal Notice and 

Relief from Sanctions – MoJ Recoverable Costs Consultation – Association of 

Consumer Support Organisations Launch – Carcinogenic Welding Fumes and 

HSE Enforcement – Sedentary Behaviour (Sitting) and NHS Budget for All -Cause 

Mortality – Procedural Strike-Out Guide. 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Court of Appeal 

Judgment Reserved in 

Acoustic Shock Appeal 

 

Previously, we reported (here) that the Royal 

Opera House (ROH) had been granted 

permission to appeal a High Court decision 

on ‘acoustic shock’.
 1

  

 

Figure: The Royal Opera House, Covent 

Garden – Plate 100 of Microcosm of 

London (1810) 

 

 

(Source: Wikimedia Commons) 

 

At 1
st

 instance (we first reported on this here 

and subsequently in greater depth here), a 

professional violist successfully argued that 

he had suffered ‘acoustic shock’ when sat 

in an unfamiliar position during a rehearsal 

session, on 1 September 2012, which 

‘prevented his return to music’:  

 

‘... the sensation from so many [18 to 20] 

brass instruments playing directly behind 

him, in a confined area, at the same time 

at different frequencies and volumes, 

created a wall of sound which was 

completely different to anything he had 

previously experienced’. 

 

For clarification, it was argued that the 

principal trumpet, who was playing a part 

of music that the claimant would not have 

been prepared for in his new seating 

position, constituted an ‘acoustic incident’, 

i.e. a high intensity, unexpected, short 

cluster of noise exposure, which evaded 

the involuntary contraction of middle ear 

muscles (the stapedius reflex) to reach the 

inner ear.  

 

Figure: The Middle Ear 

 

(Source: Wikimedia Commons) 

 

In a vestigial, innate response to the threat of potential injury, ‘acoustic startle’ occurred, 

which caused the ear to produce toxic metabolites. This physiological response led to a 

combination of symptoms, which ordinarily include deafness, pain, tinnitus and dizziness.  

 

Since ‘acoustic shock’ is dependent upon an additional element of surprise, it will often 

affect individuals with anxiety, psychological issues, or stress. 

 

In October 2018, we reported that the case was scheduled to be heard on appeal this 

month. In fact, the 2-day appeal took place on 19 and 20 March.  

 

We have since been notified that judgment has been reserved for approximately 3 months. 

Detailed analysis of the Court of Appeal ratio can therefore be expected in a summer 

edition of BC Disease News. 

 

Regardless of whether the Court of Appeal upholds or overturns the lower court ruling on 

liability (breach and causation), both parties have confirmed that they will launch an 

appeal if they are unsuccessful. Pending permission of the Supreme Court, therefore, it is 

likely that the case will soon be bound by the highest judicial authority in England and 

Wales. 

 

If higher courts find in favour of the claimant, this could result in an influx of occupational 

disease claims for a various reasons: 

1. Increased acceptance of ‘acoustic shock’ by medical consultants could result in 

more clinical diagnoses. 

 Although Mr. Parker favoured an ‘acoustic shock’ diagnosis in the ROH 

musician case, until recently, recognition of the condition was uncommon 

among Ear Nose & Throat (ENT) surgeons and specialists in otolaryngology 

– they were more inclined to diagnose Meniere’s disease. 

https://www.bc-legal.co.uk/bcdn/719-253-royal-opera-house-granted-permission-to-appeal-acoustic-shock-ruling.html
https://www.bc-legal.co.uk/bcdn/494-225-acoustic-shock-goldscheider-v-the-royal-opera-house-covent-garden-foundation-2018-ewhc-687-qb%5d
https://www.bc-legal.co.uk/bcdn/502-226-acoustic-shock-an-update


 
  PAGE | 64 

 

  

2. ‘Acoustic shock’ would not be a condition exclusive to workers who wear 

telephone headsets.  

 Historic medical literature on ‘acoustic shock syndrome’ has typically 

concentrated on call centre worker exposure to electronically-generated 

white noise and prevalence of the condition.  

3. Perhaps the most damaging impact – to bring any type of occupational hearing 

impairment claim, noise exposure may not need to be a by-product of work, i.e. 

deliberately created noise may be tortious. The floodgates could hypothetically 

open to claims brought by musicians, entertainers, theatrical actors, etc. (a recent 

study of 443 Danish symphony orchestra musicians concluded that 19% had 

reported that severe tinnitus had had a severe impact on their daily lives).
2

 

 At 1
st

 instance, the ROH relied upon the importance of maintaining ‘artistic 

value’ and ‘reputation’ of the opera company as a means to defend 

breach, but were unable to compromise their standard of care on this 

basis. In effect, musicians are entitled to the same level of protection as 

any other worker, according to the High Court. 

 

Relief from Sanctions for Belatedly Filing an 

Appeal Notice: Adetoye v The Solicitors Regulation 

Authority [2019] EWHC 707 (Admin) 

 

In the recent case of Adetoye v The Solicitors Regulation Authority  [2019] EWHC 707 (Admin), 

the High Court considered whether a losing party should be allowed to file its appellant’s 

notice after the filing period had elapsed. 

 

For context, the relevant facts of proceedings were as follows. The Solicitors Disciplinary 

Tribunal (SDT) served its written judgment on disciplinary proceedings, involving the 

appellant, on 11 December 2018.  

 

Pursuant to CPR 52.12(2)(b), an appellant has 21 days after the date of the decision (the 

tribunal decision), to file an appellant’s notice.  

 

 

Effectively, the last opportunity for the 

notice to be filed in time was by the close 

of 1 January 2019.  

 

However, this step was not completed until 

10 January 2019, i.e. 9 days after the filing 

period had expired. 

 

As a result of non-compliance, the 

appellant sought an extension of time to file 

the notice. However, the respondent 

contested the appellant’s application, 

submitting that they should not be granted 

permission to file their notice out of time. 

 

At paragraphs 15 and 16 of Altomart 

Limited v Salford Estates (No 2) Ltd [2014] 

EWCA Civ 140, Moore-Bick LJ held that an 

application for permission to bring an 

appeal belatedly was ‘analogous’ to an 

application for relief from sanctions, under 

CPR 3.9: 

 

‘In Mi tchell  itself the court made it clear ... 

that it considered that ... an application for 

an extension of time for service of 

particulars of claim as being in substance 

an application for relief from sanctions 

under CPR 3.9, and since then the concept 

of the implied sanction has played a 

prominent part in a number of decisions ... 

The court held [in Baho v Meerza [2014] 

EWCA Civ 669] that the Mitchell principles 

applied to such an application and 

declined to grant relief, even though the 

application was no more than 7 days out of 

time. Accordingly, I think it is now 

established that an application for 

permission to appeal out of time is 

analogous to an application under rule 3.9 

and is therefore to be decided in 

accordance with the same principles. 

 

The reason ... for treating an application for 

permission to appeal out of time as 

analogous to an application for relief from 

sanctions ... [is] ... that without such an 

extension the appeal ... [can] ... not 

proceed ... The purpose of the respondent's 

notice is to enable ... [an appellant] ... to 

rely at the hearing of the appeal on 

grounds for upholding the judgment that 

were not before the court below. If an 

extension of time is not granted it will be 

unable to do so. To that extent that area of 
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dispute will not come before the court ... In 

my view, therefore, the Mi tchell principles 

apply with equal force to an application for 

an extension of time in which to file a 

respondent's notice’. 

 

As such, it was necessary for Mr Justice 

Moyston, at the application hearing, to 

conduct the 3-stage test for granting relief 

from sanctions, which was established in 

Denton & Ors v TH White Ltd & Ors [2014] 

EWCA Civ 906. 

 

By exercise of the Denton test, Moyston J 

found in favour of the appellant, at 

paragraph 4 of his judgment: 

 

‘I do not regard the nine-day delay which 

accrued over the holiday period as being 

particularly serious . The reason for the delay 

was the banal failure of the appellant to 

check his spam folder. I do not particularly 

criticise him for that. No injustice is caused 

to the respondent i f I  proceed to hear the 

meri ts of the appeal. Indeed, Mr Ramsden 

QC has fully addressed both in writing and 

orally. Accordingly, I grant the necessary 

extension of time ’.  

  

In this instance, even though the appellant 

had a ‘reasonable’ excuse (the SDT 

judgment had been delivered to a spam 

folder), 9 days of delay was not deemed to 

be a ‘serious’ breach, in any event. In 

Denton, Vos LJ stated that:  

 

‘If the breach is neither serious nor 

significant, the court is unlikely to need to 

spend much time on the second and third 

stages’. 

 

Thus, by interpretation, irrespective of the 

appellant’s legitimate excuse, it was 

ultimately immaterial to the appellant’s 

success because the 1
st

 stage of Denton is 

the most pivotal to obtain relief from express  

or implied sanctions. 

 

Full text judgment can be accessed here. 

 

 

MoJ Opens Fixed Recoverable Costs Consultation 

 

On 11 November 2016, The Right Honourable Lord Thomas of Cwmgiedd and Master of the 

Rolls, Sir Terence Etherton, commissioned Sir Rupert Jackson, the former Lord Justice of the 

Court of Appeal, to produce a second report on extending the fixed recoverable costs 

regime. 

 

In edition 196 of BC Disease News (here), we revealed that his Report (Review of Civil 

Litigation Costs: Supplemental Report - Fixed Recoverable Costs), published on 31 July 2017, 

proposed to introduce a matrix of fixed costs for all fast track claims (including NIHL claims) 

and an ‘intermediate’ track for claims valued between £25,000 and £100,000, also 

covered by fixed costs.  

 

In respect of the bespoke fixed costs scheme, specifically for noise-induced hearing loss 

(NIHL) claims, the Civil Justice Council (CJC) set up a Working Party, whose final publication 

(Fixed Costs In Noise Induced Hearing Loss Claims: Final Report Of The Civil Justice Council 

Working Party) was published on 6 September 2017 (reported here). Most recently, in edition 

202 (here), we considered whether clients would save more money under this prospective 

scheme than under the current handling regime. Of course, many NIHL claims would not 

be governed by the new scheme, such as: 

 Single defendant cases where the defendant puts their name on a list for all their 

cases to commence within the EL/PL portal. 

 Single defendant cases commenced within EL/PL portal which subsequently fall out 

of the portal.   

 Military claims. 

 Claims valued at more than £25,000. 

 Claims with more than 3 defendants. 

 When a defendant argues in their letter of response:   

i. The occupational loss is de minimis;  

ii. Requests a second audiogram; 

iii. Requests their own medical evidence; or  

iv. Treats this as a ‘test case’ (the scope of this has not been agreed).   

 

Yesterday, the Ministry of Justice (MoJ) introduced a new fixed recoverable costs 

consultation, which closes on 6 June 2019.
3

 

 

In the Ministerial Foreword to the consultation, the Lord Chancellor and Secretary of State 

for Justice, the Rt. Hon. David Gauke, stated that, given fixed costs have had ‘success in 

making costs proportionate and improving access to justice for many, we [the MoJ] are now 

looking to extend ...’ 

 

The purpose of the consultation, therefore, is to gather opinions from those with an interest 

in civil costs in England and Wales, on the Government’s plans to advance with the bulk of 

suggested reforms.
4

 

 

As a single exception to the former Lord Justice’s recommendations, the Government will 

not be pushing ahead with the conception of an ‘intermediate track’. Instead, it will be 

making the following compromise:  

 

‘We agree with the principle of extending FRC to all the cases he recommended for his 

proposed intermediate track. However, we do not consider it necessary to introduce a new 

track, with the costs and complexity that that would involve . Rather, we propose to assign 

these intermediate cases to an extended fast track, where all cases will be subject to FRC. 

https://www.bailii.org/ew/cases/EWHC/Admin/2019/707.html
https://www.bc-legal.co.uk/bcdn/217-196-jackson-publishes-report-on-fixed-fees-in-civil-litigation.html
https://www.judiciary.uk/wp-content/uploads/2017/07/fixed-recoverable-costs-supplemental-report-online-2-1.pdf
https://www.judiciary.uk/wp-content/uploads/2017/07/fixed-recoverable-costs-supplemental-report-online-2-1.pdf
https://www.judiciary.uk/wp-content/uploads/2017/09/fixed-costs-in-noise-induced-hearing-loss-claims-20170906.pdf
https://www.judiciary.uk/wp-content/uploads/2017/09/fixed-costs-in-noise-induced-hearing-loss-claims-20170906.pdf
https://www.bc-legal.co.uk/bcdn/236-199-cjc-nihl-working-party-publish-recommendations.html
https://www.bc-legal.co.uk/bcdn/262-202-the-new-nihl-fixed-scheme-will-it-save-you-money.html
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This should bring greater consistency and 

s implici ty. For this reason, we refer in this 

document to ‘ i ntermediate cases’ rather 

than a new intermediate track’. 

 

Mesothelioma claims will not fit the criteria 

of ‘intermediate cases’. 

 

The MoJ has also taken up on Sir Rupert’s 

recommendation to award an uplift of 

between 30% and 40%, rather than 

indemnity costs, if a claimant beats a Part 

36 offer – 35% is preferable.  

 

Moreover, in cases where there is no trial, 

but there is a costs dispute, there should be 

a shortened form of detailed assessment, 

with a provisional assessment fee cap of 

£500. 

 

Extending Fixed Recoverable Costs in Civil 

Cases: Implementing Sir Rupert Jackson’s 

proposals can be accessed here. 

 

Access to Justice 

Successor Formally 

Launches Today 

 

Many will be aware of the Access to Justice 

(A2J) campaign and its action taken to 

support claimants in the civil justice system, 

where the interests of insurers have been 

protected by the ‘powerful, coherent and 

professional’ Association of British Insurers 

(ABI).  

 

Most recently, the body campaigned 

against the Bill responsible for explaining 

how the personal injury (PI) discount rate 

should be determined in future. 

Nevertheless, A2J was unsuccessful 

because it failed to ‘pre-empt’ policies and 

propose genuine alternatives before 

pivotal decisions were made.  

 

As discussed in last week’s edition of BC 

Disease News (here), the Civil Liability Bill 

received royal assent in December 2018 

and a new rate is expected to be finalised 

by 5 August 2019. 

 

Due, in part, to unproductive lobbying, A2J 

is being wound down.  

However, with backing from claimant 

solicitors (Slater & Gordon, Lyons Davidson, 

Minster Law, Hilary Meredith, Halsalls and 

O’Reilly Stewart), legal expenses insurers, 

medical reporting agencies and claims 

management companies, the Association 

of Consumer Support Organisations (ACSO) 

will officially replace A2J today.
5

 

 

All ACSO directors have either had direct or 

indirect involvement with A2J in the past. 

Executive Director, Matthew Maxwell Scott 

previously held directorships at A2J and 

Slater & Gordon, while Directors, Charles 

Layfield and Ben Welsh, were Legal Director 

and Group Public Affairs Director at Minster 

Law and Aviva, respectively. 

 

The newly-established not-for-profi t 

organisation’s key aim is to represent the 

UK-wide claimant sector better than its 

predecessor when reaching out to 

politicians, policymakers and the media, 

by speaking ‘with one voice’.  

 

ACSO has already set-up a Legal Expenses 

Insurers Group to work with liability insurers –

members will sit alongside LV=, Hastings, 

Direct Line and Admiral, in an attempt to 

‘up their [the insurers’] game’. It has been 

reported that the organisation will not hold 

back in calling out wrongdoing on both the 

claimant side and the defendant side. 

 

For a long time, the Government has 

expressed its intention to raise the small 

claims limit to £5,000 for RTA claims and 

£2,000 for all other PI claims. However, Mr 

Maxwell predicts that insurers will push for a 

blanket £5,000 small claims limit, 

incorporating all PI claims, and then move 

on to campaign for a £10,000 small claims 

limit (the current limit for non-PI small 

claims), encompassing every civil claim. 

 

If ACSO learns from the mistakes of A2J, it 

would be prudent of the ABI to prepare for 

stronger opposition in the pursuit of small 

claims limit change in the near future. 

 

 

HSE Reclassifies Welding 

Fumes as a Human 

Carcinogen 

 

Worldwide, it is estimated that there are 11 

million workers with the official job title of 

‘welder’. A further 110 million workers are 

expected to incur welding-related 

exposures. 

 

In the course of employment, welders can 

be exposed to: 

 Fumes;  

 Gases;  

 Ultraviolet radiation;  

 Electromagnetic fields;  

 Asbestos; and  

 Solvents. 

 

From February 2019, the Health and Safety 

Executive (HSE) reclassified welding fumes 

(including mild steel welding fumes) as a 

human carcinogen, triggering an 

immediate change in enforcement 

expectations.
6

 

 

The change, which has been endorsed by 

the Workplace Health Expert Committee, 

was instigated by International Agency for 

Research (IARC) research, published in 

spring 2017, which considered whether 

welding poses a carcinogenic hazard.
7

  

 

The IARC Monograph found that exposure 

to mild steel welding fumes is associated 

with elevated risk of lung cancer and 

kidney cancer in humans. 

 

 

(Source: Wikipedia) 

https://consult.justice.gov.uk/digital-communications/fixed-recoverable-costs-consultation/supporting_documents/fixedrecoverablecostsconsultationpaper.pdf
https://www.bc-legal.co.uk/bcdn/832-267-lord-chancellor-instigates-first-review-of-the-personal-injury-discount-rate
http://www.acso.org.uk/
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The upshot of the HSE’s reclassification is that any exposure to welding fumes must be 

correctly controlled with effective engineering measures, such as local exhaust ventilation 

(LEV).
 

General ventilation does not achieve the necessary control.
 

 

Figure: Local Exhaust Ventilation 

 

 

(Source: Wikimedia Commons) 

 

Where engineering controls, such as LEV, are not adequate to limit all fume exposure, 

suitable respiratory protective equipment (RPE) should be provided to prevent the risk of 

residual fume exposure.  

 

Changes to the enforcement of controls will likely be widespread, as welders are often 

employed/contracted to work in a range of industries, such as: 

 Agriculture,  

 Mining,  

 Construction,  

 Transportation,  

 Plant maintenance, and  

 Hydraulic fracturing, or fracking.
8

 

 

In workshops and indoor environments, workers are also commonly exposed to 

manganese, which has been associated with neurodegenerative diseases, such as 

Parkinson’s.
9

 The new HSE rules therefore have dual-protective purpose (protection from a 

neurotoxin and a carcinogen).
 10

 

 

Any LEV systems installed by employers will need to be thoroughly examined by a 

competent person and tested annually to avoid any risk of breaching their duty of care 

owed to employees.
11

 

 

NHS Burden of Prolonged Sitting Calculated 

 

According to Health Survey for England data, in 2012, approximately one-third of the adult 

public were sedentary (sitting or lying down) for at least 6 hours per day. 

 

Last month, results of an economic impact study, funded by the Department for the 

Economy (Northern Ireland), were published in the peer-reviewed Journal of Epidemiology 

& Community Health. This provides an indication as to the potential impact of sedentary 

behaviour on a range of health conditions, in 2016/17.
12

 

 

Researchers at Queen’s University Belfast and Ulster University compared the risk of 

developing 5 health outcomes at low (0-3.8 hours per day) and high (6-18 hours per day) 

levels of sedentary behaviour. Sedentary behaviour was responsible for: 

 16.9% of people with type 2 diabetes; 

 9% of people with colon (bowel) 

cancer;  

 8% of people with endometrial  

(womb) cancer; 

 7.5% of people with lung cancer; 

and 

 5% of people with cardiovascular 

disease. 

 

The researchers went on to calculate NHS 

spend on each cohort study participant 

developing their respective condition(s). 

 

In conclusion, sedentary periods of longer 

than 6 hours daily contributed to an 

additional 11.6% (69,276) of deaths in the 

UK, over the course of a 1-year period, 

costing the NHS a total of £706 million: 

 

‘... total costs presented are likely to be a 

conservative estimate of the true burden of 

sedentary behaviour’. 

 

The study authors have advised that 

measures should be taken to reduce 

sedentary behaviour, in order to improve 

population health and reduce the financial 

burden on the health service. 

 

Dr Carolyn Grieg, musculoskeletal ageing 

and health expert at the University of 

Birmingham, has stated that it would not be 

‘overblowing’, to dub long periods of sitting 

as the ‘new smoking’, in light of the latest 

Northern Irish study: 

 

‘... few things ... have an impact on so 

many different elements of our wellbeing’.
 

13

 

 

However, the NHS has analysed the study 

findings and highlighted several limitations, 

e.g. that sedentary behaviour levels were 

self-reported and therefore ‘may not be 

entirely accurate’. Further, the ‘6 – 18 hours 

per day’ category was ‘quite broad’ – for a 

large section of the working population, it 

may be impossible for many to avoid 

matching this high-risk criteria: 

 

‘Though it is likely that prolonged inactivity 

is bad for our health, we do not know from 

this study how much physical activity we 

need to offset the hours we spend sitting. A 

few extra minutes, or even an hour, spent 
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standing is unlikely to have the same benefits as regular physical exerci se’.
14

 

 

In spite of these limitations, the NHS agrees that this research supports health advice to reduce the amount of time spent si tting. 

 

How long are people working in the UK? 

 

The Health and Safety Executive (HSE) advises office workers to have 5-10-minute screen breaks every hour to avoid adverse health 

conditions.
15

  

 

It is generally assumed that working hours are decreasing in the UK and, on average, they are. 

 

 

(Source: Our World Data) 

 

However, more precise London School of Economics research has shown that in recent decades, extreme working hours are longer than 

they used to be (for low, medium and high-skilled employment). 

 

 

(Source: LSE)
16

 

 

It should therefore not be assumed by employers (and their insurers) that sedentary behaviour, as a possible risk of all-cause mortality, will 

simply diminish over time. 
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Feature: 

New BC Legal Publication: Guide to Procedural Strike Outs  

 

This week, we announce the publication of our latest BC Legal Claims Handling Guide on procedural strike out applications, which can 

be accessed here. 

 

 

 

The purpose of this Guide is to highlight how defendants can dispose of claims early, by virtue of claimants: 

1. Seeking extensions of time to serve the Claim Form; 

2. Failing to serve the Claim Form; 

3. Breaching Court Orders; 

4. Being Fundamentally Dishonest;  

5. Failing to respond to Part 18 requests or Part 35 replies; 

6. Conducting Part 8 proceedings incorrectly; 

7. Failing to restore a dissolved defendant; 

8. Failing to serve the Particulars of Claim; 

9. Pursuing the wrong defendant (including issues with TUPE transfers) and serving on an incorrect address; and  

10. Disappearing. 

 

Obtaining an order striking out a statement of case, or alternatively, declaring that the Court has no jurisdiction to hear a  claim, can be 

extremely cost-effective.  

https://www.bc-legal.co.uk/media/Strike%20Out%20Guide%202019.pdf


 
  PAGE | 70 

 

 

 

 

 



 
  PAGE | 71 

 

 

In post-April 2013 personal injury cases, where qualified-one-way costs shifting (QOCS) applies, orders of this kind can lead to QOCS 

disapplication and the additional recovery of wasted costs. 
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Whether issues are apparent as early as pre-litigation, the moment that a claim litigates, or part-way through a litigated claim, this Guide 

substantiates the prospects of success in making applications and offers advice on how best to proceed when procedural irregu larities 

are flagged. 

 

Should you ever suspect that there are grounds to strike out a claim, or contest jurisdiction, but are unsure if it would be wise to do so, 

please feel free to contact Stuart Bacon, Head of BC Legal’s Southend Office and author of this publication, to discuss your options further. 

 

 

 

Email: Stuart.Bacon@bc-legal.co.uk 

DD: 01702 411133 

 

mailto:Stuart.Bacon@bc-legal.co.uk
tel://(+441702411133)/
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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