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Welcome 

 

Welcome to the 272
nd

 edition of BC Disease News.  

 

In this edition, there is a common theme of cancer-related articles. 

 

We begin with a case note on Hanbury & Anor v Hugh James Solicitors (a firm)  

[2019] EWHC 1074 (QB), in which the claimants successfully argued that the 

defendant’s professional negligence constituted a 60% loss of chance to pursue 

an asbestos lung cancer claim. 

 

We digress to discuss incidence of non-melanoma skin cancer and non-smoking 

lung cancer and consider, once more, whether mobile phones cause brain 

cancer. 

 

Furthermore, we review the contents of a recently published Glyphosate 

Proposed Interim Decision, wherein the US Environmental Protection Agency re-

affirmed its 2017 assertion that glyphosate, the active ingredient in Monsanto-

produced herbicide, is not a carcinogen. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Asbestos Lung Cancer Professional Negligence – IIAC Independent Member 

Appointment – Non-Melanoma Skin Cancer Recognition in the EU – EPA 

Carcinogenic Classification of Glyphosate, Bayer Appeal and Reaction to AGM 

– Non-Smoking Lung Cancer Prevalence – Mobile Phones and Brain Cancer – 

Heading Ban in Youth Football. 

 

 

https://www.epa.gov/sites/production/files/2019-04/documents/glyphosate-pid-signed.pdf
https://www.epa.gov/sites/production/files/2019-04/documents/glyphosate-pid-signed.pdf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Claimant Firm 

Negligently Handled 

Asbestos-Related 

Disease Claim, Rules 

High Court: Hanbury & 

Anor v Hugh James 

Solicitors (a firm) [2019] 

EWHC 1074 (QB) 

 

This week, High Court judgment was 

handed down in the case of Hanbury & 

Anor v Hugh James Solicitors (a firm) [2019] 

EWHC 1074 (QB). Mrs Justice Yip found that 

the defendant had been negligent in 

handling an asbestos-related lung cancer 

claim. 

 

The deceased had been employed as a 

‘lagger’ (insulation engineer) for many 

years and died in January 2010, shortly 

after receiving a cancer diagnosis. Post-

mortem mineral fibre analysis found high 

levels of amosite and crocidolite asbestos 

and an inquest into his death revealed that 

his death was the consequence of 

‘industrial disease’. 

 

The defendant was instructed by the estate 

of the deceased, within the 3 year period 

afforded by the Law Reform (Miscellaneous 

Provisions) Act 1934 and the Fatal 

Accidents Act 1976. 

 

The claimants were told that the post-

mortem report was ‘“unusually strong” in 

confirming the levels of asbestos and 

advised that there appeared to be 

reasonable prospects of a successful claim’ 

and on 4 November 2010, the defendant 

was formally retained under the terms of a 

conditional fee agreement (CFA). 

 

According to National Insurance records, 

the deceased had worked for several 

employers that were known to have used 

asbestos. A ‘considerable amount of time 

was spent investigating employment history 

and attempting to identify witnesses’.  

 

N.B. At this point in time, the Court of Appeal 

had not yet heard the case of Heneghan v 

Manchester Dry Docks Ltd & Ors [2016] 

EWCA Civ 86, meaning that the Fairchild
1

 

exception did not apply to asbestos lung 

cancer cases. Defendants (and their 

insurers) were therefore liable on a time-on-

risk basis, rather than a joint and several 

basis, and apportionment was a live issue. 

Barker v Corus (UK) plc [2006] UKHL 20 

applied. 

 

In January 2012, the claimants were 

warned that the case would not be taken 

any further because the available witness 

evidence was not strong enough, but the 

outcome of a local press campaign 

provided some optimism.  

 

Claimant solicitor, Simon Ellis, advised that 

the prospects of recovering in excess of 

50% of the full value of the claim were 

‘probably viable’, even if the witness 

evidence was unlikely to be improved 

upon. 

 

On this basis, letters of claim were sent on 

13 June 2012 and Dr Ian Williamson, the 

consultant chest physician, was instructed 

to prepare an expert medical report. 

 

However, the letters of instruction did not 

mention the post-mortem report or mineral 

fibre analysis and this was reflected in his 

unsupportive report, dated 26 September 

2012, which concluded: 

 

‘There is insufficient evidence within the 

evidence provided to attribute an 

increased risk of lung cancer to previous 

asbestos exposure and on balance of 

probability his lung cancer was due to 

cigarette smoking’. 

 

As such, the defendant notified the 

claimants that, ‘as the evidence stood, it 

would not be possible to proceed with the 

claim’. To obtain further evidence from a 

forensic engineer, outside of the retainer, 

would risk surpassing expiry of the limitation 

period. 

 

By letter dated 8 November 2012, the 

claimants confirmed that they would no 

longer be pursuing the claim and the 

opposing parties were notified that the 

defendant was no longer on record. 

 

The claimants subsequently brought a 

claim in professional negligence, alleging 

that the conclusion of Dr Williamson’s report 

would have been ‘materially different’ if he 

had been sent the post-mortem and 

mineral fibre analysis reports. Further that 

the claimants could have obtained 

damages either at trial or through 

settlement. 

 

Though the defendant conceded breach 

of duty, it argued that causation was not 

established, i.e. the claimants lost nothing 

of real value to the underlying claim as a 

result of its negligence. The defendant 

submitted that the claim would have failed 

for reasons unrelated to the medical 

evidence.  

 

At trial, Mrs. Justice Yip outlined that, in 

order for the claimants to bring a successful 

claim for loss of opportunity, representing a 

loss of something of value: 

 

‘... [they] must prove that, but for ... 

negligent handling of the medical 

evidence, the underlying claim would have 

had a real and substantial prospect of 

success. If they overcome that hurdle, the 

court must assess the lost chance rather 

than determining the hypothetical 

outcome at trial of the underlying claim’. 

 

On the matter of the medical evidence, the 

judge stated: 

 

‘I heard from Dr Williamson, who confirmed 

that he had not received the post-mortem 

report or mineral fibre analysis. Had he seen 

this material, he would not have reached 

the conclusion he did, as set out above. 

Rather, he would have recorded that the 

results clearly supported the attribution of 

lung cancer to asbestos such that medical 

causation was established’. 

 

What would have happened after the 

service of a favourable medical report? 

 

At paragraph 48 of Yip J’s judgment, she 

foresaw that, but for the defendant’s 

breach: 
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‘... a favourable medical opinion ... would 

have been served on the proposed 

defendants to the claim. [The defendant] 

would undoubtedly have pointed out the 

strength of the case in that medical 

causation was clearly made out, as would 

any competent solicitor. Offers of 

settlement would have been invited’. 

 

She went on to reason, in the following 

paragraph, that: 

 

‘The only real issue likely to be live in this 

claim was apportionment. In the case of a 

lagger with a confirmed post-mortem 

diagnosis of significant levels of asbestos 

fibres in the lungs, it seems unlikely that the 

insurers would want to engage in a costly 

trial of liability but they would undoubtedly 

wish to ensure that liability was apportioned 

between those who had been responsible 

for the exposure (including those against 

whom recovery was no longer possible)’. 

 

There were not, as the defendant 

contended, ‘multiple hurdles’ for the 

claimants to overcome to reach settlement. 

Proceedings would have needed to have 

been filed and served, on the instruction of 

counsel, and engineering evidence, 

broadly accepting that ‘laggers were 

commonly exposed to high doses of 

asbestos fibres during the 1960s and early 

1970s’, would not have been required. 

Further, it was ‘highly unlikely that this claim 

would have gone to trial’, as the ‘vast 

majority of industrial disease claims are 

resolved without trial’. 

 

Having concluded that there was not ‘any 

real risk that the court would find that all 

exposure occurred’ in the course of 

employment with uninsured companies 

that were no longer live, it could be said 

that ‘highly likely that the claim would have 

been settled’: 

 

‘I am therefore entirely satisfied that the 

claimants have lost something of real and 

substantial value through the defendant's 

negligence’.  

 

The High Court judge arrived at a full liability 

valuation figure of £217,256. She applied a 

20% deduction for contributory negligence 

(the deceased was a smoker), a 25% 

discount for apportionment risk and a 

further 20% deduction for settlement risk. 

The final award (minus interest) was 

£104,283. 

 

‘Having adopted that approach, I stand 

back and look at the assessment in a 

broader way. If the figure after discounting 

for contributory negligence is viewed as the 

full realistic value of the claim, the result that 

I have arrived at means that the claimants 

are recovering 60% of that. I consider that 

to be a fair reflection of the claimants' loss 

of chance in this case’. 

 

Full text judgment can be accessed here.  

 

As an aside and perhaps of interest for 

those who regularly agree / nominate 

expert engineers in disease claims, Yip J 

heard oral evidence from Chris Chambers 

(for the claimants), of Chris Chambers 

consulting, and David Powell (for the 

defendant), of Finch Consulting, in 

Hanbury. 

 

Mr. Chambers was the preferred, more 

experienced expert in this instance and 

was seen as the more reliable witness.  

 

Whereas, the judge noted that Mr. Powell 

was a ‘poor witness, who was visually 

uncomfortable in the witness box’ and 

‘appeared to have entered into the arena 

and to have strayed into issues that were 

matters for the court to decide on rather 

than for expert opinion’. 

 

Hypothetically, had breach of duty been 

contentiously disputed, the performance of 

the defendant’s engineer could have been 

damaging to its defence. 

 

Expert witnesses must be capable, both on 

paper and in person. That is unambiguous. 

 

 

 

Professor Raymond 

Agius Appointed as IIAC 

Independent Member 

 

At the start of this year (here), we reported 

that Professor Kim Burton, Professor John 

Cherrie, Dr. Valentina Gallo, Dr. Max 

Henderson, Dr. Samuel (Chris) Stenton and 

Dr. Ian Lawson had been appointed to the 

Industrial Injuries Advice Council (IIAC). 

 

The IIAC is an independent scientific body, 

sponsored by the Department for Work and 

Pensions, which publishes reports that: 

 Recommend updates to the list of 

prescribed diseases/jobs types 

which engage Industrial Injuries 

Disablement Benefit (IIDB) 

payments; 

 Draft proposals on legislative 

changes to the IIDB scheme to be 

presented in Parliament; and 

 Scrutinise draft regulations on the 

administration of the IIDB scheme. 

 

Where the new independent members and 

employee representative began serving 

their respective 5- and 3-year terms from 11 

November 2018, on 1 May 2019, a new 

independent member was appointed for 5 

years.
2

 

 

Professor Raymond Agius is a Professor of 

Occupational and Environmental Medicine 

and Director of the Centre for 

Occupational and Environmental Health at 

the University of Manchester Medical 

School.  

 

Specialising in respiratory and 

cardiovascular disease, stress and back 

pain, Council Chair, Dr Lesley Rushton, 

announced that: 

 

‘Raymond will bring a wealth of expertise to 

the council due to his extensive research 

and medical experience’. 

 

His areas of expertise provide some insight 

into the Council’s future plans. 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1074.html
https://www.bc-legal.co.uk/bcdn/774-259-government-appoints-6-new-members-to-the-iiac
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Should Non-Melanoma 

Skin Cancer Be 

Recognised as an 

Industrial Disease EU-

Wide? 

 

Non-melanoma skin cancer (NMSC), or 

actinic keratosis, is the most common 

cancer worldwide. The main types are 

basal cell carcinoma (BCC) and squamous 

cell carcinoma (SCC), while Merkel cell 

carcinoma (MCC) is on the rise. NMSC are 

generally less dangerous than melanoma 

cancer, as they are less aggressive and less 

likely to spread to other parts of the body. 

 

In an Industrial Injuries Advisory Council 

(IIAC) information note, which was 

discussed in edition 229 of BC Disease News 

(here), it was confirmed that exposure to 

ultraviolet (UV) light from the sun is a risk 

factor of NMSC, though the Council did not 

recommend that SCC or BCC, caused by 

occupational exposure to sunlight, should 

be added to the list of prescribed diseases 

eligible for disablement benefit, on that 

occasion. 

 

UV radiation is classified by the World Health 

Organisation (WHO) as ‘Carcinogenic to 

humans’ (Group 1 carcinogen).
3

 

 

NMSC is recognized as an occupational 

disease in several countries, but not in the 

UK, even though the Institution of 

Occupational Safety and Health (IOSH) has 

incentivised solar radiation as a key 

component of its No Time To Lose (NTTL) 

campaign objective to prevent 

occupational cancer – find out more in our 

Occupational UV Radiation Claims feature, 

here. 

 

According to Ulrich et al (2016), only 

France, Germany and Denmark have an 

established programme on work‐related 

skin diseases, covering carcinogen-

induced skin cancers.
4

 

 

On 26 April 2019, the Multi-Stakeholder Summit on Occupational Skin Cancer took place. 

 

Subsequently, Summit sponsors (European Academy of Dermatology and Venereology, 

European Association of Dermato Oncology, International League of Dermatological 

Societies, Association of European Cancer Leagues, European Dermatology Forum, 

International Commission on Occupational Health and European Cancer Patient Coalition), 

in co-operation with patient advocacy groups, workers unions, occupational safety and 

health professionals, social security representatives, dermatologists and oncologists, called 

for ‘the implementation of a systematic approach to addressing the Non-Melanoma Skin 

Cancer Epidemic’.
5

 

 

For workers in outdoor professions, e.g. in construction and in agriculture, it is estimated that 

the risk of developing skin cancer increases by more than 100% with 5 or more years of 

work. We summarised the findings of a recent study on NMSC prevalence here. 

 

The Global Call to Action seeks to have NMSC officially recognised as an occupational 

disease, EU-wide, within the next legislative period. It also hopes to improve UV exposure 

level quantification, sun-safe behaviours, skin cancer screenings, treatments and medical 

reporting of cases.  

 

Smartphone messaging has already been trialled as a sun-safe mechanism in an Institution 

of Occupational Safety and Health (IOSH) collaborative study (reported in March, here). 

 

US EPA Reasserts that Glyphosate Herbicide Is Not 

Carcinogenic, in Conjunction with Appeal of 

‘Landmark’ Jury Verdict 

 

In 2015, the International Agency for Research on Cancer (IARC) classified glyphosate, the 

active ingredient in Monsanto-produced Roundup and Ranger Pro herbicides, as 

‘probably carcinogenic to humans’.  

 

 

(Source: Flickr) 

 

file:///C:/Users/rjame/AppData/Local/Temp/Temp1_for%20tonight.zip/Non-melanoma%20skin%20cancer%20and%20occupational%20exposure%20to%20(natural)%20UV%20radiation:%20IIAC%20information%20note.%20Industrial%20Injuries%20Advisory
https://www.bc-legal.co.uk/bcdn/602-238-occupational-uv-radiation-claims-2018-update
https://www.bc-legal.co.uk/bcdn/566-233-new-study-on-the-risk-of-non-melanoma-skin-cancer-in-outdoor-occupations#_edn1
https://www.bc-legal.co.uk/bcdn/833-267-iosh-report-construction-workers-encounter-excessive-exposure-to-uv-radiation
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2 years later, in a draft risk assessment 

report, issued in December 2017, the US 

Environmental Protection Agency (EPA) 

examined more than 100 studies and 

concluded that glyphosate was ‘not likely’ 

to be carcinogenic to humans. The Agency 

also found ‘no other meaningful risks to 

human health’.
6

 

 

This Tuesday, the EPA declared, for the 2
nd

 

time, that glyphosate poses ‘no risks of 

concern’ for humans. In the Agency’s 

Glyphosate Proposed Interim Decision,
 7

 it 

maintained: 

 

‘... EPA continues to find that there are no 

risks to public health when glyphosate is 

used in accordance with its current label 

and that glyphosate is not a carcinogen’.
8

 

 

This re-affirmation contradicts 2 jury verdicts 

(reported here and here), which found that 

Roundup was a ‘substantial factor’ in 

causing non-Hodgkin lymphoma and that 

Monsanto had been negligent in failing to 

warn users that there was a cancer risk. 

 

A spokesperson for Bayer, the 

pharmaceutical giant which bought 

Monsanto last summer, stated that it was 

‘pleased that the regulators tasked with 

assessing this extensive body of science 

continue to reach favourable 

conclusions’.
9

 

 

However, the Agency for Toxic Substances 

and Disease Registry published its 

Toxicological Profile for Glyphosate last 

month, which reached a different 

conclusion: 

 

‘... a possible association between 

exposure to glyphosate and risk of non-

Hodgkin’s lymphoma could not be ruled 

out, based on conflicting results’.
 10

 

 

Some experts, such as Jennifer Sass, at the 

National Resources Defense Council, have 

questioned the credibility of the US EPA, 

which is under the control of the Trump 

administration. 

 

Underlining a potential conflict of interest, 

US Agriculture Secretary, Sonny Perdue, in 

the EPA press release, commented that: 

‘If ... [the US] ... are going to feed 10bn 

people by 2050 ... [it is] going to need all 

the tools at ... [its] ... disposal, which 

includes the use ... [of] ... glyphosate’.
11

 

 

Is EPA criticism therefore justified? 

 

This is still unclear. What is not unclear is that 

Bayer is facing 13,400 product liability 

claims, some of which are entering into 

mediation, rather than proceeding to 

trial.
12

  

 

However, on Wednesday of last week, the 

agrochemical merger launched its appeal 

of the 1
st

 jury verdict, which resulted in 

groundskeeper, Dewayne ‘Lee’ Johnson, 

being awarded $289 million in damages 

(later reduced to $78 million).
13

  

 

In California appellate court filings, Bayer 

submitted that ‘the lower court judge 

[Judge Suzanne Bolanos] had improperly 

prevented jurors from hearing evidence 

that the U.S. Environmental Protection 

Agency and foreign regulators had 

deemed glyphosate not likely 

carcinogenic to humans’. 

 

If the court does not overturn the August 

2018 ruling, it will push for a re-trial.
14

 

 

In another Bayer-related development, 

following up on our article in last week’s 

edition of BC Disease News (here), Bayer’s 

shareholders cast a vote of disapproval at 

the company’s annual general meeting, as 

predicted. 

 

The executive board’s approval rating was 

just 55%, which is a 42% drop from the vote 

on last year’s business conduct. Its $63 

billion acquisition of Monsanto is the 

predominant cause of ‘investor rebuke’. 

 

Nonetheless, Supervisory Board Chair, 

Werner Wenning, backed management’s 

actions in the immediate aftermath: 

 

‘While we take the outcome of the vote at 

the annual stockholders' meeting very 

seriously, Bayer's supervisory board 

unanimously stands behind the board of 

management’. 

 

What is more, Union Investment Analyst, 

Janne Werning, has urged investors to 

consider the long-term impact of hastily 

overthrowing Executive Board members , 

e.g. CEO, Werner Baumann: 

 

‘The scale of the litigation risks won’t 

become clearer before next year, that’s 

why we think it’s fair and necessary to grant 

top management more time’.
15

 

 

It is understood that the Supervisory Board 

has since planned an extraordinary 

meeting to discuss a crisis of confidence in 

management leadership.
16

 

 

The saga continues. 

 

Non-Smoking Lung 

Cancer – A ‘Hidden 

Disease’? 

 

Lung cancer is the most common cause of 

cancer morbidity in the UK. According to 

the Office for National Statistics, in 2016, the 

cancer type accounted for 21% of all 

cancer deaths.
17

  

 

Nevertheless, over the past decade, British 

lung cancer mortality has decreased by 

around 9%.
18

 

 

Cancer Research UK states that 72% of lung 

cancer cases are caused by smoking 

cigarettes, citing ionising radiation (5%), 

workplace exposures (13%) and air 

pollution (8%) as other causes. 

 

By contrast, in research published last 

month, a group of respiratory medicine 

and Public Health England (PHE) experts  

found that, of all the ‘overlapping and 

ubiquitous’ risk factors, smoking contributes  

towards a higher percentage (86%) of lung 

cancer cases. 

 

More significantly, the published article, in 

the Journal of the Royal Society of 

Medicine,
19

 identified that 6,000 ‘never-

smokers’ (people who smoked less than 100 

cigarettes in their lifetime) are diagnosed 

with lung cancer every year. These 

individuals may be exposed to second-

https://www.epa.gov/sites/production/files/2019-04/documents/glyphosate-pid-signed.pdf
https://www.bc-legal.co.uk/bcdn/643-243-us-judge-awards-compensation-for-non-hodgkin-s-lymphoma-caused-by-glyphosate-exposure.html
https://www.bc-legal.co.uk/bcdn/843-269-bayer-ordered-to-pay-81-million-in-2nd-herbicide-cancer-trial-loss
https://www.atsdr.cdc.gov/toxprofiles/tp214.pdf
https://www.bc-legal.co.uk/bcdn/864-271-approval-rating-of-monsanto-acquiring-executive-board-to-slump-at-bayer-s-annual-agm
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hand smoke (15%), occupational 

carcinogens (20.5% in men and 4.3% in 

women), outdoor pollution (8%), X-ray 

radiation (0.8%) and/or radon (0.5%). 

Specific reference was also made to solid 

fuel exposure during indoor cooking. 

 

Ultimately, non-smoking lung cancer has 

been held out as the 8
th

 most common 

cause of cancer-related death, affecting 

women twice (20%) as much as men (10%), 

and the study authors believe that the 

condition should be given greater 

recognition.
20

 

 

To put this ranking into context, here is a list 

of annual mortality statistics for other 

cancer types: 

 Cervical cancer – 900 deaths; 

 Lymphoma – 5,200 deaths; 

 Leukaemia – 4,500 deaths; and   

 Ovarian cancer – 4,200 deaths. 

 

While smoking remains the ‘largest 

modifiable risk factor’ for lung cancer, 

smoking rates are declining and co-author 

and Clinical Director of the Centre for 

Cancer Outcomes at the University College 

London Hospitals Cancer Collaborative, 

Professor Mick Peake, predicts that there 

‘could come a point in the future when lung 

cancer in non-smokers … overtake 

smoking-related lung cancers’. 

 

However, PHE receives almost 9 times less 

funding for every lung cancer death (£400), 

compared to every breast cancer death 

(£3,500). Less funding has meant that the 

survival rate has improved by just 2% since 

the 1970’s. In the same time period, breast 

cancer survival has improved by 38.5%. 

Employers’ liability (EL) and public liability 

(PL) lung cancer claims are therefore more 

likely to be fatal claims if funding does not 

increase.  

 

Irrespective of ‘advances in 

understanding’, lead author, PHE Director 

for Health Protection & Medical Director, 

Professor Paul Cosford, attributes stalling 

survival progress to the traditional 

stigmatisation of lung cancer as a ‘smokers’ 

disease’: 

 

‘For too long having lung cancer has only been thought of as a smoking related disease. 

This remains an important association but, as this work shows, the scale of the challenge 

means there is a need to raise awareness with clinicians and policy makers of the other risk 

factors including indoor and outdoor air pollution’. 

 

Enhanced awareness must also filter down to the public, who may be under the impression 

that they cannot develop lung cancer because they have ‘never smoked’, thereby 

delaying diagnosis and decreasing the probability of receiving curative treatment. 

 

Given that incidence of lung cancer in non-smokers appears to be on the rise, with surgical 

procedures among non-smokers having more than doubled (from 13% to 28%) between 

2008 and 2014, it may be necessary to change the national perception of lung cancer 

sooner rather than later. 

 

In editions 263 (here) and 250 (here) of BC Disease News we provided information on the 

Diesel Exhaust Mitigation Study (DEMiSt), an air pollution project led by Kings College  

London and funded by the Institute of Occupational Safety and Health (IOSH).  

 

DEMiSt results may be more of more crucial relevance than initially hypothesised, as PHE 

experts have opined that ‘at least 450 people who have never smoked die of lung cancer 

per year as a result of outdoor air pollution’. 

 

Incidentally, earlier this week, London adopted new measures to reduce vehicle exhaust 

fumes as a prominent cause of air pollution in the capital.
21

 Ultra Low Emissions Zones (ULEZ) 

became effective from 1 May 2019 and operate within the same areas as the current 

Congestion Charging Zone (CCZ). 

 

 

(Source: Flickr) 

 

Mobile Phones Do Not Cause Cancer, Say British 

Scientists 

 

In edition 254 of BC Disease News (here), we reported that a National Institute of Health (NIH) 

study in rats had found that radio frequency electromagnetic radiation (RFR), emitted by in-

https://www.bc-legal.co.uk/bcdn/802-263-traffic-related-air-pollution-increases-breast-cancer-risk-a-worker-compensation-case-study
https://www.bc-legal.co.uk/bcdn/703-250-demist-study-suggests-ways-to-reduce-diesel-fume-exposure
https://www.bc-legal.co.uk/bcdn/736-254-study-in-rats-finds-that-mobile-phones-cause-cancer.html
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built mobile phone antennae, was linked with a ‘real’ risk of cancer. However, there was no 

evidence to suggest that the pattern observed would be imitated in humans. 

 

 

(Source: Pexels) 

 

In fact, we reported months before, in edition 230 (here), that researchers had investigated 

the association between brain cancer and mobile phone use and concluded that brain 

tumour incidence had remained constant or decreased over time – not increased. The only 

exception was an aggressive tumour type, called glioblastoma multiforme (developing in 

the front temporal lobe). 

 

More recently, on an episode of the BBC Health series: Truth or Scare, University College 

London Biophysicist, Dr. Yolanda Ohene, all but confirmed that non-ionising, ‘low power’ 

RFR does not damage brain cells.
22

  

 

What is more, Professor Malcolm Sperrin, Director of Medical Physics at Oxford University 

Hospitals, criticised animal studies similar to that which we reported in edition 254: 

 

‘It is very difficult to reliably interpret [animal studies] to what you'd find in an average 

human. There’s no evidence to suggest you should worry’ . 

 

The BBC team then travelled to TÜV Rhineland Headquarters, which tests the RFR emissions 

of mobile phone products before they are permitted to be sold in the UK. 

 

Using a ‘special mixture of oils’ to simulate the effects of exposure on the human brain, 

testing showed that RFR levels were well within internationally agreed limits, specified by the 

International Commission on Non-Ionizing Radiation Protection (ICNIRP) Guidelines.   

 

Cancer Research UK data explains that mobile phone ownership rose by 500%, between 

1990 and 2016. If mobile phone RFR’s were found to be carcinogenic, taking into account 

a long latency period, the potential for litigation could be substantial. 

 

In the US, the National Institute of Environmental Health Sciences (NIOSH), the Centers for 

Disease Control and Prevention (CDC) and the Federal Communications Commission (FDC) 

have all concluded that there is no 

scientific evidence connecting mobile 

phone use with cancer.  

 

Moreover, in 2011, the International 

Agency for Research on Cancer (IARC) 

deemed that there was insufficient data to 

classify mobile phones in a higher group 

than Group 2B (‘possibly carcinogenic to 

humans’). 

 

What About 5G? 

 

In edition 254, we forewarned readers that 

5
th

 generation (5G) mobile network was 

likely to be released nationwide in 2019 

and, critically, would not completely 

replace the older generations of 

technology.  

 

The difference between 5G and older 

generations is that 5G RFR will use higher 

frequencies with less penetrative 

capacity.
23

 5G will therefore be less 

effective over shorter distances, meaning 

that radio waves will have to be intercepted 

and re-beamed within closer spatial 

quarters (500m between each antenna). As 

such, there is potential for more radiation 

exposure than ever before.
24

  

 

To monitor the risks of 5G, Switzerland will 

soon unveil a monitoring system to gauge 

the dangers of the newest industry standard 

of cellular network.
25

  

 

Reproductive Effects Too? 

 

Elsewhere, a recent Japanese study has 

identified that prolonged exposure to 

electromagnetic waves, emitted from Wi-Fi 

devices, such as mobile phones and 

wireless routers, may have a ‘significant 

effect on human reproduction’.
26

 

 

Sperm samples of men, with an average 

age of 38.4 years, were exposed to RFR for 

30 minutes, 1 hour, 2 hours and 24 hours.  

 

Embryology and Spermatology experts saw 

that, as exposure length increased, sperm 

motility (movement potential) decreased 

and sperm death escalated. 

 

 

https://www.bc-legal.co.uk/bcdn/543-230-erroneous-link-between-brain-cancer-and-mobile-phones.html
https://www.bbc.co.uk/iplayer/episode/m0004j39/health-truth-or-scare-series-3-episode-2
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
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Psychiatrist Promotes 

‘Precautionary’ 

Approach to Football-

Induced 

Neurodegeneration, as 

Heading Ban is 

Proposed 

 

Over the past couple of weeks, 3 ex-

professional British footballers, Billy McNeill, 

Tommy Smith and Stevie Chalmers, all of 

whom had lived with dementia, passed 

away.  

 

In edition 270 of BC Disease News (here), 

when we last provided an update on work-

related chronic traumatic encephalopathy 

(CTE), we reported on tabloid articles that 

referred to CTE in the context of footballers 

with Alzheimer’s disease – a tactic which 

leading medical expert neuropathologist, 

Dr. Willie Stewart, had previously warned 

against because the clinical syndrome is 

still ‘not fully defined’ and the 

neuropathological diagnostic criteria is ‘no 

more than preliminary’.
27

  

 

To be clear, the only recognised cases of 

CTE to-date have been made post-mortem, 

e.g. Jeff Astle and Rod Taylor (reported 

here), meaning that any claims made by 

living, or lately deceased victims are mere 

presumptions. 

 

Regardless, in a media publication earlier 

this week, Amanda Kopel, widow-turned 

campaigner of the deceased Manchester 

United defender, Frank Kopel, called for the 

Scottish Football Association to act on the 

deaths of her compatriots, Mr. McNeill and 

Mr. Chalmers, by helping to fund studies on 

degenerative brain disease and football-

related head trauma.  

 

‘I think the SFA should definitely consider 

monitoring current players’.
28

 

 

What is more, The Telegraph has published 

the views of Dr. Donald Williams, who has 

urged football authorities to be more 

proactive and begin instigating ‘precautionary’ measures to protect players, particularly 

under-11’s.
29

  

 

The consultant psychiatrist, who first investigated the link between dementia and heading 

footballs 40 years ago, fears that the authorities are becoming trapped ‘in a cycle of 

research’, where no action will be taken until there is ‘absolute proof’ either way: 

 

‘... when there is scientific uncertainty about a controversial matter, the way forward must 

be decided by erring on the side of caution ... Dementia in footballers is an industrial 

d i sease. It is time to start the process of prevention ... Heading the ball in children under 11 

should be banned, as it is in the United States, and curtailing this component of the game 

among adults must start. Players at risk should also be screened regularly to detect the 

emergence of brain damage. They could perform cognitive tests and look for possible 

alterations to the structure of the brain and have a more informed discussion about the pros 

and cons of early retirement. I would also like to see a campaign of awareness ...’  

 

Between 1980 and 2003, Dr. Williams observed 13 retired professionals (and 1 ‘committed 

amateur’) with dementia until death. Of the 14 study participants, 6 donated their brains 

for post-mortem brain examination at University College London’s Institute of Neurology.  

 

In a co-authored paper, published in the Acta Neuropathologica journal in 2017, it was 

concluded that two-thirds (4) of the brains exhibited CTE pathology (according to the ‘latest 

consensus diagnostic criteria’), which was ‘probably related to their past prolonged 

exposure to repetitive head impacts from head-to-player collisions and heading the ball 

thousands of time throughout their careers’.
30

 

 

In 2018, the Football Association (FA) and the Professional Footballers’ Association (PFA) 

commissioned the 2-year Football's InfluencE on Lifelong health and Dementia risk (FIELD) 

study, led by Dr. Stewart at Glasgow University, where he is an Honorary Clinical Associate 

Professor. The research is analysing the prevalence of CTE in former players. 

 

 

(Source: Wikimedia Commons) 

 

Speaking to BBC Scotland, he has revealed that FIELD is ‘slightly ahead’ of schedule and 

results will hopefully be published ‘sometime in the summer’.  

  

In January of this year (here), we reported on interim FIELD results, which showed that 75% 

of former football and rugby player brains exhibited CTE pathology, compared to just 12% 

of the general population.  

https://www.bc-legal.co.uk/bcdn/859-270-heading-footballs-is-dementia-the-only-potential-occupational-health-risk
https://www.bc-legal.co.uk/bcdn/644-243-second-degenerative-brain-disease-diagnosis-in-post-mortem-of-ex-professional-footballer
https://www.bc-legal.co.uk/bcdn/776-259-three-quarters-of-football-and-rugby-player-brains-exhibit-dementia-pathology
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Welcome 

 

Welcome to the 273
rd

 edition of BC Disease News.  

 

 

In this, our 273
rd

 edition, we review the recent High Court judgment of Inglis v 

Ministry of Defence [2019] EWHC 1153 (QB), which provided interesting discussion 

on circumstances where a Smith v Manchester award is more appropriate than 

the conventional future loss of future earnings calculation, vis-à-vis Ogden. 

 

Elsewhere, we observe the latest mesothelioma mortality statistics, published by 

the ONS in March 2019, focusing specifically on the education sector. 

 

Finally, our feature article, guest written by ‘Leading Barrister’, Michael Ditchfield, 

considers whether there is a causal link between typing and carpal tunnel 

syndrome to substantiate industrial disease claims. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Quantum in NIHL Claims – HAVwear Watch and Vibration Magnitude – J&J Talc-

Cancer Claim Consolidation – Teachers and Mesothelioma Mortality – Skin 

Cancer Mortality and ‘Sun Safety Strategies’ – International CTE in Football Study 

– Typing and CTS. 
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£550,000 Quantum 

Ruling in Military 

Deafness Case: Inglis v 

Ministry of Defence 

[2019] EWHC 1153 (QB)  

 

In edition 265 of BC Disease News (here), we 

reported that 39-year-old, ex-Royal 

Marines Platoon Weapons Instructor, Alistair 

Inglis, had reached an agreement with the 

Ministry of Defence (MoD), in respect of 

liability in a military deafness claim (noise-

induced hearing loss and tinnitus).  

 

The claimant had been ‘exposed to noise 

from thousands of rounds of ammunition, 

thunder flash stun grenades, helicopters 

and other aircraft and explosive devices’. 

 

At the time, we publicised that issues had 

been resolved ‘80:20 in the claimant's 

favour’, which meant that the court would 

no longer rule on the issue of when military 

personnel are owed a duty of care, i.e. 

whether ‘combat activity’ should be 

immune from legal action. 

 

However, it was still necessary for Mr. Peter 

Marquand, sitting as a Deputy High Court 

Judge, to determine a suitable award of 

damages. When we first reported on the 

facts of the Inglis case, in a January edition 

of BCDN (here), it was disclosed that the 

claimant was seeking damages of 

£1,275,899, in his schedule of loss. 

 

In view of the fact that the top Judicial 

College (JC) Guidelines (14
th

 edition) 

bracket, labelled ‘Severe tinnitus and 

hearing loss’, provides for general 

damages up to £39,940 (with the 10% 

uplift), the claim was predominantly made 

up of special damages.  

 

The claimant was relatively young and 

asserted that ‘problems he had 

experienced with his hearing’ had forced 

him out of a ‘lucrative line of work’, 

including the right to receive a full pension 

(after 22 years of service): 

 

‘[It was] highly unlikely that [Mr. Inglis] would 

have abandoned his successful military 

career and those mid-term financial 

rewards had it not been for his noise-

induced hearing problems’. 

 

By contrast, the defendant employer 

submitted that that, having voluntarily 

discharged himself, the claimant was 

still ‘fit for all duties’, with ‘no prospect of 

being medically discharged’. Thus, there 

could be no award for future loss of 

earnings.  

 

In any event, according to the defendant’s 

witness, it was ‘likely that [Mr. Inglis] would 

have been offered employment in a 

specialisation with reduced noise 

exposure’, had he maintained his role. His 

subsequent role, in maritime security, was 

not only ‘an occupation that involves 

exposure to gunfire’, but also paid him 

‘considerably more’. His post-civilian salary 

(his current Health and Safety Office role) 

was calculated to be ‘broadly similar’ to 

his earnings ‘had he not suffered noise-

induced hearing loss’. 

 

Much of the High Court judgment, handed 

down this week, was purely factual – we will 

therefore only consider the parts of the 

judgment which concerned contentious 

legal arguments. 

 

Why Did the Claimant Leave the Royal 

Marines? 

 

On the balance of probabilities and 

resolving the issues discussed above, Mr. 

Marquand accepted the claimant’s 

assertion that he left the Royal Marines as a 

result of his hearing loss. For completeness, 

see paragraphs 89 and 90 of the High 

Court judgment on the claimant’s 

motivations for ‘voluntarily’ discharging 

himself: 

 

‘As a Royal Marine he was earning £26,000 

per annum net but in maritime security he 

earned in the region of £40,000 a year net 

at a time with his wife was not working. 

Whilst the popularity of moving from the 

Royal Marines to maritime security at the 

time may raise a suspicion that an 

individual's motives were financial, on the 

basis of the Claimant's evidence, which I 

have already said I accept, it was not the 

primary motivation or reason in the case of 

this Claimant ... the Claimant was 

concerned that his hearing would 

deteriorate, given what had been told and 

experienced. The Claimant would have 

had to weigh up the loss of clear career 

progression within the Royal Marines, the 

loss of his potential pension, which I accept 

he was aware of in general terms and the 

potential of continued hearing damage by 

continued noise exposure and the 

possibility of a medical discharge. Whilst I 

accept ... that there was career progression 

within maritime security, I do not accept this 

is in any way comparable to the career 

progression within the Royal Marines. There 

is no evidence that the Claimant was in an 

immediately precarious financial position 

and therefore needed to leave the Royal 

Marines in order to obtain an immediately 

increased income. The fact that the 

Claimant chose to go to a more precarious 

employment supports the conclusion that 

his primary motivation was to avoid 

continued damage to his hearing. 

 

I accept the evidence that there was a 

possibility of the Claimant being 

redeployed within the Royal Marines in a 

job that would have had less exposure to 

damaging noise. However, the Royal 

Marines were fully staffed at that time and it 

is unlikely that such a job would have been 

available for the Claimant, although on the 

evidence it was a possibility. However, what 

is relevant is the Claimant's perception of his 

own position. It is of particular relevance 

that despite being told to reduce his 

exposure to noise by medical officers or by 

that information being sent to his medical 

officers, there is no evidence that steps 

were taken to discuss this with the Claimant 

or to reduce his exposure to noise ... The 

Claimant was aware of others who had 

suffered injury, albeit of a different nature 

and degree, who had not been 

redeployed. I accept that the Claimant 

had real fears that he was at risk of a 

medical discharge’. 

 

 

 

https://www.bc-legal.co.uk/bcdn/816-265-royal-marine-reaches-agreement-with-mod-over-1-3-million-deafness-claim
https://www.bc-legal.co.uk/bcdn/793-262-1-3-million-military-deafness-claim-listed-for-high-court-trial-in-march
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Was the Claimant ‘Disabled’, within the Meaning of the Ogden Tables? 

 

When assessing lump sum future loss awards, it is necessary to establish the multiplicand 

(the annual shortfall in earnings) and the multiplier (a reflection of the Claimant's future years 

in employment). 

 

The multiplier is affected, at least in-part, by the question of whether the claimant is disabled 

or not. There was a discrepancy over whether the claimant met the criteria, found in the 

Ogden Tables and in s.6 of the Equality Act 2010. 

 

 

 

 

 

Ultimately, the Judge favoured claimant counsel’s contention that the claimant was 

‘disabled’, reasoning, at paragraphs 161 to 163: 

 

‘There is no dispute that the Claimant meets the first limb of the test for disability as his 

hearing loss is permanent ... Even with his hearing aids he has difficulty in his work 

environment hearing conversations in meetings, speaking on the telephone and in 

meetings outside including when working on-site. Without his hearing aids those effects 

would be worse, although not by much as there is not a significant improvement according 

to the evidence, which I have already accepted. Those are adverse effects which impact 

on his ability to carry out his normal day-to-day activities, especially in his work place. Some 

impacts may be trivial on their own, such as not hearing the oven timer or a person 

speaking from another room at home, however, taking all of the effects together, as per 

the Equality Act Guidance, I am satisfied the impact of the Claimant's disability is more than 

trivial and substantially limits his ability to carry out normal day-to-day activities. 

  

The issue in the third limb of the test is not the amount of work that the Claimant can 

undertake but the "kind of work". On the basis of the agreed expert evidence there is a 

limitation on the Claimant in the kind of work that he can undertake by virtue of needing to 

minimise background noise. 

 

Accordingly, my conclusion is that the Claimant's hearing loss and the effect of that on him 

means that he meets the definition of disability within the Ogden Tables’ . 

 

Seeing that the Claimant was ‘Disabled’, 

was a Smith v Manchester
1

 Award 

Preferential to Ogden? 

 

As an alternative to the conventional 

multiplier and multiplicand approach, 

another method is to award a lump sum for 

a handicap in the labour market, otherwise 

known as a Smith v Manchester award. 

 

On this issue, defendant counsel requested 

that Mr. Marquand follow the approach 

taken in Bi llett v Ministry of Defence [2005] 

EWCA Civ 773, in which the non-freezing 

cold injury (NFCI) claimant was ‘only just’ 

disabled. In that instance, Jackson LJ 

criticised ‘reduction factor’ calculations 

(accounting for disability as a 

contingency), using Tables A – D, as being: 

 

‘... no more scientific than the broad-brush 

judgement which the court makes when 

carrying out a Smi th v Manchester 

assessment’. 

 

In Inglis , however, the High Court Judge 

concluded that this was not an appropriate 

(‘minimal impact’ disability) case for a Smith 

v Manchester award: 

 

‘The uncertainties are not so many as to 

preclude the multiplier/multiplicand 

method. The Claimant's injury has a more 

than minimal impact on his work and the 

evidence is available to determine an 

adjustment to the RF without making a 

broad judgment. Future loss of earnings 

can be calculated on the conventional 

multiplier/multiplicand method’. 

 

A figure of £257,518 for future loss of 

earnings was awarded, based on a 

‘reduction factor’ of 0.7. 

 

What about Pain, Suffering and Loss of 

Amenity? 

 

In regards to general damages, again, Mr. 

Marquand preferred the submissions of 

claimant counsel, who argued that the 

appropriate figure should ‘straddle’ 

categories 5 (B)(d)(i) and d(ii) of the JC 

Guidelines (‘Partial Hearing Loss or/and 

Tinnitus’).  
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The claimant’s average estimated NIHL, across 1, 2, and 4 kHz, was 16 dB and 17.7 dB, in the right and left ear, respectively. Further, his 

need for hearing aids had been advanced by around 30 years. 

 

As such, the High Court Judge made an award of £25,000, offering the following justification: 

 

‘The Claimant's hearing is affected in social situations, but this is improved by wearing hearing aids. The impact of his hea ring loss is more 

significant in his working life and is not improved significantly by hearing aids. The impact of noise damage on his hearing was first identified 

in 2006 when the Claimant was in his mid-20s and he now has the hearing of a 70-year-old. His tinnitus affects his ability to sleep and is 

intrusive although improved by the hearing aids and may be described as moderate’.  

 

The End Result 

 

Quantum was agreed in full, per the table below (subject to an interest calculation and a further 20% reduction).  

 

 

 

12 King’s Bench Walk Chambers revealed that the final total award was £545,766.
2

 

 

The defendant applied for permission to appeal on both factual and legal grounds, but the application was unsuccessful.  

Full text judgment can be accessed here. 

 

Quality of Audiologists 

 

As an aside, it is worthwhile to note that during court discussion on the extent of the claimant’s hearing loss, Professor Moore (for the 

claimant) was preferred to Mr. Byrom (for the defendant), in respect of audiological evidence adduced. T his ultimately led to the finding 

that the claimant would benefit from hearing aids. Mr. Marquand referred to Mr. Byrom as being ‘defensive and on occasion flippant’. 

Whereas, the Judge praised Professor Moore’s expertise on ‘the intelligibility of speech and the design and efficacy of hearing aids’, which 

were central issues arising in Inglis. 

 

The incongruity of expert opinion between efficacy of hearing aids and intelligibility of speech in background noise (speech intelligibility) 

will undoubtedly re-appear in a subsequent NIHL judgment. 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1153.pdf
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Advertising Standards Agency Comments on Lawful Proficiency of Hand Arm 

Vibration Monitoring Watch 

 

In edition 266 of BC Disease News (here), we reported on the possible benefits of Reactec Ltd.’s HAVwear wrist-worn device, supposedly 

capable of tracking and reporting hand-arm vibration (HAV) in real-time. It had been publicised that the product, first released in 2016,
3 

could ‘reduce the guesswork when managing vibration exposure’ .  

 

Given that the Building Safety Group (BSG) observed a 33% increase in construction-related HAV breaches in 2018, it appeared that 

HAVwear could be of genuine use to defendant employers (and their insurers) when defending alleged breaches of the Control of  Vibration 

at Work Regulations 2005 – especially Regulation 5 (duty to conduct risk assessments). 

 

 

 

However, on 14 May 2018, the Industrial Noise & Vibration Centre (INVC), an engineering consultancy, called out Reactec for falsely 

promoting HAVwear’s vibration risk management competency. On its webpage, INVC stated: 

 

‘Once more there are claims that wrist/glove mounted vibration transducers can be used to assess HAV risk in operators as per the British 

Standard (BS 5349). No they can’t’. 

 

By consequence, it was argued that, because HAVwear does not measure vibration magnitude (m/s
2

), so-called ‘real-use’ HAVwear data 

cannot be equated with the formula for calculating HAV exposure action values (EAV) / exposure limit values (ELV) (Regulation 4), located 

in Schedule 1 Part 1 of the Regulations. 

 

 

https://www.bc-legal.co.uk/bcdn/826-266-new-ppe-hand-arm-vibration-monitoring-watch
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The INVC webpage further indicated that HAVwear was not capable of evaluating HAV risk because the Health and Safety Executive (HSE) 

had stated, in May 2017 guidance, relating to the 2005 Regulations: 8 Questions about Vibration Exposure Monitoring, that: 

 

‘There is currently no wrist or glove mounted device which measures vibration suitable for use in a vibration risk assessment ’. 

 

Instead, HSE guidance states that, if HAV measurements are to be compliant w ith the British Standard they must be taken with a transducer 

that is in direct contact with the vibrating surface, and/or with a HAV measurement system, on the vibrating surface at the p oint where the 

vibration enters the hand(s). 

 

 

 

As a result of INVC’s critical assessment of HAVwear, Reactec reported INVC’s advertising to the Advertising Standards Agency, on the basis 

that the following claims were ‘misleading’ and could not be substantiated: 

1. ‘… as wrist (or glove) mounted transducers do not measure according to ISO/BS 5349, the data they produce is not related to the 

EAV or the ELV dose values and cannot be used for comparison with them in a risk assessment’. 

2. ‘Now imagine you are the barrister for a HAV injury claimant … just how easy would you find it to drive a coach and horses through 

a risk management defence based on wrist-mounted vibration data capture? Potentially a very costly mistake …’ 

 

Is the HAVwear watch incapable of measuring EAV / ELV, thereby rendering a hypothetical breach defence, based on HAVwear data, 

ineffective? 

 

On 3 April 2019, the Advertising Standards Authority (ASA) Council published its decision, which can be accessed in full, here. 

 

http://www.hse.gov.uk/vibration/hav/advicetoemployers/vibration-exposure-monitoring-qa.pdf
https://www.asa.org.uk/rulings/industrial-noise---vibration-centre-ltd-a18-452950.html
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In summary, ASA rejected Reactec’s complaints, the effect of which is that INVC’s advertising was not ‘misleading’, nor was it 

‘unsubstantiated’. INVC had not breached rules 3.1 and 3.7 of the UK Code of Non-broadcast Advertising, Sales Promotion and Direct 

Marketing (CAP Code), respectively. 

 

 

 

 

Regarding INVC’s 1
st

 claim, it was fundamental to ASA’s finding that HSE had contacted the Agency to confirm ‘that the Regulations and 

Standard made it clear that vibration was characterised by the acceleration of the surface of the tool in contact with the hand. They said 

that measurements taken elsewhere, including the wrist, would not provide the data required by the Standard or the Regulation s’. 

 

It was construed that potential buyers would read INVC’s claim and understand that HAVwear was unsuitable for  undertaking risk 

assessments of hand–arm vibration – this was ‘unlikely to mislead’. 

 

Moving on to the 2
nd

 claim, the Council made an identical finding. Since HAVwear does not measure vibration where the surface of the 

tool makes contact with the hand, it was not ‘misleading’ for trading employers to interpret that HAVwear use could, ‘objectively’-speaking, 

make defending a HAVS claim ‘problematic’, thereby putting them ‘at risk of financial loss’. 

 

Contending with ASA’s ruling, Reactec CEO, Jacqui McLaugh lin, explained how the company and its HAVwear product may be affected:  

 

‘This is a complex but fundamentally important area of employee health and safety and it is frustrating that those with a commercial interest 

who wish to discredit wrist worn devices ignore the fact that Reactec’s HAVwear offers a mode (referred to as TEP) which fully complies with 

regulations and HSE guidance, and is available in addition to the real use assessment, developed for individual's protection.  

 

The ASA’s judgement was in no way a comment on the HAVwear’s credibility but a judgement on our objection to the INVC published 

opinions on the use of HAVwear to perform a risk assessment in compliance with the ISO5349 standard. Risk assessments fully i n compliance 

with ISO5349 are intermittent activities which yield a view of what risk someone may face when they subsequently carry out the activity. 

HAVwear is not promoted for this purpose. It is promoted to provide everyday assessment of HAV exposure risk, for which there is no current 

standard. The HSE advise within L140 that the vibration magnitude needed for a HAV exposure assessment, need not be measured,  but 

must be representative of the real-time activity undertaken. There is an increasing body of International and independent evidence 

validating that HAVwear’s real-use approach to assessing HAV exposure, while novel, is a true reflection of health risk. 

 

We all know the impact that Vibration White Finger has on the lives of the 300,000 people in the UK alone who live with this debilitating and 

permanent condition. With a further 2 million* people at risk of HAVS, the Reactec team intends to focus our efforts on helping industry to 

assess and mitigate the risk that these people face’.
4

 

 

J&J Fails to Exercise Creditor Loophole – Talc-Cancer Claims Remain in State 

Courts 

 

Yesterday, US District Judge Maryellen Noreika refused to allow Johnson & Johnson (J&J) to consolidate 2,400 state court prod uct liability 

claims before a single judge in a Delaware federal court.
5

 

https://www.asa.org.uk/codes-and-rulings/advertising-codes/non-broadcast-code.html
https://www.asa.org.uk/codes-and-rulings/advertising-codes/non-broadcast-code.html
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In edition 271 of BC Disease News (here), we reported that the manufacturer of Johnson’s Baby Powder and Shower to Shower products 

was seeking ‘prompt, fair and complete resolution’ of multi-million dollar talc-cancer ligation, by virtue of its ‘significant financial ties’ with 

Imerys Talc America – a co-defendant talc supplier that filed for Chapter 11 protection in bankruptcy, in February 2019. 

 

However, the Delaware District Court Judge found, in her 11-page ruling, that J&J could not ‘establish an emergency’ through its ties with 

Imerys. In addition, J&J had not, like Imerys, filed for bankruptcy protection, nor had it ‘established financial distress’ in relation to ongoing 

legal action.  

 

Accordingly, J&J’s position did not warrant the immediate transfer of 2,400 state court lawsuits. 

 

The upshot of this decision is that J&J will foreseeably have to adopt a separate defence strategy for each claim, to tackle what it describes 

as a ‘nationwide scheme of disparate discovery processes ... [that] ... is duplicative, unpredictable, and wasteful’, because ‘the claims 

raise common questions of fact, law, and science’. 

 

Another consequence of the Wilmington, Delaware decision is that J&J is more likely to be found liable in upcoming trials, as  its defence 

record at state court level has had mixed success.  

 

It is conceivable that yet more share price fluctuation and multi -million dollar compensation payouts are on the horizon for J&J. 

 

More than 300 Teachers Have Died of Mesothelioma Since the Turn of the 

Century 

 

At the end of March, the Office for National Statistics (ONS) published statistics on mortality in teaching and educational professionals, 

where the underlying cause was mesothelioma.
6

  

 

 

https://www.bc-legal.co.uk/bcdn/863-271-j-j-hoping-for-expeditious-resolution-of-talc-cancer-claims-by-exercising-creditor-loophole
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Over the 10-year period, between 2007 and 2016, 211 teachers died of mesothelioma, 128 (61%) of whom were 65 -years-old and above. 

Over the whole period measured (since 2001), 305 teachers were victims of the fatal disease, 179 (59%) of whom fell into the post-retirement 

age category. The graph below demonstrates how mesothelioma mortality has consistently affected the profession throughout the review 

period. 
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Dr Mary Bousted, Joint General Secretary of 

the National Education Union (NEU), has 

described these figures as ‘shocking’: 

 

‘Education staff are at risk but of even 

greater concern are children, who are 

more vulnerable to developing 

mesothelioma if exposed at a young age. 

The only certain way to prevent future 

deaths is to rid our educational buildings of 

this deadly material’.
7

  

 

Tabloid media broadcasting of 

occupational asbestos exposure has 

gained traction with Britain’s largest and 

most influential teachers’ unions – an 

example being The Daily Mirror Asbestos 

Time Bomb Campaign, which is requesting 

a national audit of all 23,000 schools in 

England. The campaign motion, which is 

supported by 102 ministerial signatures, 

was first tabled in Parliamentary debate on 

10 March 2009, and called for: 

 

‘... the reintroduction of compensation for 

the victims of pleural plaques, the 

establishment of a centre for asbestos-

related diseases to find better treatments , 

the introduction of an employers' liability 

insurance bureau for victims who cannot 

trace their employer or their insurer, the 

publication of a register of all asbestos 

surveys carried out on public buildings and 

more resources for the Health and Safety 

Executive in order to meet its target for 

inspecting asbestos removal work’.
8

 

 

On 18 April, the Government reassured the 

opposition that it is taking action to ensure 

that asbestos does not pose a danger in 

schools. When asked by Labour MP, 

Stephanie Peacock, ‘what recent estimate 

... [the Department of Education had] ... 

made of the cost to the public purse of 

removing asbestos from school buildings’, 

the Secretary of State for Education, the Rt 

Hon Nick Gibb MP, gave the following 

written response: 

 

‘The Department has not determined the 

cost to the public purse of removing 

asbestos from the entire school estate, as 

the decision to remove asbestos is made on 

a case by case basis.  

Expert advice from the Health and Safety 

Executive is that if asbestos is unlikely to be 

damaged or disturbed, then it is best 

managed in situ. The Department is clear 

that if asbestos does pose a safety risk and 

cannot be effectively managed in situ, 

then it should be removed from schools.  

 

Since 2015, the Department has allocated 

over £7.4 billion to those responsible for 

school buildings to maintain and improve 

the school estate, including removing 

asbestos when it is the safest course of 

action. In addition to this, asbestos is a 

factor in choosing which buildings to re-

build through the Priority School Building 

Programme’.
9

 

 

Of course, building materials are not the 

only recognised asbestos-related risk in 

schools in recent times. In edition 246 of BC 

Disease News (here), we reported that the 

Health and Safety Executive (HSE) had 

taken action against 2 UK companies that 

were supplying schools with asbestos-

containing gauze mats, commonly used as 

a platform for heating substances above 

Bunsen burners in science classes. 

 

90% of Work-Related 

Skin Cancer Deaths Can 

Be Prevented, Says No 

Time To Lose Campaign 

 

In last week’s edition of BC Disease News 

(here), we reported that sponsors of this 

year’s Multi-Stakeholder Summit on 

Occupational Skin Cancer, in co-operation 

with patient advocacy groups, workers 

unions, occupational safety and health 

professionals, social security 

representatives, dermatologists and 

oncologists, had issued a Global Call to 

Action to have non-melanoma skin cancer 

(NMSC) officially recognised as an 

‘occupational disease’, EU-wide, within the 

next legislative period. 

 

At the French Summit, the Institution of 

Occupational Safety and Health No Time To 

Lose campaign gave a presentation on 

solar radiation. It was highlighted that 

between 2 and 3 million cases of NMSC are 

registered every year, while the annual 

healthcare costs attributed to work-related 

ultraviolet radiation (UVR) across Europe are 

deemed to be as high as €853 million. 

 

This week (6-12 May) is Sun Awareness Week 

and NTTL has urged employers to 

implement so-called ‘sun safety strategies’ 

to protect UVR-exposed workers, such as: 

 Providing regular updates on the 

UV index from weather forecasts; 

 Minimising sun exposure in the 

middle of the day; 

 Potentially swapping jobs among 

team members at regular 

intervals; and 

 Asking employees to wear long-

sleeved, loose-fitting tops and 

trousers.
10

 

 

NTTL has pronounced that ‘90 per cent of 

all skin cancer deaths can be prevented if 

businesses – and their employees – take 

proper precautions’. The latest figures on 

clinical diagnoses indicate that each year, 

there are ‘at least 1,500 new cases of non-

melanoma skin cancer (NMSC) and 240 

new cases of malignant melanoma linked 

to solar ultraviolet radiation (UVR) exposure 

at work’. 

 

International 

Organisations Devise 

‘the Most 

Comprehensive’ Study 

on Dementia in 

Football, as October 

Inauguration Awaits 

 

Does repeated heading of footballs, i.e. 

cumulative head trauma, cause a specific 

type of degenerative brain injury called 

dementia pugilistica, also known as 

chronic traumatic encephalopathy (CTE)? If 

indeed it does, should CTE be treated as an 

‘industrial disease’? 

 

https://www.bc-legal.co.uk/bcdn/671-246-hse-investigates-school-supply-of-asbestos-containing-products
https://www.bc-legal.co.uk/bcdn/870-272-should-non-melanoma-skin-cancer-be-recognised-as-an-industrial-disease-eu-wide
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Last week (here), we reported that Dr. Willie 

Stewart’s 2-year Football's InfluencE on 

Lifelong health and Dementia risk (FIELD) 

study, commissioned by the British Football 

Association (FA) and the Professional 

Footballers’ Association (PFA), is ‘slightly 

ahead’ of schedule, with full results 

hopefully due to be published ‘sometime in 

the summer’.  

 

Interim results of the Glasgow University-

based research were released in January 

2019 and disseminated in BC Disease News 

(here). They showed that 75% of former 

football and rugby player brains exhibited 

CTE pathology, compared to just 12% of 

the general population. 

 

In a new development, this week, it was 

announced that the Drake Foundation, the 

not-for-profit organisation, has joined forces 

with FIFPro, the worldwide representative 

organisation for over 60,000 male and 

female professional footballers, to 

undertake ‘the most comprehensive’ global 

study on mental, musculoskeletal 

(cartilage), neurocognitive and 

cardiovascular health in professional 

football.
11

 Other co-funding bodies include 

Amsterdam University Medical Centres and 

Mehiläinen NEO Hospital, in Finland.
 12

 

 

The ‘groundbreaking’, 10-year project will 

follow at least 200 players, situated in 

Finland, France, the Netherlands, Norway, 

Sweden and Switzerland, from the end of 

their playing careers (between the ages of 

27 and 29) and into their first years of ex-

professional life. FIFPro’s Chief Medical 

Officer, Dr. Vincent Gouttebarge, has 

described this transition as a ‘life-changing 

period for many players’. 

 

A couple of years ago, the Drake 

Foundation funded a study, which 

concluded that two-thirds of the brains 

examined exhibited CTE pathology 

(according to the ‘latest consensus 

diagnostic criteria’), which was ‘probably 

related to their past prolonged exposure to 

repetitive head impacts from head-to-

player collisions and heading the ball 

thousands of time throughout their 

careers’.
13

 

 

As discussed last week, co-author of the supplementary journal article, Dr Donald Williams, 

has since implored the relevant authorities to ‘start the process of prevention’, after having 

declared conclusively that:  

 

‘Dementia in footballers is an industrial disease’. 

 

The Drake Football Study will be officially launched on 16 October, at the Emirates Stadium, 

at A Symposium – The Health Challenges in Professional Football , with contributions from 

various guest speakers: 

 Dr. Imtiaz Ahmad – Head of Medical Services at Queens Park Rangers Football 

Club, Co-Chairman of the FA Medical Society and ex-employee of Tottenham 

Hotspur FC, Millwall FC and the FA; 

 Professor Thor Einar Andersen  – Professor at the Oslo Sports Trauma Research 

Centre, Consultant in Sports and Rehabilitation Medicine, Chief Medical Officer of 

the Football Association of Norway, ex-professional Footballer and former Team 

Doctor of the national Norway men’s team; 

 Jonas Baer-Hoffmann – Director of Policy and Strategic Relations at FIFPro and 

Secretary General of FIFPro Europe. 

 Marco van Basten – 3-time Ballon d’Or winner and ex-Coach of Ajax and the Dutch 

national team; 

 Dr. Sean Carmody – Academy Doctor at Queens Park Rangers DC, Secretary of 

the FA Medical Society and ex-Ireland senior Rugby League player; 

 Dr. Charlotte Cowie – Head of Medicine within the Medical Department of the FA; 

 Dr. Edwin Goedhart – Sports Physician, Manager of the Sports Medicine 

Department at the Royal Netherlands Football Association (KNVB) and Physician of 

the Dutch national men's team; 

 Dr. Vincent Gouttebarge – see more information above; 

 Professor Gino Kerkhoffs  – Orthopaedic Surgeon and Professor at the Amsterdam 

University Medical Centres; 

 Dr. Gary O’Driscoll  – Club Physician of Arsenal Football Club’s men’s 1
st

 team and 

Head of Medical Services at Arsenal FC; and 

 Dr. Luis Serratosa – Sports Physician at the Hospital Universitario Quironsalud Madrid, 

having previously been 1st team Physician at Real Madrid CF from 2001 to 2013
.14

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/874-272-psychiatrist-promotes-precautionary-approach-to-football-induced-neurodegeneration-as-heading-ban-is-proposed
https://www.bc-legal.co.uk/bcdn/776-259-three-quarters-of-football-and-rugby-player-brains-exhibit-dementia-pathology
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Feature: 

A BARRISTER’S COMMENT ON THE ASSOCIATION BETWEEN TYPING AND CARPAL 

TUNNEL SYNDROME – Can Typing, as a Cause of CTS, be Excluded on the 

Basis of Epidemiology and Histological Study Alone? 

 

In this feature article, guest writer, Michael Ditchfield, of Parklane Plowden Chambers, reviews medical literature on the li nk between 

computer keyboard use and carpal tunnel syndrome (CTS). In so doing, he assesses whether an occupational disease claimant, alleging 

that typing was an injurious exposure source, is without merit. 

 

Michael was called to the Bar in 1993 and, in March of this year, was appointed as a Deputy District Judge on the North Easte rn Circuit. 

Having been nominated as a ‘Leading Individual’ at the Legal 500 UK Awards 2019 and a ‘Leading Barrister’ at the Chambers Bar Awards 

2019, he is an established advocate in industrial disease practice.  

 

Aside from an interest in cases involving low-level asbestos exposure and extensive experience in noise-induced hearing loss litigation, 

Michael is constantly developing his understanding of complex work-related upper limb disorder (WRULD) epidemiology, which affects  

legal arguments on foreseeability of harm and causative breach. This article therefore serves as an example of his current focus. 

 

BACKGROUND TO WRULD 

 

WRULD is the modern and preferred umbrella term to describe the presence of symptoms in shoulders, arms, wrists, hands and fi ngers, 

where a work-related cause is alleged. These symptoms typically manifest as pain, tingling, affected sensation and weakness at affected 

sites.  

 

The term covers conditions such as De Quervain’s tenosynovitis, lateral and medial epicondylitis and CTS. All have reasonably  well-

understood and demonstrable pathologies.  

 

WRULD conditions may be caused by work. Alternatively, prior/coincidental existence may merely be aggravated or excited by working 

practices. The distinction is sometimes difficult to determine, but must be established.  

 

Obviously and clearly, merely as symptoms arise in the context of work, it cannot be said that the underlying pathology has been caused 

by that work.  

 

WHAT IS CTS? 

 

Very simply summarised, CTS occurs when additional pressure is placed on the median nerve at the point
15

 at which it passes from the 

forearm to the hand. The increased pressure
16

 affects the blood supply in the nerve, resulting typically in tingling and numbness in the 

thumb, index, middle and ring finger.
17

 

 

SHOULD CTS BE LINKED WITH WORK, LET ALONE TYPING? 

 

The Court has no clear touchstone for deciding work-related causation in any given CTS case, unless it can be said that the basis of any 

causal relationship is supported by specific and credible studies, or otherwise.  

 

It is sufficient to recognise, as a starting position, that ‘idiopathic CTS is the most common compression neuropathy presenting in the UK’ . 
18

 

 

Studies have found a detected rate in females of at least 3.4%, with a probable minimal undetected rate of another 5.8%. It i s thought 

these figures could be safely doubled if mild/barely reported cases are taken into account.
19

 

 

There is, without doubt, a range of opinion on the risk factors predisposing or causing CTS, as well as to the relative stren gths of those 

individual factors. Many, if not all of these, are common in the general population, both working and not.  
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The prospect that uncomfortable working positions can excite a latent or mild case of CTS, set against the background of an i ncreasingly 

‘computer based, sedentary workforce’, has the potential to fuel a view that typing has a close relationship with the condition. 

 

THE INDUSTRIAL INJURIES ADVICE COUNCIL (IIAC) POSITION 

 

Does commonly cited and readily available sources of Government-published data compliment the assertion that CTS is associated with 

keyboard activities? 

 

IIAC Prescription 

 

CTS is a prescribed disease under Schedule 1, Part 1, of the Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985.
20

  

Prescribed Disease (PD) A12 most clearly describes CTS in the context of vibration, but includes, as a potential cause, those cases where 

there is:  

 

‘[repeated] palmar flexion and dorsiflexion of the wrist for at least 20 hours per week for a period ... amounting in aggregate to at least 12 

months in the 24 months prior to onset’. 

 

 

 

Could this description encompass typing? 

 

In any event, a disease will only be prescribed where both sub-sections (a) & (b) of section 76(2) of the Social Security Act 1975 are satisfied. 

Sub-section (b) provides: 

 

‘[the disease] is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can 

be established or presumed with reasonable certainty’. 

 

It is plain that typing is not identified as a cause of CTS in the same way as work with vibratory tools. Nevertheless, this inference alone would 

not prevent a Court, in an appropriate case, from finding that typing or keyboard work had in fact caused CTS. Nor does presc ription 

denote that every case encountered by the Court is causative. The Regulations provide for the payment of benefits to entitled claimants 

and not for the determination of civil liability. 

 

INSTRUCTING AN ERGONOMIST IN TYPING-INDUCED CTS CLAIM 

 

The ergonomist’s role in a CTS case is typically to provide their opinion on the foreseeability of any risk of injury,  stemming from the task(s) 

under consideration: not to perform a diagnosis and not to express their view on medical causation.  

 

In the specific instance of alleged typing-induced injury, is the Court likely to consider that the ergonomist’s report is the silver bullet, 

capable in its own right of dismantling the claimant’s claim that keyboard work has led to CTS?  

 

http://www.legislation.gov.uk/uksi/1985/967/pdfs/uksi_19850967_310818_en.pdf
https://www.legislation.gov.uk/ukpga/1975/14/pdfs/ukpga_19750014_en.pdf
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The Court may begin by asking whether there is a foreseeable risk of any injury (rather than the specific injury
21

) arising from the work at 

hand.  

 

It is inevitable that an ergonomist’s view may also influence the strengths of submissions on  causation when the medical stage of the 

investigation is reached.  

 

R ISK OF CTS INJURY FROM WORK? 

 

Typing is an activity that shares common characteristics with other types of work involving repeated use of the upper limbs. Fine distinctions 

that exist between typing and other upper limb tasks, as well as the intent of any epidemiological or occupationa l study considering them, 

must be borne in mind when entering a discussion on foreseeability.  

 

A useful starting point is to decide if there is a relationship between work, generally, and CTS. 

 

There is a range of opinion both as to the risk factors predisposing to CTS as well as to the strength and significance of each of those 

factors.  

 

Reporting in the Journal of Hand Surgery, Dias & Burke (2004) considered CTS incidence in ‘CTS and Work’.
22

 Having observed 327 women, 

of whom 217 were in work and 55 worked in repetitive occupations, it was concluded that there was ‘no clear relationship between CTS 

and work’, though it could not be construed that work presents no risk of CTS development. 

 

The common pleading with typing claims is that, by its intensive nature and potentially highly repetitive form, CTS may potentially emerge.  

On the contrary, population studies have shown that more women in non-repetitive occupations present with the condition than those in 

repetitive work. However, CTS-induced typing cases should not be dismissed on this basis.  

 

Gallagher and Heberger (2013) were able to offer some insight in their study,
23

 which sought to separate out the studied effects of force, 

repetition and combined factors in the causation of ULD in the workplace.  

 

Although estimated peak hand force, forceful repetition rate, and percentage of time spent in forceful hand exertions were as sociated 

with an increased risk of CTS; similar associations were not observed between total hand repetition rate, percentage durat ion of all hand 

exertions, or wrist posture and CTS.  

 

A causal link between work and CTS seems to be established, but only under a res tricted and specific set of conditions where force of 

activity (in flexion and extension) was found to be a far more potent factor in causation than the effect of repetition alone.
24

 Once again, 

that is not the same as saying that there is no risk where less potent force was at play: merely that that the incidence rate  is likely to be 

lower.  

 

This would seem to reflect the thinking behind the wording of PD A 12.  

 

HOW DO CTS RISK FACTORS RELATE TO KEYBOARD WORK, SPECIFICALLY? 

 

Writing in MacDonald’s Occupational Illness Litigation, Graham Coleman
25

 noted the potential connection between risk factor types (force 

and repetition, force and posture and repetition and posture) and the development of CTS. Noting that some of these risk factors may be 

regarded (justified or not) as typifying the work of a typist, Mr. Coleman nonetheless remarked that: 

 

‘... regarding keyboard injuries, the evidence for [typing causing] CTS is hazier’.  

 

Posture 

 

It is by no means clear from the IIAC position, considered above,
26

 as to the degree of flexion and extension that constitutes a risk factor 

of CTS, or is capable of causing CTS. Various studies have concluded that, within the clinically normal range of movement (± 70°), around 

15° extension and 20° flexion represents the comfortable or easy range. More specifically, in ‘Biomechanical R isk Factors for CTS’,
27

 a 

criterion of ± 30° was adopted.  
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In fact, teaching on correct posture in typing schools, before the advent of widespread keyboard use, advised typists to not rest their arms 

or wrists on tables or pads, the benefit of which is unsupported by research. Flexion and extension, provided non-‘excessive’, are each 

entirely appropriate movements, with there being no demand for the wrist to be held ‘in neutral’.
28

 

 

Posture could be responsible for CTS, perhaps if an injury is sustained with force, but absent of a degree of motion which is  notable and 

distinguishable from the normal and everyday, such injury will be difficult to associate with keyboard work. Joints are designed to move 

regularly, repeatedly and with force, in the context of ordinary everyday activity.  

 

Intensity/Repetition 

 

There is no clear Health and Safety Executive (HSE) Guidance on the nature, intensity and duration of keyboard use that may p redispose 

injury; save to acknowledge that short, regular breaks are more likely to be beneficial in preventing discomfort.
29

 

 

In their ‘Ri sk Factors for Hand-wrist Disorders in Repetitive Work’
30

 study, Mikkelsen et al (2007) found: 

 That force was more clearly associated with the prospect of injury than either repetition or position; and  

 That non-neutral positioning was not identified as a risk factor. 

 

Elsewhere, Lassen, Vilstrup et al (2011) concluded, in a 1-year prospective study: ‘Does Computer Use Affect the Incidence of Distal Arm 

Pain?’
31

 (pain rather than identifiable injury as CTS being considered), that: 

 Keyboard time had no effect. Mouse and keyboard sustained activity, speed and micropauses were not risk factors for acute 

pain, nor did they modify the effects of mouse or keyboard time. Computer usage parameters were not associated with prolonged 

or chronic pain; and 

 Computer work was not related to the development of prolonged or chronic pain. Mouse time was associated with acute distal 

arm pain, but the impact was trivial.  

 

A substantial study by Harris-Adamson et al (2014): ‘Biomechanical Risk factors for CTS’,
32 

considered both separately and in conjunction, 

the effect of biomechanical factors on CTS causation. They concluded, in respect of 2,500 subjects, after a long -term follow up period, 

that: 

 Repetition (on its own) had no significant effect on the development of CTS; 

 The combination of force and repetition (including low repetition with high force) was significantly associated with CTS; 

 Fewer than 18 repetitions per minute did not increase the risk level until force was introduced at a high level; 

 For those performing jobs with higher hand repetition rates (>18 repetitions per minute), CTS risk increased by nearly 3 -fold with 

only moderate peak hand force. At lower repetition rates, it was suggested that workers may tolerate greater levels of force than 

at higher repetition rates. 

 

The Limitations of Self-Reporting 

 

Factually-speaking, ULD risk is associated with ‘use’ of the upper limbs. Anecdotally, repetitive ‘use’ is considered to be the principal 

motivating factor that increases the risk of ULD. 

 

In the same manner as with those who used vibratory tools, in research conducted by Thomssen & Mikkelsen et al (2007):
33

 ‘Validity of 

Questionnaire Self-reports on Computer, Mouse and Keyboard Use’, showed that, out of 3,123 workers in industrial settings: 

 Self-reporting drastically over-estimated time spent on computers, with self-reported keyboard time being significantly at odds 

with objective measurement. 

 

Accordingly, biased self-reporting
34

 is thought to be one of the reasons why keyboard/computer use is associated (anecdotally) with distal 

arm pain and probably injury. 

 

This makes sense, given that ‘use’, particularly of a computer, is likely to seek qualitative, rather than numerical data. The plain conclusion 

is that context must be examined to determine whether the test subject is speaking genuinely of ‘constant data entry’ or, more likely, of 

entry of codes and abbreviations, form filling and data recall.  

 

Broadly, the ergonomic view seems to be that computer keyboard use does not involve repeated flexion and extension of the wrist, nor is 

it forceful by nature.
35
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It is important, then, to unpack the allegation. Performing a task more than once in the course of work would not necessarily  satisfy an 

ergonomist’s definition of ‘repetitive’. It is more likely that the focus will be on frequency, posture and force, preferably in combination.  

 

It is entirely typical for symptoms to be worse at work, without there being any impact on the underlying pathology – though test subjects 

rarely make this distinction, experts must.
36

 

 

THE PSYCHOLOGY OF CAUSATION 

 

At first blush, it would seem that typing and keyboard work, especially of high-intensity and long duration, satisfy most of the criteria set out 

by Mr. Coleman (in the section above). Undoubtedly, the belief in a linear connection has been increasingly accepted over time.  

 

Appendix 2 (Health effects of DSE work and principles of successful prevention, treatment and rehabilitation) of HSE Guidance on the Health 

& Safety (DSE) Regulations 1992,
37

 published in September 2003, asserts that: 

1. Use of a visual display unit (VDU) is associated with a range of symptoms related to posture. 

2. A range of conditions of the arm, including CTS, is linked to work activities. 

3. The contribution to onset of risk factors, such as keying rates, is not clear, but soft tissue disorders have often been associated with 

high workloads and tight deadlines. 

 

Decades earlier, however, the HSE suggested that ‘the majority of the symptoms described by VDU operators are a reflection of bodily 

fatigue’. No clear association with specific injury was made, though guidance did highlight the propensity for VDU operator tasks to  promote 

‘distress’.
38

 It is therefore apprehensible that tiredness could play a key role in satisfying a typist’s suspicion that there is an injurious 

relationship between their work and the onset of CTS. 

 

Secretaries and temporary office workers are regularly listed as ‘at risk’ members of the workforce where ULD are in issue, but care has to 

be taken to consider CTS risk specifically.
39

 

 

Nevertheless, HSE publications are of no use in establishing a causal link between CTS and keyboard use, either in general, o r in any given 

case. The presence of a considered risk is not a matter relevant to the medical causation stage of any enquiry. The publications do, 

however, serve to fuel a pre-conception, if not a presumption, that the link between CTS and keyboard use is both established and simple 

to demonstrate, in the context of litigation. 

 

This matter is further compounded by the standard methods of medico-legal enquiry and the psychology of the claimant, including 

‘distress’. There is often an inclination to confuse and perceive that ‘hard work’ is responsible for, or prompts the onset of injury. In fact, ‘hard 

work’ may be responsible for no more than fatigue, distress and exciting already established symptoms.  

  

It is well-studied, if not also well-understood, that the context in which an injury is suffered affects both outcome and attitude to recovery.
40

 

Could it not be the case, then, that cultural assumptions about the risks of repetitive typing, coupled with a sense that work is too demanding 

(perhaps especially if unrewarded or unappreciated), is a motivating factor for blame and attribution? 

 

Grunert, Hargarten & Hamel  et a l  (1992),
41

 in a study of 200 participants, noted that persons injured at work reported some personal fault 

at a rate of 46% soon after the incident, but 6 months later, only 6% maintained their acceptance of personal fault. For persons injured in 

a non-work environment, apportionment of fault remained more consistent, with 71% accepting personal error at the outset, dropping to 

only 66% on the equivalent later review (6 months post-incident).  

 

These factors are particularly ‘dangerous’ in the context of difficult-to-explain WRULD, arising in the course of work. There is a genuine risk 

that the injured party may be convinced that their injury was caused by work. This could explain why so many claimants fail to accurately 

demonstrate the details of their disabilities to subsequently instructed clinicians, compared to earlier recorded accounts.  

 

The approach to causation of the medico-legal expert is a posteori, in effect. Whilst that approach cannot be overlooked as a useful 

methodology, psychological factors cannot be ignored and must be understood, both by the expert and by the Court. Patient account 

and history is so important and so often the only version of the ‘facts’ at this critical stage of the investigative process.  

 

 

 

 

http://www.hse.gov.uk/pubns/priced/l26.pdf
http://www.hse.gov.uk/pubns/priced/l26.pdf
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HIERARCHICAL APPROACHES TO CAUSATION IN TYPING–INDUCED CTS CLAIMS 

 

Establishing a Relationship by Deduction, Rather than Observation (A Priori)? 

 

The defendant litigant, when addressing a claim of this nature (or any other) on the basis of causation, ideally wishes to sa y, for example, 

that ‘typing can never cause CTS’.  

 

An a priori approach to the question, in light of some of the published literature mentioned above, may provide adequate means to resolve 

such a question. However, a court is rarely, if ever, inclined to consider expert evidence in a factual vacuum or indulge in ‘trial by article’. 

 

It may be difficult to contend that the argument surrounding causation of CTS by typing is settled by epidemiological study, no matter how 

wide. Studies of affected cohorts will potentially be subject to reporting bias. There are plain limitations to extrapolating  from population 

studies onto the experience of specific cohorts and it is never really possible to extrapolate from any such study onto the risk factors facing 

a specific individual.  

 

Although some exposure assessment methods, such as the threshold limit value (TLV) for vibration or chemical exp osures, which estimates 

a single index for biomechanical hazard from multiple physical exposure domains, may implicitly consider interaction of causa tive factors, 

few studies have examined associations between CTS and exposures estimated with such multi -domain methods. 

 

Super-imposing certain generic work activities onto the activities specific to keyboard operators, poses endless difficulties.  

 

For example, Ettema’s (2004) study: ‘Histological and immunohistochemical study of connective tissue in idiopathic CTS’ ,
42

 considered and 

noted the presence of synovial fibrosis in patients suffering from diagnosed CTS. By extrapolation, some experts argue that s ynovial fibrosis 

is the product of multiple minor traumas, which might be occasioned in repetitive work.  

 

The paper, however, drew no such conclusions, indicating that the actual causes of synovial fibrosis were poorly understood. Further, the 

paper in no way concluded that work was responsible for the fibrosis in the small group studied. It seems just as plausible to contend that 

the CTS caused the fibrosis as much as the reverse.
43

 

 

Of course, this does not mean that evidence from supportive literature must be abandoned. The state of learning is likely to influence the 

Court on the foreseeability of risk, the appropriateness of taking precautions (breach), as well as whether the general view on causation is 

more likely than not.  

 

However, caution may be merited. Few sensible studies entirely deny the connection between typing and CTS and few make the 

connection. 

 

Whilst it is tenable to argue that there is nothing immediately apparent in the literature to support a causal link between C TS and typing, 

this should not be seen as the equivalent of saying that the literature disputes a connection. 

 

Most studies will consider ‘incidence’ in a studied cohort, rather than causation. ‘Risk’ is commonly used as a synonym for ‘incidence’ and 

should not be confused with causal relationship where risk eventuates.  

 

The work of Atroshi et al (2007), in: ‘Carpal Tunnel & Keyboard Use at Work’,
44

 is a key study that considered ‘incidence’ in a population of 

2,495 test subjects. It should not, however, be read as suggesting that a causative connection does not exist between CTS and keyboard 

work. 

 

The answer to the question posed: ‘is there a relationship between keyboard work and CTS?’  was ‘yes’. In fact, the authors found an 

inverse/protective relationship between groups that engaged in more typing than those who typed less frequently. Effectively, the more an 

individual typed, the less likely they were to develop CTS. This relationship, however, was of a statistical kind, i.e. how typing and CTS 

numerically relate. As is often the case, the authors were not interested in identifying/disproving a causal, coincidental or correlative 

relationship for the benefit of interested ergonomists and medico-legal practitioners. Rarely will literal interpretation of epidemiological 

theory verify a causal link between work and injury. 

 

In other research that focused on ‘incidence’, as opposed to causality, S tevens et al  (2001) conducted a survey of frequent computer 

users in: ‘The frequency of carpal tunnel syndrome in computer users at a medical facility ’.
45

 They found that: 
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‘Although 29.6% of the employees reported hand paraesthesias, only 27 employees (10.5%) met clinical criteria for carpal tunne l 

syndrome, and in 9 (3.5%) the syndrome was confirmed by nerve conduction studies. Affected and unaffected employees had similar 

occupations, years using a computer, and time using the computer during the day. The frequency of carpal tunnel syndrome in computer 

users is similar to that in the general population’. 

 

The relationship between ‘work’ and CTS is difficult enough to establish on such methodology and by reference to published study. There 

would appear to be no absolute scientific consensus definitively linking keyboard tasks and CTS, but this will not prevent medico-legal 

experts from extrapolating. One cannot guarantee, in the factual vacuum, that the Court would be persuaded that a link exists on an a 

priori basis. 

 

Establishing a Relationship on Known Facts, Without Assumption (A Posteori)? 

 

Rather than asking ‘can typing ever cause CTS?’ the question should be: 

 

‘... can typing cause CTS in these, or a given set of particular circumstances? ’ 

 

An ergonomist might invite consideration by the Court and the medical expert of: 

 Temporal ordering – this would exclude the presence of the injury before the work begins; 

 Temporal contiguity – ideally, this would identify a change in work/work rate/load, leading to acute onset; 

 Inverse relationship with work – this is not a universal principle for all disease, but a sign of work-related cause may be, e.g. 

improvement when not engaged in the activity; 

 Coincidence of mechanism and disease – the activity should be one which is likely to cause injury, such as sustained, forced wrist 

extension and tennis elbow; 

 Absence of other explanation – the Claimant must prove the injury and its relationship with work. The Court will wish to exclude 

other likely causes in each case; or 

 Cluster of claims – this may tend to suggest a relationship, but an absence does not disprove in the individual case.  

 

A case-by-case approach is adopted in CTS claims. Where typing is concerned, it has not been immutably fixed that a ULD (not necessaril y 

CTS) is not compensatable.
46

  

 

Nonetheless, it will always be a matter of influence that typing work is performed by millions across the UK without incident . Some specific 

feature of the work, be it timing, posture, pressure or sheer volume, will often be required to satisfy the Court of the causative link.  

 

It is the variability of these factors, the often subjective nature of reporting and the high incidence of idiopathic/non -work related ULD, 

which gives rise to the questionable nature of CTS causation.  

 

COMPETING CAUSES 

 

The Court must have regard to the burden of proof. Some people are certainly more vulnerable to develop ULD than others. It is for a 

claimant to show that the diagnosed condition is work-related, rather than for the defendant to show that it is not.  

 

Whilst work can cause ULD, so can environmental, social and constitutional factors (see the Stevens study above as a practical example). 

 

A claimant will then have the burden of establishing that the given condition is the product of the work and not one of these  other factors .  

 

Many factors may predispose an individual to development of CTS, including: 

 Diabetes (doubles the risk); 

 A high BMI; 

 Rheumatoid arthritis; 

 Trauma – particularly wrist fracture; 

 Hypothyroidism; 

 Pregnancy/use of the contraceptive pill; and 

 The menopause/HRT therapy.
47
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A cursory reading of scientific, epidemiological and histopathological studies shows that persons exhibiting the above factors are typically 

excluded from research cohorts, each having significant influence on the development of the condition in the general population. 

 

Common observation shows that virtually all activities of daily living (at home, at work and at leisure) involve movement of the wrist (flexion 

and extension, as well as radial and ulnar deviation), yet people clearly engage in these activities without developing CTS. This brings us 

back to the criterion that, for work-related wrist flexion and extension to be ultimately responsible for CTS, the degree of movement and the 

degree of force must be notable and distinguishable from what might be considered normal or everyday.  

 

CONLUSION 

 

It is more common, in the medico-legal context and in litigation, that the a posteori approach is coupled with the a priori approach. 

 

Without a clear touchstone for causation, one approach should not be permitted to the exclusion of all others; nor can it usefully be.  

 

The defendant litigator will similarly wish to plough both furrows in tandem. 

 

Given the emerging obesity epidemic, factors such as BMI and diabetes will become an increasingly significant risk factor for CTS. There is 

a predicted increase in CTS case numbers presenting in the younger demographics of the general population.  

 

While lifestyle factors will make the extraction of work-related factors more confounding for the Court, when assessing causation, it is also 

probable that CTS and WRULD claims will soon be more common among employees in service-based, keyboard centric roles, as opposed 

to traditional manual labour roles. Understanding the link between typing and CTS is therefore ever important, in anticipation of an evolving 

labour market. 

 

 

 

Michael Ditchfield 
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https://www.telegraph.co.uk/football/2019/05/07/groundbreaking-new-research-announced-footballers-health/
https://fifpro.org/news/new-study-to-track-health-of-200-professional-football-players/en/
https://fifpro.org/news/new-study-to-track-health-of-200-professional-football-players/en/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5325836/pdf/401_2017_Article_1680.pdf
https://fifpro.org/en/players/player-s-health/the-drake-football-study/conference-programme?highlight=WyJkcmFrZSJd
https://fifpro.org/en/players/player-s-health/the-drake-football-study/conference-programme?highlight=WyJkcmFrZSJd
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Welcome 

 

Welcome to the 274
th

 edition of BC Disease News.  

 

In this edition, we ask: when is the earliest point at which a defendant can dismiss 

a claim on the basis of ‘fundamental dishonesty’? We do so, in view of the latest 

s.57 application to be considered in Patel v Arriva Midlands Ltd & Anor [2019] 

EWHC 1216 (QB). 

 

In addition, we report on the 3
rd

 and latest US judgment on the carcinogenicity 

of glyphosate-containing herbicide, which saw a married couple awarded more 

than $2 billion in damages. 

 

Elsewhere, we update our readers on proposed legislative reform, which will see 

the Fatal Accidents Act 1976 modernised to reflect the Court of Appeal’s 

judgment in Smith v Lancashire Teaching Hospitals NHS Foundation Trust& Ors 

(Rev 2) [2017] EWCA Civ 1916. 

 

In our final article of this week’s issue, we shine a spotlight on post-traumatic stress 

disorder (PTSD) in the UK Police Force, in the wake of a Cambridge University-led 

survey. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

 

SUBJECTS 

 

Fundamental Dishonesty and the Criminal Justice and Courts Act – General and 

‘Lost Years’ Damages in Mesothelioma Claim – Glyphosate Herbicide and Non-

Hodgkin Lymphoma – The Fatal Accidents Act 1976 (Remedial) Order 2019 – 

Roberts Jackson Insolvency and Creditor Debts – IOSH Noise and Vibration 

Conference – UK Police and (Chronic) PTSD. 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Another Section 57 ‘Fundamental Dishonesty’ Decision: Patel v Arriva 

Midlands Ltd & Anor [2019] EWHC 1216 (QB) 

 

On Wednesday, judgment was handed down on the case of Patel v Arriva Midlands Ltd & Anor [2019] EWHC 1216 (QB), in which a 

‘fundamentally dishonest’ personal injury claim, that included an ‘honest’ element, was dismissed. 

 

The claimant pedestrian, in the present case, was hit by a bus in a road-traffic accident (RTA), in January 2013. As a result of the collision, 

he went into cardiac arrest and was left unconscious. He was later diagnosed with subarachnoid haemorrhage (bleed in the brain).  

 

For a period of months after the accident, the claimant made an initial recovery in rehabilitative care. However, in May 2013, when he 

was discharged, he alleged that his health began to deteriorate and ‘at the time of filing the claim he was significantly disabled’. 

 

The claimant’s amended Particulars of Claim stated that he had ‘sustained a cardiac arrest, a traumatic brain injury, anoxic brain injury 

and a severe conversion disorder’. 

 

Severe conversion disorder, caused by the accident involving the defendant bus company, was diagnosed by the claimant’s 

Neuropsychiatrist expert, Dr. Fleminger. In his expert report, the Consultant recounted that he ‘found the Claimant in bed, mute, almost 

entirely unresponsive and without movement in his hands, arms or legs’ . Further, he recorded that the claimant’s son had given the 

impression that his father’s disability had been ‘reasonably static over the last few months’: 

 

‘He does nothing for himself. It is not possible to assess his mood or thoughts. He requires complete care, showing only the slightest 

participation in personal activities of daily living like washing and toileting, and being largely immobile. He spends hours in bed doing 

nothing. At best he will sit out appearing to watch TV, or opening his eyes and looking around when family visit’.  

 

Similarly, the defendant-instructed Neurologist, Dr. Schady, ‘found the Claimant in bed, mute and unresponsive’, but was unable to clinically 

distinguish between a subconscious conversion disorder and a feigned disability.  

 

Sometime between the parties’ experts visiting the claimant, the defendants secretly instructed surveillance operatives to conduct 

observations. They obtained video evidence of the claimant: 

 Walking ‘unaided, without difficulty and with a seemingly normal gait’ ; 

 Talking; 

 Negotiating road crossings; 

 Reading; and 

 Displaying manual dexterity (getting into and out of the passenger seat of a car unaided, bending over, shaking hands, stepping 

out of harm’s way and using door keys). 

 

Immediately after the video footage was disclosed, Dr. Schady declared that the severe conversion disorder diagnosis could be ruled out. 

In his expert opinion, the claimant was not suffering with a physical or psychological medical condition. 

 

Pre-trial, the defendants amended their Defence to plead that ‘the claim should be struck out pursuant to s.57 of the Criminal Justice Act 

2015 on the basis of fundamental dishonesty of the Claimant and his litigation friend in relation to the claim’ . 
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Making specific reference to the dicta of 

Knowles J, in the leading case of LOCOG v 

S infield [2018] EWHC 51 (QB), it was further 

submitted that the claimant had 

‘substantially affected the presentation of 

his case on quantum in a way which goes 

to the root of the claim, and adversely 

affects the Defendants in a significant way’. 

 

Mr Derek Sweeting QC acceded to the 

defendant’s s.57 application at the trial of 

liability, in which he ‘found in favour of the 

Claimant on primary liability, but made a 

finding of 40% contributory negligence’. 

 

The application hearing took place on 14 

May 2019. 

 

Had the Claimant Been ‘Dishonest’?  

 

Her Honour Judge Clarke, sitting as a High 

Court Judge, considered the surveillance 

evidence to be ‘completely and wholly 

inconsistent’ with the claimant’s 

presentation to the experts. 

 

Appling an objective standard (‘ordinary 

decent people’), she commented that the 

claimant’s son had ‘presented an 

egregiously untrue picture of the Claimant’s 

disabilities’: 

 

‘... it is more likely than not that the Claimant 

knew at the time of each of the visits by Dr. 

Fleminger and Dr. Schady that he could sit, 

stand, support himself, walk, talk, 

communicate and manage for himself, but 

that he presented to those doctors that he 

could not ... so I am also satisfied that it is 

more likely than not that the Claimant knew 

and could understand that his son ... 

informed the doctors that he could not 

communicate and could do nothing for 

himself, being unable to walk, largely 

immobile, requiring complete care and 

confined to a bed or a chair. I am satisfied 

that both he and Chirag Patel knew that this 

was not true’. 

 

Thus, the claimant’s conduct was 

‘dishonest’. 

 

 

 

Had the Claimant Been ‘Fundamentally Dishonest’, Within the Meaning Of Section 57? 

 

In Smith v Ashwell Maintenance (see our case analysis here), HHJ Hampton reasoned that, 

where a claimant exaggerates or overstates a claim, ‘mixed motives of attempting to 

convince or deceive’ will not lead to a finding of ‘fundamental dishonesty’. 

 

However, having accepted that she had ‘no evidence of the Claimant's motives’, especially 

given that the claimant had not submitted his own witness statement, it was impossible for 

the Judge to make that assessment. 

 

In response to the defendants’ s.57 application, witness evidence of the claimant’s family 

and friends described his condition as ‘variable’, i.e. that the so-called severe conversion 

disorder affected the claimant on ‘most days’, but not on the days where surveillance was 

undertaken. 

 

In light of all the evidence before her, the sitting High Court Judge could identify ‘no 

discernible neurological damage’. Seeing that the claimant’s ‘dishonest presentation’ had 

resulted in an untenable diagnosis of severe conversion disorder, which represented the 

‘bulk’ of the pleaded claim value, she found in favour of the defendants: 

 

‘Accordingly, I am satisfied on the balance of probabilities that the Claimant’s dishonesty 

has substantially affected the presentation of his case which potentially adversely affected 

the defendant in a significant way, and so the Claimant has been fundamentally dishonest 

in relation to his claim’. 

 

The claimant had had ‘ample opportunity to obtain further [supportive] expert evidence’, 

post-admission of surveillance footage, to rebut the presumption that severe conversion 

disorder sufferers could not ‘display variation in capability’, but failed to do so. 

 

Was There Any ‘Substantial Injustice’? 

 

Furthermore, HHJ Clarke found no ‘substantial injustice’ to circumvent dismissal and was 

therefore entitled to dismiss the entirety of the claim, including the ‘honest’ part of the claim, 

which was assessed at £5,750. 

 

Full text judgment can be accessed here. 

 

Additional Comments on Timing of ‘Fundamental Dishonesty’ Applications  

 

At the application hearing, the claimant initially contended, ineffectually, that the s.57 

application should not have been heard until all matters relating to the quantification of the 

claim had been ‘tested and ventilated’ and assessed at a full trial on quantum: 

 

‘In my judgment, the costs of full quantification (both to the parties and in terms of the call 

on the resources of the court) are likely to be both unnecessary and disproportionate, in 

breach of the Overriding Objective’. 

 

In fact, we believe that dismissing a ‘fundamentally dishonest’ claim is feasible as early as 

pre-trial, by way of an interlocutory strike-out application. 

 

In edition 265 of BC Disease News (here), we reported on BC Legal’s successful dismissal of 

an occupational deafness claim. In that instance, the claimant had made a p leading of 

knowledge within the past 3 years (to comply with s.11 of the Limitation Act 1980), even 

though there was unquestionable evidence of the same claim, albeit abandoned pre-

litigation, having been presented more than 10 years ago. 

https://www.bc-legal.co.uk/bcdn/804-264-fundamental-dishonesty-under-section-57-of-the-criminal-justice-and-courts-act-2015-smith-v-ashwell-maintenance-limited-leicester-county-court-2019
https://www.bailii.org/ew/cases/EWHC/QB/2019/1216.html
https://www.bc-legal.co.uk/bcdn/813-265-fundamental-dishonesty-under-section-57-of-the-criminal-justice-and-courts-act-2015-a-matter-for-trial-or-interlocutory-application
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It was obvious that, should the claim proceed to a trial of liability, there would be a finding of s.57 ‘fundamental dishonesty’. Stuart Bacon, 

Head of BC Legal’s Southend Office, therefore submitted, at the pre-trial application hearing, that there were ‘no reasonable grounds’, 

pursuant to CPR 3.4(2)(b), for bringing the NIHL claim. 

 

 

 

Employing this novel, dual-limbed approach, the claim was disposed of early, without having to file a Defence and without incurring much 

in the way of costs. Providing his own case analysis of Patel and the current legal landscape, Stuart explains: 

 

 

                     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The defendant in the latest case obtained terminal evidence of ‘fundamental dishonesty’ in 

2016, but was unable to use this to dispose of the claim until May 2019. The defendant inevitably 

incurred significant costs over this 3-year period. 

 

Qualified-one-way costs shifting (QOCS) is automatically dis-applied (CPR 44.16), but the 

claimant is unlikely to have the means to pay and his ATE insurance providers certainly will not 

foot the bill.    

 

It is said in the judgement that s.57 is Parliament’s response to the problem of ‘fraudulent claims’.  

We think this is slightly misleading as there is a well -established vehicle for disposing clearly 

fraudulent claims – CPR 3.4 ‘abuse and/or no reasonable grounds’, allowing such claims to be 

disposed of upon application by the defendant at any point in the litigation process.   

 

It is perhaps better to describe s.57 as Parliament’s response to the problem of ‘honest’ claims 

with ‘fundamental dishonest’ features i.e. exaggeration, specific dishonest pleadings, etc. So, 

Parliament legislated to fix a problem faced by defendants, but has it actually improved the 

status quo? Was this even the intention?   

 

Prior to the enactment of the 2015 Act, the ‘fundamentally dishonest’ element of the claim would 

have been dismissed in isolation, by virtue of the Court’s  case management powers. Whereas 

now, the whole claim goes.   

 

In theory, the introduction of s.57 was excellent news for defendants, but the costs recoverability 

issue still remains.   

 

Before s.57 applications were possible, the defendant would have served its surveillance, made 

a low offer, settled, paid modest claimant costs and closed the file. Under the Criminal Justice 

and Courts Act, the defendant is ‘required’ to take the claim to trial to dispose of it. Despite the 

fact that damages and claimant costs are avoided, defence costs are significantly higher and, 

unless the ‘dishonest’ claimant has the means to pay, they are irrecoverable. What is the better 

result?  
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The problem is clearly created by the wording of s.57(1)(a): 

 

 

 

It seems implicit from this provision that there must be a trial of liability and a determination of 

quantum for the ‘honest’ part of the claim. 

 

It appears that the legislators were more concerned with subsequent committal proceedings 

than trying to avoid increased insurer outlay. If so, this was arguably short-sighted, as the reality 

serves to increase insurance premiums and even take money out of the public purse to 

incarcerate ‘dishonest’ claimants. Regardless of its intended purpose, the Act would seem to 

force defendants to go all the way to trial in affected cases or does it?  

 

BC Legal has successfully struck out a claim of this nature at an early application hearing, i.e. 

without a trial. Our approach was to argue that the claim could be struck out pre-allocation, in 

accordance with CPR 3.4 2(a)  ‘no reasonable grounds’, if there was sufficient evidence to 

establish that s.57 applied. In other words, the claim had to be struck out imminently, because it 

could not possibly succeed at trial.  

 

We argued that the defendant should not be forced to pay for a trial, in which the clai mant 

could not possibly succeed.   

 

The claimant in our case advanced ‘fundamentally dishonest’ pleadings in respect of limitation. 

The Judge pointed out that she could call the claimant to give oral evidence on this point at an 

application hearing if she desired, but was satisfied on paper evidence that the claimant had 

been ‘fundamentally dishonest’. 

 

What this approach achieved was a ‘mini trial’ of the ‘fundamentally dishonest’ case-disposing 

point, saving huge expense.   

 

In our case, the only work undertaken was the application. We did not even advance a defence.  

 

The case law and CPR very much point towards ‘fundamental dishonesty’ being an issue that 

must be determined at trial, but this is not fair on the defendant.  

 

Importantly, we made the claimant’s solicitors aware of the issue well in advance of the 

application and are now pursuing them for our client’s wasted costs. We also have an 

enforceable costs order against the claimant if necessary.    

 

It remains to be seen whether the Courts will consistently approve this approach, but given the 

potential costs saving it achieves, it is certainly a line of argument we will continue to pursue. 

 

Even failure at application hearings will serve to benefit defendants. By ruling out suspicions of 

‘fundamental dishonesty’ early on, defendants are left free to settle if needs be. Undoubtedly, 

some judges will refuse to hear a s.57 application pre-trial, but this ‘shot across the bow’ will serve 

as a clear warning of things to come for the claimant and will almost certainly increase the 

prospects of discontinuance and claimant lawyers coming off record for fear of wasted costs 

orders.  

 

In summary, we consider that ‘fundamental dishonesty’ should be tackled as soon as the 

evidence presents itself. 
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If you suspect that a claimant has been ‘fundamentally dishonest’, for the purposes of s.57 

of the Criminal Justice and Courts Act 2015, please feel free to contact Stuart to discuss 

your prospects of dismissing the claim in its entirety. 

 

 

 

Email: Stuart.Bacon@bc-legal.co.uk 

DD: 01702 411133 

 

PSLA and ‘Lost Years’ Damages in Mesothelioma 

Claim: Head v The Culver Heating Co Ltd [2019] 

EWHC 1217 (QB) 

 

In the recent High Court case of Head v The Culver Heating Co Ltd [2019] EWHC 1217 (QB), 

the defendant accepted liability for negligently exposing the claimant to asbestos in the 

course of his employment as a heating engineer, between 1974 and 1979. In March 2018, 

the claimant was diagnosed with mesothelioma. By order of Master Gidden, on 28 

November 2018, the defendant was ordered to make an interim payment of £200,000 in 

damages (excluding costs). 

 

Pre-trial, damages for the following heads of loss had been agreed: 

 Care and assistance – £15,000; 

 Travel expenses – £3,497.10; 

 Miscellaneous expenses – £1,000; 

 Private Medical treatment – the Defendant agreed to indemnify the claimant in 

respect of future private medical care, including immunotherapy; 

 Audiology costs – £5119; 

 House adaptations – £52,822; and 

 Equipment – £3,250. 

 

The purpose of the present expedited trial, therefore, was to discuss the remaining, disputed 

heads of loss, principally:  

 Loss of earnings in the ‘lost years’ – ???; and also  

 General damages for pain, suffering and loss of amenity – ???  

 

 

 

What Is The Correct Legal Approach When 

Assessing A ‘Lost Years’ Claim? 

 

A claim under the ‘lost years’ head of loss 

typically arises in a case where the 

claimant is alive, but has a reduced life 

expectancy as a result of their injury. 

 

A claimant may recover, by way of a ‘lost 

years’ claim, the income that they would 

have received, had their life expectancy 

not been cut short by personal injury – this 

was established in Pickett v British Rail 

Engineering Ltd. [1980] AC 136. 

 

Accordingly, where such a claim is 

advanced, the conventional method of 

determining its value is as follows:  

1. The Court determines what the 

claimant’s expectation of life 

would have been but for the 

injury.  

2. The Court determines what the 

claimant’s expectation of life 

actually is, having regard to 

the effect of the injury.  

3. The Court assesses the 

difference between the (1) 

and (2). This constitutes the 

extent of the ‘lost years’.  

 

In Head, there was a gulf of disagreement 

between the parties. Respectively, the 

claimant and defendant assessed the ‘lost 

years’ claim at £4,421,683 and at nil. 

 

Instructed forensic accountants, Mr 

Stanbury (for the claimant) and Mr Forth (for 

the defendant) accepted that the answer 

to the question of the correct legal 

approach was a matter for the court to 

decide. 

 

It was factually relevant that a ‘significant’ 

proportion of the claimed losses in the 

present case were derived from 

investments (90% shareholding in a ‘multi-

million pound turnover’ business), which 

were likely to survive the claimant’s death.  

 

In the case of Adsett v West [1983] QB 826, 

which the defendant relied upon, 

McCullough J stated that, while income 

arising from a claimant’s capacity to work 

was recoverable in a ‘lost years’ claim, 

mailto:Stuart.Bacon@bc-legal.co.uk
tel://(+441702411133)/
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income derived from capital which survives 

a claimant’s death was not. 

 

‘... in approaching the loss of income for 

the lost years I shall ignore the income 

which would have resulted from the capital 

which the deceased already owned at 

death’. 

 

Whereas, the claimant contended that 

Adsett should be distinguished on the facts, 

as the return on his investment was a 

‘reflection of his acumen, experience, skill 

and hard work’, as opposed to a ‘passive 

holding in a business’. 

 

At trial, Her Honour Judge Melissa Clarke, 

sitting as a High Court Judge, found in 

favour of the defendant, assessing the 

claim for loss of earnings in the ‘lost years’ 

at nil. 

 

Firstly, it was accepted that the principles of 

Adsett applied, with HHJ Clarke describing 

claimant counsel’s interpretation as a 

‘misunderstanding’: 

 

‘In my judgment it is clear that McCullough 

J is ignoring income which survives death 

when approaching what he sets out as a 

two-stage process. The first step is 

calculating the surplus, i.e. the earnings or 

earning capacity which are lost on death 

less the living expenses which would have 

been spent in life but are ‘saved’ in death. 

However, he necessarily takes the income 

which survives death into account in the 

second stage of his reasoning, i.e. whether 

there is an overall loss in the lost years when 

the income which survives death is taken 

into account’.  

 

Secondly, on the balance of probabilities, 

it was reasoned that the claimant’s share 

dividend income was likely to survive his 

death and thirdly, that the share dividend 

income was greater than the claimant’s 

current ‘surplus’ director salary, i.e. there 

was no shortfall (actually a windfall of 

around £14,500). Fourthly and finally, 

following Adsett, it was evaluated that the 

claimant would sustain no compensatable 

loss in the ‘lost years’. 

 

 

What Was The Appropriate Level Of Award For PSLA? 

 

HHJ Clarke identified a non-exhaustive list of relevant factors to consider when determining 

an appropriate general damages award, afforded by Chapter 6(C)(a) of the Judicial 

College (JC) Guidelines (14
th

 edition): 

 

‘... the duration of pain and suffering, the extent and effects of invasive investigations, extent 

and effects of radical surgery, chemotherapy and radiotherapy, the extent to which the 

tumour has spread and other organs become involved causing additional pain and/or 

breathlessness, the level of the symptoms, domestic circumstances, age, level of activity 

and previous state of health, extent of life loss and concern for spouse and/or children 

following death’.  

 

Counsel for the claimant emphasised the following features of the claimant’s claim which 

would have the most considerable impact on PSLA: 

 The claimant’s ‘relatively young age of 60’; 

 The claimant’s ‘commensurately great loss of life expectancy’ (23.8 years, using Dr. 

Rudd’s calculation) and his awareness of reduced life expectancy – per s.1(b) of 

the Administration of Justice Act 1982; and 

 The claimant’s ‘long period of his [continuing] illness, the intensity of his [continued] 

suffering to date and the extent of his [continuing] treatment’.  

 

These features were assessed against ‘comparable’ Court decisions on quantum in 

mesothelioma claims:  

 

 

 

The claimant’s Schedule of Loss sought £95,000, whereas the defendant’s Counter-Schedule 

provided for £80,000. 

 

On this issue, the sitting High Court judge preferred the claimant’s analysis, awarding 

£95,000 as pleaded. 

 

Full text judgment can be accessed here. 

 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1217.html
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$2 Billion Herbicide-

Cancer Verdict 

Delivered in California 

 

In edition 267 of BC Disease News (here), we 

first discussed the facts surrounding the 3
rd

 

US product liability case (of around 13,400) 

to assert that glyphosate, the active 

ingredient in Roundup and Ranger Pro 

herbicides, causes non-Hodgkin 

lymphoma (NHL). Of course, this claim is 

predominantly based on the International 

Agency for Research on Cancer’s (IARC) 

classification of glyphosate as ‘probably 

carcinogenic to humans’ (Group 2A), in 

2015.  

 

In US lawsuits, claimants also assert that 

defendant manufacturer, Monsanto, was 

aware of the lymphatic cancer risk, but 

attempted to hide the truth from scientists 

and regulators over warning consumers.  

 

Bayer, on behalf of Monsanto, has 

consistently denied these allegations. 

 

The 3
rd

 case was brought by Alva and 

Alberta Pilliod, who regularly sprayed 

Roundup on their residential property from 

1975 until 2011. In June 2011, Mr. Pilliod 

was diagnosed with diffuse large B-cell 

lymphoma (DLBCL), the most common NHL-

sub-type that accounts for 25-35% of all 

NHL cases. Subsequently, in March 2015, 

Mrs. Pilliod was diagnosed with primary 

central nervous system lymphoma (PCNSL), 

a rare sub-type of DLBCL that accounts for 

2-3% of all NHL cases. 

 

Although the couple, aged 77 and 75, are 

currently in remission, they both take 

‘maintenance’ chemotherapy drugs to 

avoid relapse and prolong their life 

expectancies. 

 

On 28 March, the trial of liability began in 

Oakland, California.
1

 

 

This week, proceedings concluded, with 

the jury finding in favour of the claimants. 

Bayer AG, the pharmaceutical giant which 

acquired Monsanto in June 2018 as part of 

a $63 billion purchase, was ordered to pay 

more than $2.055 billion (£1.590 billion) in damages – the largest compensation payout 

since the landmark ruling (reported here), in August 2018 ($289 million).
2

 

 

However, only $55 million of the total damages in the Pilliod case are compensatory in 

nature, meaning that the bulk of the damages ($2 billion) constitute punitive damages. 

  

It is likely that the punitive award will be reduced if the decision is appealed to the California 

Supreme Court, where the ratio of punitive to compensatory damages is 9:1. Based on a 

$55 million compensation award, the maximum punitive award on appeal would be $495 

million.
3

 

 

Flowchart: The California Judicial System 

 

 

 

In April, the US Environmental Protection Agency (EPA) re-stated its initial 2017 declaration 

that glyphosate poses ‘no risks of concern’ for humans – we reported on the 

Agency’s Glyphosate Proposed Interim Decision in edition 272 (here).  

 

Nevertheless, California Superior Court Judge Winifred Smith referred to the Agency’s latest 

reassurance as mere ‘comment’ on existing science and thus prevented Bayer from relying 

on the Interim Decision in Court submissions. Bayer expressed its disappointment, post-

verdict, that the decision clearly contravenes the position of federal Government.   

 

‘The consensus among leading health regulators worldwide [is] that glyphosate-based 

products can be used safely and that glyphosate is not carcinogenic ... the evidence in 

this case was clear that both have long histories of illnesses known to be substantial risk 

factors for non-Hodgkin’s lymphoma ... and there is not reliable scientific evidence to 

conclude that glyphosate-based herbicides were the ‘but for’ cause of their illnesses as the 

jury was required to find in this case’.
4

 

 

With 3 consecutive US jury verdicts now ruling against Bayer, its share price has suffered 

dramatically and this has not gone unnoticed by shareholders. Indeed, at the annual 

general meeting (AGM), in late April (reported here), the Executive Board received an 

approval rating of just 55%, prompting a Supervisory Board meeting to discuss the ‘crisis of 

confidence’ in management leadership. 

 

https://www.bc-legal.co.uk/bcdn/830-267-roundup-herbicide-was-a-substantial-factor-in-causing-claimant-s-non-hodgkin-lymphoma-finds-jury
file:///C:/Users/ryan.bright/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/FGI32VK7/here
https://www.epa.gov/sites/production/files/2019-04/documents/glyphosate-pid-signed.pdf
https://www.bc-legal.co.uk/bcdn/871-272-us-epa-reasserts-that-glyphosate-herbicide-is-not-carcinogenic-in-conjunction-with-appeal-of-landmark-jury-verdict
https://www.bc-legal.co.uk/bcdn/871-272-us-epa-reasserts-that-glyphosate-herbicide-is-not-carcinogenic-in-conjunction-with-appeal-of-landmark-jury-verdict
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Figure: Bayer AG Share Price 

 

 

(Source: Bloomberg) 

 

Many UK retailers are still selling Roundup herbicide, both in-store and online, despite ongoing uncertainty over product safety. Wickes, 

Homebase, B&Q, Sainsbury’s, Robert Dyas, Amazon and eBay are among the stockists identified. A Homebase spokesperson told The Sun: 

 

‘Following a review of our product range last year, we have added a number of glyphosate alternatives’ .
5

 

 

Advancing a Claim for Bereavement Damages as a Cohabitee: The Fatal 

Accidents Act 1976 (Remedial) Order 2019 

 

Who can bring a claim for a ‘bereavement’ award? 

 

Since the Fatal Accidents Act (FAA) 1979 was amended by the Administration of Justice Act 1982, only spouses (and civil partn ers post-

2004) and parents of unmarried minors have been able claim £12,980 for ‘bereavement’, under s.1(A).  
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In edition 210 of BC Disease News (here), we reported on the case of Smith v Lancashire Teaching Hospitals NHS Foundation Trust& Ors (Rev 

2) [2017] EWCA Civ 1916, which was brought by an unmarried cohabitee, who had lived with her partner for 11 years.  

 

The issue, plainly, was that the list of eligible claimants, under s.1A, was not as extensive as the list of ‘dependants’, stipulated by s.1(3) of 

the FAA, in respect of ‘dependency’ awards. The claimant, in Smi th, submitted that s.1A(2) should mirror s.1(3)(b), which permits the payment 

of damages to a ‘2 year + cohabitee’.  

 

 

 

In the alternative, it was submitted that s.1A of the 1979 statute was incompatible with the European Convention on Human Rig hts (ECHR), 

as it violated her right to respect for family and private life (Article 8), so as to discriminate against her unlawfully, on the grounds of her 

unmarried status (Article 14). A declaration of incompatibility, in accordance with s.4 of the Human Rights Act (HRA) 1998, w as therefore 

sought. 

 

 

https://www.bc-legal.co.uk/bcdn/335-210-bereavement-damages-for-cohabitees-smith-v-lancashire-teaching-hospitals-nhs-foundation-trust-ors-rev-2-2017-ewca-civ-1916
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At 1
st

 instance (reported in BCDN here), Edis J adopted a cautious approach. The FAA was followed, without breaching ECHR rights, but 

future reform was called for: 

 

‘It is to be hoped that the outcome of this litigation may provoke some further discussion in Parliament for further legislation which might 

improve the current state of the law. The necessary provision would be short, probably uncontroversial, and would involve very limited 

additional expenditure’. 

 

On appeal, Sir Terence Etherton MR reversed the lower Court decision, on the matter of human rights discrimination: 

 

‘It is apparent from the very fact that bereavement damages are limited in section 1A(2)(a) to the spouse or civil pa rtner of the deceased 

that bereavement damages are specifically intended to reflect the grief that ordinarily flows from the intimacy which is usua lly an inherent 

part of the relationship between husband and wife and civil partners. It inevitably follows that the scheme for bereavement damages is 

properly regarded as a positive measure, or modality, by which the State has shown respect for family life, a core value of A rticle 8. 

 

... 

 

I conclude that the current scheme for bereavement damages in section 1A of the FAA, with its exclusion of unmarried cohabitees like Ms 

Smith, falls within the ambit of Article 8. I do so on the ground of the link with the core value of respect for family life in Article 8’. 

 

After a considerable period of inaction, the Government has finally taken steps to amend the wording of s.1A(2).
6

 

 

Last week, the Ministry of Justice (MoJ) published A proposal for a Remedial Order to amend the Fatal Accidents Act 1976. Under s.2 of the 

proposed Draft Fatal Accidents Act 1976 (Remedial) Order 2019, the incompatible provision, identified by the Master of the Ro lls in Smith, 

is rectified: 

 

 

https://www.bc-legal.co.uk/images/pdf/156-BC-Disease-News---16.09.2016-Edition-156.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/799965/draft-remedial-order-fatal-accidents-act-1976.pdf
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Accordingly, the effect of the Government’s  

proposed Order is to enable ‘a claimant 

who cohabited with the deceased person 

for a period of at least two years 

immediately prior to the death’ to bring a 

claim for ‘bereavement’ damages.  

 

If there were multiple qualifying 

cohabitants, e.g. a separated spouse and 

a new cohabiting partner, the award would 

be divided equally. 

 

The explanatory memorandum goes on to 

predict the potential impacts of the 

proposed Order: 

 

‘There is likely to be some impact on the 

insurance industry in meeting claims for 

‘bereavement’ damages from the 

additional category of claimant under this 

amendment. 

 

However, we have assessed the likely 

number of future awards for damages 

under this amendment to be low and the 

financial impact too small to justify 

preparing a full Impact Assessment for this 

instrument’. 

 

The Proposal has been presented under the 

‘non-urgent’ procedure, meaning that 

Parliament and the Joint Committee on 

Human Rights will have 60 days to consider 

and scrutinise it. At the end of this period, a 

Draft Remedial Order can be laid down, 

which reports the details of any 

representations made and any revisions 

made to the Proposal. In the course of a 

further 60-day period, the Joint Committee 

must report on whether the Draft Order 

should be approved. Once both Houses of 

Parliament have given their approval, it 

can be signed into law (‘made’) by the 

minister who laid the Proposal and Draft 

Remedial Order.
7

  

 

Although the Association of Personal Injury 

Lawyers (APIL) has promoted this 

development as a ‘small but significant 

step’, the not-for-profit organisation is still 

campaigning for further extension of s.1A, 

as Brett Dixon, APIL’s President, explained: 

 

‘We would like to see the law reflect modern 

society properly and what families actually 

look like in 2019. As it stands only spouses, 

children under the age of 18, and parents 

of deceased children under the age of 18, 

are entitled to claim bereavement 

damages. What about the bereft parents of 

the 19-year-old killed at work? Or the sister 

trying to deal with the loss of her sibling in a 

car crash which should never have 

happened?’
8

 

 

NorthEdge Capital 

Expected to Lose £22.5 

Million Through Roberts 

Jackson Insolvency 

 

In September 2018, Roberts Jackson 

Solicitors, the claimant occupational 

disease firm, entered into administration. 

This story was featured in edition 249 of BC 

Disease News (here).  

 

Although the firm was almost immediately 

merged with alternative business structure 

(ABS), AWH Legal, we subsequently 

revealed, in edition 257 (here), that when 

Roberts Jackson ceased trading, the 

business owed £4.25 million to NatWest, 

£22.5m to private equity (PE) investor, 

NorthEdge Capital, and £13.8m to 

unsecured creditors.  

 

Quantuma partners, Sean Bucknall and 

Andrew Hosking, were appointed joint 

administrators. By their reckoning, it was 

considered that the sale of Roberts Jackson 

(work-in-progress, debtors, disbursements 

and accrued revenue) to AWH represented 

the best value for creditors and the best 

prospect for recouping a proportion of the 

£40 million in credit.  

 

However, Mr. Bucknall has since forecasted 

that the PE investor, which injected £15 

million into Roberts Jackson in 2014 ‘to 

accelerate the growth of the business’ and 

‘capitalise on new opportunities’, is unlikely 

to recover the entirety of its £22.5 million 

floating charge.
9

 

 

So, where are 10% of Roberts Jackson’s 

profit costs and success fees from settled 

cases, 50% of the recoverable value of 

disbursements, 90% of debtors and 60% of 

accrued income going? 

 

It is estimated that around £2.7 million will 

be shaved off the firm’s £4.25 million 

revolving credit facility with NatWest, while 

claims from unsecured creditors (of which 

there are currently 91), will likely be paid a 

dividend ‘in the range of 3.2-4.3p in the 

pound’. 

 

£115,000 has already been paid out to 

settle a redundancy claim, brought by 

founders, Karen and Oliver Jackson, which 

AWH was indemnified against under the 

terms of the acquisition. 

 

‘Shake, Rattle and Roll’ 

Conference Raises 

Awareness of 

Workplace Noise and 

Vibration Risk 

 

‘We still come across organisations where 

workers are using tools and equipment who 

really do not understand the disabling 

effects of vibration injury, they do not know 

where to start in introducing controls and 

often simple measures can reduce risk 

significantly’. 

 

This remark was made by the Vice President 

of the Institution of Occupational Safety 

and Health (IOSH), Louise Hosking, at a 

conference which took place yesterday. 

 

‘Shake, rattle and roll! Managing noise and 

vibration in practice’, organised by the 

IOSH Rural Industries Group (RIG), presented 

information on the dangers of excessive 

noise and vibration exposure for workers in 

construction, grounds maintenance, 

public, environmental and other sectors. 

 

Over the course of the day, lectures and 

demonstrations were presented by ‘HSE 

specialist inspectors, leading industry 

managers, trainers and OHS practitioners’ 

on ‘good practice and practical control  

and measurement of noise and vibration’.
10

 

 

https://www.bc-legal.co.uk/bcdn/694-249-the-rise-and-fall-of-roberts-jackson
https://www.bc-legal.co.uk/bcdn/759-257-administrators-reveal-40-million-debt-owed-by-roberts-jackson.html
http://exclusive.iosh.com/media/4397/rural-industries-group-noise-and-vibration.pdf
http://exclusive.iosh.com/media/4397/rural-industries-group-noise-and-vibration.pdf
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Citing ‘around two million’ – and rising – 

hand-arm vibration syndrome (HAVS) cases, 

IOSHRIG Chair, Alan Plom, warned 

audiences that: 

 

‘There is significant under-reporting of 

injuries and ill health across a range of 

industries.  Many affected workers also 

traditionally leave their roles, accepting 

that HAVS is inevitable, so this could be the 

tip of the iceberg. 

 

Due to the typically high exposure levels, 

even relatively short durations can affect 

operator’s health. This is likely to include 

volunteers - so anyone allocating and 

managing the use of hand-held machines 

need to consider exposure to HAV and 

noise’. 

 

In edition 265 of BC Disease News (here), we 

reported that the Building Safety Group 

(BSG) had seen construction-related HAV 

breaches increase by 33%, in 2018. 

 

By encouraging better understanding and 

compliance with the legal framework on 

NIHL, HAVS and whole-body vibration (WBV), 

it is hoped that the number of personal 

injury claims and Health & Safety Executive 

(HSE)-instigated fines for breaches of 

Regulations will decrease, thereby easing 

the financial pressures of indemnifying 

insurers. 

 

Survey of Police Staff 

Finds PTSD Rate 5 Times 

Higher Than in the 

General Population 

 

On 9 May 2019, results were published on 

the first-ever survey to assess trauma 

management, working conditions and 

prevalence rates of (complex) post-

traumatic stress disorder (PTSD) in current, 

serving police officers and in operational 

staff roles (e.g. emergency call 

operators
11

): Policing: The Job & The life 

(2018).
12

 This was part of the Trauma 

Resilience in UK Policing project, funded by 

Police Care UK and working in 

collaboration with the University of Cambridge Department Of Sociology.
  

 

The survey sought to address key issues identified in the Police Dependants’ Trust’s: Injury on 

Duty Project (Former Police Officers) Final Report (2016), e.g. that the most frequently 

reported injuries among ex-police force employees were psychological / mental health 

issues: 

 

 

 

It also sought to build on the Police Federation of England & Wales (PFEW) Demand, 

Capacity and Welfare Survey (2018), which found that, of the 79.3% respondents that 

‘acknowledged having experienced stress, low mood, anxiety, or other difficulties with their 

mental health and wellbeing within the previous 12 months [August/September 2017 – 

August/September 2018]’, 94.2% answered that their mental health issues were ‘caused or 

made worse by work’. Further, 31.9% of the respondents specified that ‘at least one day of 

their sickness absence was attributable to stress, depression, or anxiety’ . 

 

Polling for Policing: The Job & The life lasted 8 weeks and closed in December 2018, having 

reached a total of 18,175 individuals. A sample of 16,857 serving members of staff, from 22 

forces across the UK, were selected to undertake a 15-minute online test, inspired by the 

European Working Conditions Survey (EWCS) (2015).  

 

Initial results show that almost 9 in 10 (89.1%) of the policing population screened had been 

exposed to trauma at work, with 66% of the sampled study group reporting a psychological 

or mental health issue which they felt was a direct result of police work. 

 

Around 1 in 5 of the 12,534 members exposed to trauma at work had either PTSD (7.5%) or 

complex PTSD (11.9%), although only 31% of cases regarded disorders prevalent in the past 

12 months. 

 

https://www.bc-legal.co.uk/bcdn/819-265-33-increase-in-havs-breaches-on-construction-sites-in-2018
https://www.cam.ac.uk/policeptsd
https://www.cam.ac.uk/policeptsd
https://www.pdtrust.org/wp-content/uploads/2016/11/PDT-Former-officers-report-FINAL-VERSION.pdf
https://www.pdtrust.org/wp-content/uploads/2016/11/PDT-Former-officers-report-FINAL-VERSION.pdf
https://www.polfed.org/media/14060/demandcapacityandwelfaresurveyheadlinestatistics2018-06-02-19-v1.pdf
https://www.polfed.org/media/14060/demandcapacityandwelfaresurveyheadlinestatistics2018-06-02-19-v1.pdf
https://www.eurofound.europa.eu/surveys/european-working-conditions-surveys
https://www.cam.ac.uk/sites/www.cam.ac.uk/files/inner-images/thejobthelife_findings.pdf
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For the purposes of this survey, definitions of complex PTSD and PTSD were based on the International Classification of Diseases (ICD-11) 

(11
th

 Ed.): 

 

‘PTSD involves re-experiencing, avoidance, and sense of threat. Complex PTSD involves these symptoms plus chronic trauma impacts on 

sense of self, emotion regulation, and relationships. In addition to the distressing personal impact of PTSD, the condit ion affects  

competency in threat perception, situational awareness and memory and this has operational implications for many policing rol es’. 

 

 

 

What is more, 27% of those with complex PTSD or PTSD had been told that they were suffering with a medically recognised condition: 

 

‘This means that for every 100 police officers (or staff) who have experienced traumatic events, 20 are likely to have a current diagnosis 

of either PTSD or CPTSD, yet only 5 will have ever been told and only 1 or 2 of those are likel y have to have been clinically diagnosed’.  

 

The 20% (chronic) PTSD rate observed in the police force has been branded ‘a clinical and public sector crisis’ by University of Cambridge 

Neuropsychologist, Dr Jessica Miller, PhD, with incidence 5-times more common in staff than in the general population:
13

 

https://icd.who.int/browse11/l-m/en#/http%3a%2f%2fid.who.int%2ficd%2fentity%2f991786158
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‘Without decent interventions and 

monitoring for trauma impact, and a 

national conversation involving the Home 

Office and Department of Health, the 

alarming levels of PTSD our study has 

uncovered will stay the same’.
14

 

 

In respect of co-morbidities, those with 

complex PTSD had a 3-fold rate of 

cardiovascular disease (11%), a 2-fold rate 

of gastrointestinal issues (53%) and a 2-fold 

rate of immune disorders (11%), when 

compared against unaffected (no disorder) 

respondents. 

 

When the respondents were asked how 

they would react to psychological health 

issues, including stress, depression and 

anxiety, 93% said that they would ‘go to 

work as usual ... rather than take time off’, 

while 55% reported ‘hardly ever having 

time to process’ their issues before being 

called out to the next incident. That being 

said, the longest duration of absence (48 

days) was attributed to ‘psychological 

injury as a result of a traumatic incident’. 

 

73% said they accessed formal, or 

informal, help. Only 16% of formal help 

[typically cognitive behavioural therapy 

(CBT), trauma risk management (TRiM) and 

eye movement desensitization and 

reprocessing (EMDR)] was provided by the 

police force, i.e. by Occupational Health or 

by staff association. The remaining 84% of 

formal help was pursued independently, 

often resulting in medicinal, counselling 

and CBT / mindfulness therapies. 

 

Given that the majority of formal help was 

consulted independently, it is unsurprising 

that 65% of the respondents considered 

that trauma impact was ‘not well managed 

in their force’ 

 

This year, the full Police Care UK report will 

be published, along with peer-reviewed 

articles in neuropsychology, policing and 

sociology academic journals. With any 

hope, analysis will convey how (complex) 

PTSD in UK policing compares to other jobs 

and other countries.
15

 

 

It is apparent, from Policing: The Job & The 

life, that UK police and staff score 

significantly lower on World Health 

Organisation (WHO) subjective wellbeing 

indices than the top 80% of employed 

persons in other UK sectors (below a score 

of 48/100 for 60% of police staff and 93% 

of police staff with complex PTSD).  

 

As a preliminary attempt to tackle mental 

health issues in policing, the Home Office 

has invested £7.5 million on a national 

Police Wellbeing Service. In April, the 

Service was launched, with the oversight of 

the College of Policing, to provide expertise 

to forces across England and Wales on 

occupational mental health. 

 

Nonetheless, Ché Donald, National Vice-

Chair of the Police Federation of England 

and Wales, has called for more 

Governmental funding: 

 

‘We need significant, centrally-funded 

investment and we need it now’.
16

 

 

Police Care UK Chief Executive, Gill Scott-

Moore, added: 

 

‘There is no comprehensive strategy to 

tackle the issue of mental health in policing, 

and that has to change. The service has 

real challenges around recognising and 

responding to the signs and symptoms of 

trauma exposure and is heavily reliant upon 

generic NHS provision that isn’t equipped 

for the specialist treatment needed’.
17

 

 

On 9 May, in the House of Commons, 

Labour MP, Stephanie Peacock, cited the 

Police Care UK research:
18

 

 

‘A recent study of 17,000 police personnel 

across the UK found that 95% of officers  

and two thirds of operational police staff 

have been exposed to traumatic events, 

with 20% reporting symptoms consistent 

with post-traumatic stress disorder. Will the 

Government consider making a statement 

on this health crisis in our police service?’ 

 

On behalf of the Government, the Leader 

of the House of Commons, Andrea 

Leadsom MP, responded as follows: 

 

‘The report that came out was extremely 

concerning, and this is an opportunity to 

pay tribute to the police for all the amazing 

work they do to keep us safe. The hon. Lady 

will know that, as part of our NHS long-term 

plan, mental health and support for mental 

health issues are a high priority, as is 

achieving parity of esteem between 

mental health and physical health. We will 

see much more support available in the 

years to come. Nevertheless, she is right to 

raise the issue. I encourage her to seek 

an Adjournment debate perhaps to 

discuss it directly with Ministers’. 

 

In the coming weeks, we will be looking out 

for details of an Adjournment debate on the 

subject. 
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Welcome 

 

Welcome to the 275
th

 edition of BC Disease News.  

 

In this issue, we analyse a Court of Appeal judgment, which has granted an 

employers’ liability insurer permission to bring committal proceedings against a 

‘dishonest’ noise-induced hearing loss claimant. Will this open the floodgates for 

more Civil Contempt of Court proceedings? 

 

Elsewhere, we summarise the contents of a Notice of administrator’s proposals, 

with a view to providing an insight into the events which led claimant personal 

injury firm, Seth Lovis & Co Solicitors Ltd, into administration.  

 

A reoccurring theme in this week’s edition is the connection between workplace 

exposures and respiratory disease. In our 6
th

 article, we dissect a British Safety 

Council (BSC) White Paper, published earlier this month, which aims to promote 

the protection of outdoor workers from air pollution. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

NIHL Claims Fraud and Civil Contempt of Court – Military Q Fever Appeal 

Fundraising – J&J Talc-Cancer Verdicts – Seth Lovis Notice of Administrator’s 

Proposals – ATE Provider Voluntary Insolvency – Air Pollution and Occupational 

Health – Welding and Lung Cancer – Miners and Progressive Massive Fibrosis.  

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Insurer Edges Closer 

Towards Committal 

Proceedings Against 

Dishonest NIHL 

Claimant: Zurich 

Insurance Plc v 

Romaine [2019] EWCA 

Civ 851 

 

‘It should be emphasised that in litigation of 

this type insurers are particularly vulnerable 

to fraudulent claims. NIHL claims often 

concern issues or allegations of historic 

exposure and potential non-occupational 

noise exposure over a long intervening 

period, and entail long-tail insurance 

claims where the insured and/or the 

relevant records no longer exist. Insurers of 

NIHL claims are, therefore, particularly 

dependent on the veracity of claimants, 

both as to occupational and non-

occupational causes. The current case is a 

paradigm example of the problem with the 

insured company having ceased to exist 

some 30 years ago’. 

 

In edition 270 of BC Disease News (here), we 

reported that Lord Justice Davis and Lord 

Justice Haddon-Cave had reserved 

judgment on an appeal of an employers’  

liability (EL) insurer’s application for 

permission to make a committal  

application against a noise-induced 

hearing loss claimant, who discontinued his 

claim after an ‘intelligence report’ called 

into question the honesty of his pleadings. 

 

This week, judgment of the Court of Appeal 

was handed down.  

 

Facts of the Claim Revisited 

 

Zurich Insurance Plc v Romaine [2019] 

EWCA Civ 851 regarded a £5,000 

occupational deafness claim, allegedly 

arising out of the claimant’s employment as 

a fridge engineer, from 1978 to 1985. 

 

‘... he denied that he had any noisy hobbies [when interviewed by Mr Hugh Wheatley, the 

medical expert]’. In Part 18 replies and a witness statement, also accompanied by 

Statements of Truth, he rebuffed suggestions that he was a professional singer, or a 

motorcyclist and stated that he only ever played the acoustic guitar for ‘soft music ... on a 

very rare occasion’.  

 

In actual fact, ‘extensive investigations’ revealed that the claimant was an avid motorcyclist 

and an electric guitarist and lead singer in ‘The 501’s’, a live rock band, which ‘regularly’ 

performed at pubs, clubs and festivals across the south-east of England. 

 

Considering this to be ‘a clear case of simply deliberate misstatements about this man's 

non-occupational noise exposure’, the defunct employer’s insurer threatened to strike out 

the claim and an immediate discontinuance ensued. 

 

Subsequently, Zurich made a CPR 81.14 application for permission to make a committal  

application, as was necessitated by CPR 81.18(3), on the basis that proceedings for 

Contempt of Court may be brought against a person that makes or causes to be made a 

false statement in a document verified by a statement of truth without an honest belief in 

its truth – see CPR 32.14 and CPR 81.17. 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/852-270-nihl-claimant-may-face-committal-proceedings-for-lying
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However, the High Court refused the application: 

 

‘Whilst there is good evidence of false statements being made deliberately, the documents  

upon which the Statement of Truth appeared were not signed by the Defendant. This is not 

a sufficiently strong case bearing in mind the need for great caution before granting 

permission. 

 

Although it is in the public interest that dishonesty in litigation is identified publically, it is not 

in the public interest that committal proceedings be brought in the circumstances of this 

case, where the Defendant discontinued his claim at a relatively early stage of the 

proceedings’. 

An appeal was launched with the 

permission of Lord Justice McCombe. 

 

Having ‘accepted that there was good 

evidence that Mr Romaine had been 

dishonest in the presentation of his 

claim’, the appellant insurer argued that 

Mr Justice Goose had erred in failing 

to find that its ‘application was not in the 

public interest’. 

 

The Decision on Appeal 

 

Haddon-Cave LJ, with whom Davis LJ 

agreed, allowed the appeal, finding in 

favour of the defendant on 3 separate 

grounds. 

 

‘F i rst, the Judge [Goose J] took into account 

an irrelevant matter, namely the absence 

of any warning given to the Respondent 

that if he brought a claim for personal injury 

for hearing loss based on false statements, 

he ran the risk of committal proceedings’. 

 

Although the absence of a warning may be 

relevant in some cases, it is difficult for a 

personal injury claimant to show that they 

have suffered prejudice if they themselves 

have are responsible for bringing the 

fraudulent claim. 

 

‘Second, the Judge failed to take into 

account a relevant matter, namely the 

mischief that early discontinuance 

represents in the hands of unscrupulous 

claimants and lawyers who engage in 

bringing false insurance claims’.  

 

Labouring this point further, he 

contextualised insurance fraud within a 

deeper discussion on the post-April 2013 

costs implications that burden defendant 

employers and insurers: 

 

‘It is clear that the modus operandi of some 

of those involved in fraudulent insurance 

claims has been to issue tranches of 

deliberately low-value claims (sometimes 

on an industrial scale) for e.g. whiplash, 

slips and trips etc and when confronted with 

resistance or evidence of falsity, simply 

then to drop those particular claims, in 

anticipation that it would probably not be 

worth the candle for insurers to pursue the 
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matter further, particularly since recovery of 

costs can itself be time-consuming and 

costly and nominal claimants may be 

impecunious. The problem has become 

even more acute in recent times because 

of one-way cost shifting (“QOCS”) and the 

costs of proving “fundamental dishonesty” 

under CPR 44.16 (and c.f. section 57 of 

Criminal Justice and Court Act 2015)’. 

 

‘Third, the Judge erred and was wrong to 

conclude that the proposed committal  

proceedings would not be proportionate’. 

 

Thus, the Court of Appeal judges were able 

to intervene and ‘re-make’ the original, 

‘flawed’ decision of Goose J. It was in ‘the 

public interest’ to do so, not just in this 

isolated claim, but also in ongoing and 

future examples of low-value insurance 

fraud:  

 

‘... the message needs to go out to those 

who might be tempted to bring - or lend 

their names to - fraudulent claims: that 

dishonest claimants cannot avoid being 

liable to committal proceedings merely by 

discontinuing their original fraudulent 

claim’. 

 

Davis LJ noted that the substantive hearing 

will likely test the claimant’s contention that 

he was ‘at all material times unaware of 

what was being said or written by his then 

solicitors’, Asons.  

 

Full text judgment can be accessed here. 

 

Ex-Soldier Sets Up 

£30,000 Crowdfunding 

Page to Bring Q Fever 

Appeal 

 

Previously, in edition 269 of BC Disease 

News (here), we reported that the Ministry of 

Defence (MoD) had successfully defended 

a Q fever claim on breach of common law 

and/or statutory duty at the Central London 

County Court, before Her Honour Judge 

Boucher.  

 

At trial, in March 2019, Wayne Bass, an ex-

2
nd

 Battalion Private, failed to establish that 

his former employer had been negligent in 

not having taken ‘all reasonable steps to 

minimise remove or minimise’ the risk of 

exposure to Coxiella burnetii bacteria, the 

pathogen responsible for causing Q fever 

in Helmand province, which later 

developed into Q fever chronic fatigue 

syndrome. 

 

It was argued that doxycycline antibiotics, 

‘effective in a treating dose’, should have 

been administered to inhibit infection in the 

course of military service, between 2011 

and 2012, but the Court found that it was 

wrong to automatically assume that 

doxycycline was ‘effective in a 

preventative dose’.  

 

In fact, HHJ Baucher assessed that the risk 

of Q fever was so 'low', that:  

 

‘There was nothing the defendant could do 

to avoid exposure to Q fever, save not to 

deploy troops to Afghanistan’. 

 

Last month, Hilary Meredith Solicitors (the 

claimant’s solicitors) were still considering 

whether to appeal the 1
st

 instance 

judgment, but this week, it was reported 

that 34-year-old Wayne Bass had started a 

fundraising page on Crowd Justice – a 

clear signal of intent to bring a legal 

challenge.
1

  

 

Until now, the case had been handled by 

his solicitors and QC barrister pro bono. 

However, to take the appeal ‘the whole 

way’ (i.e. to a re-trial), he will need to pay 

at least £30,000 to cover his legal 

representation fees.  

 

Initially, he is seeking £10,000 in donations, 

though it is not specified whether this figure 

covers more than the cost of drafting the 

appeal notice.  

 

According to Hilary Meredith, there are 

‘other similar cases being prepared’. If the 

appeal decision is heard first, the ‘other 

similar cases’ may be bound by the 

appeal. 

 

More Mixed Success in 

J&J Talc-Cancer 

Lawsuits, Amid $25 

Million Verdict 

 

Since the start of April, Johnson & Johnson 

(J&J), the manufacturer of Johnson’s Baby 

Powder and Shower to Shower products, 

has had an appreciable run of wide-

ranging success in product liability cases 

claiming that use of talc products causes 

ovarian cancer and mesothelioma. 

 

In edition 267 of BC Disease News (here), we 

reported that J&J had been ordered to pay 

$29 million (£22 million) in damages, thanks 

to a Californian jury verdict. A fortnight later 

(read our article here), J&J was cleared of 

liability by the Supreme Court in New 

Jersey, in the same week that the company 

settled 3 lawsuits. In quick succession, we 

then reported (here) on a Californian trial 

which concluded without a finding of 

liability. 

 

To assuage the uncertain legal and 

financial position that J&J faces (more than 

14,000 multi-million dollar lawsuits), it 

sought to consolidate 2,400 state court 

claims before a single judge in a Delaware 

federal court. However, as we reported in 

edition 273 (here), the company was 

unsuccessful in doing so. 

 

As expected, J&J’s mixed success has 

continued this week, with 2 negligence 

lawsuits having been resolved at trial.
2

 

 

The New York Supreme Court, on Tuesday, 

ordered J&J to pay at least $25 million in 

compensation to 66-year-old Donna Olson, 

who pleaded that she had developed 

mesothelioma owing to a lifetime of Baby 

Powder application. The jury is scheduled 

to return to Court next week to assess the 

payment of additional damages that 

punish J&J for putting ‘corporate profits and 

reputation over the health and safety of 

consumers’
3

  

 

This verdict marks the 10
th

 claimant victory 

to-date, though J&J spokeswoman, Kim 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/851.html
https://www.bc-legal.co.uk/bcdn/841-269-mod-successfully-defends-military-q-fever-claim
https://www.crowdjustice.com/case/qfever/?fbclid=IwAR10BVfHYkXFRYPM9Vvq6IijXDK7L4qk5pmToiSwuF2JRC4yvJDVy8PhHLY
https://www.bc-legal.co.uk/bcdn/831-267-29-million-award-for-johnson-johnson-talc-using-mesothelioma-victim
https://www.bc-legal.co.uk/bcdn/844-269-johnson-johnson-settles-3-talc-mesothelioma-claims-amid-trial-success
https://www.bc-legal.co.uk/bcdn/851-270-johnson-johnson-continues-run-of-success-in-latest-talc-cancer-trial
https://www.bc-legal.co.uk/bcdn/878-273-j-j-fails-to-exercise-creditor-loophole-talc-cancer-claims-remain-in-state-courts
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Montagnino, has stated that the decision will be appealed: 

 

‘This trial suffered significant legal and evidentiary errors -- one of the most egregious being the demonstrably false testimony from the 

plaintiff’s central expert’. 

 

On the same day, a South Carolina state court jury cleared J&J of liability for Beth-Anee Johnson’s asbestos-related cancer, representing 

its 7
th

 successful defence.
4

 

 

Much like J&J’s trial prospects, its share price over the past week has oscillated with no discernible impact instigated by the latest trial 

results. 

 

Graph: J&J Share Price (1 Week) 

 

 

(Source: Hargreaves Lansdown) 

 

Why Did Seth Lovis Enter into Administration? 

 

When we reported (here) that Seth Lovis & Co Solicitors Ltd, the claimant personal injury and industrial disease specialist, had ceased 

trading, all we knew was that the company’s debts due to creditors had inflated by 22% in the latest accounting year (ending 31 March 

2018), to £18.9 million. 

 

This Tuesday, the approved Notice of administrator’s proposals was filed on Companies House, following the instruction of insolvency 

practitioners on 11 March 2019, which has painted a clearer picture of the firm’s collapse.
5

 

 

The joint administrator’s notice explains that the company had initially borrowed from specialist legal funders (Doorway Capi tal and VFS) 

to assist with cash-flow – a common practice for law firms with long working capital cycles.  

 

However, capital accrued on WIP was not materialising, as ‘a high number of CFA funded’ product liability claims were not settling, ‘either 

as forecast or at all’. In the majority of the cavity wall insulation claims, defendants did not admit liability. 

 

To meet ever-increasing financial pressures, the firm was forced to borrow ‘additional significant sums’, in the region of £3.7 million, from 

unsecured lenders. 

 

After merger and sale options had failed to progress sufficiently quickly (by mid-December 2018), the company was left unable to pay its 

creditors, which had competing claims for their respective security over WIP.  

 

3
rd

 party restructuring advice led to the determination that the company was insolvent and could be wound -up, pursuant to s.122(f) of the 

Insolvency Act 1986, as its financial position fell within the scope of s.123(e). 

https://www.bc-legal.co.uk/bcdn/818-265-seth-lovis-co-ceases-trading.html
https://beta.companieshouse.gov.uk/company/08913382/filing-history
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However, administration was recommended over hastily winding-up the company or awaiting SRA intervention (at a cost of £1 million), 

with a view to providing the best outcome for creditors. 

 

The joint administrators’ current prediction is that secured creditor debtors will receive full payment from both the proceed s of sale of Seth 

Lovis’ Bloomsbury office and the capital actualised by outstanding WIP. While preferen tial creditors can expect a dividend, unsecured 

creditors, owed a total of £3.5 million when the firm closed, are ‘unlikely’ to pocket the same. 

 

Recovery First completed the transfer of 1,400 live client files to other SRA-registered claimant law firms by 26 February 2019. 
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LAMP Applies for Voluntary Liquidation 

 

On 16 May 2019, LAMP Insurance Company Limited, the renowned after-the-event (ATE) 

provider, submitted an application to the Supreme Court of Gibraltar, under s.163 of the 

Gibraltar Companies Ordinance 2001, requesting that the company be placed into 

liquidation.
6

 

 

 

 

On its website, Gibraltar-based LAMP explains the source of its financial difficulties: 

 

‘The Company’s cashflow projections show that it has insufficient liquid assets to enable it 

to pay its debts as they fall due and there is no reasonable prospect of obtaining sufficient 

liquid assets in sufficient time to enable it to do so’.
7

 

 

Consequently, LAMP and parent company (LAMP Group Limited) directors have conceded 

that negotiations for additional finance (to meet corporate obligations under existing 

contracts and recommence issuing new contracts) have failed. 

 

The application hearing has been listed for 31 May 2019. 

 

In the interim, the company has warned its policy holders that it is still ‘actively considering 

all options, including a potential sale of the business’, though a successful acquisition would 

require the completion of due diligence checks, regulatory approval and unconditional 

financial commitment before the hearing date. 

 

Policies that have not expired will remain in force, but LAMP has cautioned policy holders, 

e.g. claimant personal injury firms, that ‘it is unable to make any claim payments’, as a 

result of its ‘insolvent’ status. They should therefore ‘immediately consider acquiring 

alternative insurance protection’ on behalf of their injured clients. Defendant parties should 

also be warned that their prospects of recovering costs from a LAMP-indemnified claimant 

may be significantly worsened by the company’s insolvent status. 

 

In the likely event that the company continues the winding up process, LAMP’s appointed 

liquidator will contact its creditors. 

 

‘Time to Breathe’ Report Advises Regulatory Bodies 

to Treat Air Pollution as an Occupational Health 

Issue 

 

Time to Breathe’ Report Advises Regulatory Bodies to Treat Air Pollution as an Occupational 

Health Issue 

 

In August 2018, the Government published King’s College London research, which 

estimated that between 28,000 and 36,000 people die every year in the UK, as a result of 

air pollution.
8

 

King’s College London is currently 

investigating the effects of urban pollution 

on professional drivers in the Diesel Exhaust 

Mitigation Study (DEMiSt), which we 

discussed at length in edition 250 of BC 

Disease News (here). 

 

Despite the perceptible increase in 

publicity among scientists, Sarah Newton 

MP, the former Minister of State at the 

Department for Work and Pensions (DWP), 

revealed at the start of this year, that the 

Health and Safety Executive (HSE) was not 

undertaking any research into the effects of 

air pollution on outdoor worker health. 

 

The British Safety Council (BSC) ultimately 

considers that the Government and HSE are 

demonstrating ‘a lack of interest’ in 

protecting workers against the risk of air 

pollution-induced respiratory diseases, 

such as lung cancer, chronic obstructive 

pulmonary disease (COPD), heart disease, 

type-2 diabetes and infertility.
9

 Lawrence 

Waterman, Chairman of the British Safety 

Council, maintains that: 

 

‘The social and economic implications of 

ambient air pollution are clear. It must be 

recognised as an occupational health 

hazard, much like some toxic substances 

such as asbestos’.
10

 

 

This month BSC published a White Paper: 

Impact of air pollution on the health of 

outdoor workers – The case for action, as 

part of their January-launched Time to 

Breathe campaign, which is focused on 

the protection of outdoor workers from air 

pollution. The impact report emphasises the 

importance of regulatory bodies obtaining 

as much information as possible on air 

pollution as an emerging occupational 

(and public) health risk, if employers are to 

fulfil their duty of care: 

 

‘If the employer, as the Health and Safety at 

Work Act (1974) requires, is to provide “such 

information, instruction, training and 

supervision as is necessary to ensure, so far 

as is reasonably practicable, the health 

and safety at work of his employees”, then 

it is imperative that the employer is 

furnished with this information from the 

outset’. 

http://www.worldoffshorebanks.com/images/Gibraltar%20Companies%20Ordinance%20(CAP%2030).pdf
https://www.bc-legal.co.uk/bcdn/703-250-demist-study-suggests-ways-to-reduce-diesel-fume-exposure
https://www.britsafe.org/media/6638/mpo187_time-to-breathe-white-paper-v5.pdf
https://www.britsafe.org/media/6638/mpo187_time-to-breathe-white-paper-v5.pdf
https://www.britsafe.org/campaigns-policy/time-to-breathe-air-pollution-campaign/research-the-case-for-action/
https://www.britsafe.org/campaigns-policy/time-to-breathe-air-pollution-campaign/research-the-case-for-action/
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To facilitate the gathering of useful 

information, BSC has teamed up with King’s 

College London to develop Canairy, a 

mobile app that uses the London Air Quality 

Network (LAQN) pollution map and GPS to 

calculate London workers’ exposure to 

pollution [nitrogen dioxide (NO
2

), ozone 

(O
3

), and particulate matter (PM 2.5 and PM 

100)] on an hourly basis.  

 

Individual exposure levels are then 

compared against the relevant World 

Health Organisation (WHO) limits, which BSC 

urges the UK to adopt, and Canairy notifies 

the user if and when his or her exposure 

exceeds those limits. 

 

Currently, the UK follows the EU Ambient Air 

Quality Directive for threshold limit values 

on ambient air, but these are less stringent 

than WHO limits. 

 

In summary, the BSC White Paper is calling 

for: 

 ‘Health and Safety Executive (HSE) 

to recognise exposure to ambient 

air pollution as an occupational 

health issue and adopt a 

Workplace Exposure Limit (WEL) for 

Diesel Engine Exhaust Emissions 

(DEEE) 

 Improvements to pollution 

monitoring across the UK so that all 

regions have the same accuracy 

as London for emissions data 

 The UK to adopt World Health 

Organisation (WHO) exposure limits 

for the main pollutants of nitrogen 

dioxide, particulate matter and 

ozone 

 Everyone to reduce their pollution 

footprint. Let’s use clean energy, 

cycle and walk more to reduce 

emissions’.
11

 

 

It also request that workers tell their MP’s 

about the need for further research, using 

this template letter. 

 

 

 

 

 

Was HSE Right to 

Reclassify Welding 

Fumes as a Human 

Carcinogen? 

 

In March of this year (here), we reported 

that the Health and Safety Executive (HSE) 

Workplace Health Expert Committee had 

reacted to an International Agency for 

Research on Cancer (IARC) Monograph, 

which concluded that exposure to mild 

steel welding fumes is associated with 

elevated risk of lung cancer and kidney 

cancer in humans.  

 

Welding involves heating materials, often 

metallic in nature, to sculpt and join. When 

vaporised (gaseous) metals are cooled in 

the air, the condensation reaction creates 

very fine solid particles that constitute 

potentially damaging welding fumes.  

 

The exact composition of these fumes can 

depend upon the type of metals involved, 

the type of welding process, and the type 

of occupational setting where the welding 

is performed. For example, stainless steel 

usually produces fumes that contain high 

concentrations of nickel compounds and 

chromium, whereas other types of steel 

often produce fumes that contain high 

concentrations of fine particulate matter, 

such as soot, dust and chemicals. 

 

As a result of the 2017 Monograph findings, 

the 1989 classification of welding fumes as 

‘possibly carcinogenic to humans’ (Group 

2B) was upgraded to ‘carcinogenic to 

humans’ (Group 1). 

 

Effective from February 2019, the HSE 

followed suit by reclassifying welding fumes 

(including mild steel welding fumes) as a 

human carcinogen, triggering an 

immediate change in enforcement 

expectations in affected industries, such as: 

 Agriculture; 

 Mining; 

 Construction; 

 Transportation; 

 Plant maintenance; and 

 Hydraulic fracturing, or fracking. 

 

It is estimated that there are around 110 

million workers exposed to welding fumes 

worldwide. Was this a well-timed decision? 

 

Incidentally, the HSE reclassification has 

coincided with a new study, published in 

the Occupational & Environmental 

Medicine journal, on the link between 

exposure to welding fumes and lung 

cancer.
12

 

 

This was a meta-analysis of case-control  

and cohort studies, whereby the University 

of Utah researchers investigated 17 million 

participants from 45 previously published 

studies. 

 

Results showed that exposed workers (‘ever’  

exposed) had a 52.5% higher lung cancer 

rate (weighted average) than non-exposed 

(‘never’ exposed) workers and when the 

researchers considered the effects of 

contributing risk factors, including cigarette 

smoke and asbestos, there was still a 17% 

greater risk of developing lung cancer 

among exposed workers.  

 

The study authors established that: 

 

‘[The] results support the conclusion that 

exposure to welding fumes increases the 

risk of lung cancer, regardless of the type 

of steel welded, the welding method (arc vs 

gas welding) and independent of exposure 

to asbestos or tobacco smoking’. 

 

Although it was evaluated that ‘shipyard 

welders’, ‘mild steel welders’ and ‘stainless 

steel welders’ had a 32%, 44% and 38% 

higher risk of lung cancer onset than non-

exposed workers, respectively, the study 

was limited by its inability to ascertain how 

cancer risk varied between ‘flux-core arc’, 

‘gas metal arc’, and ‘gas tungsten arc’ 

welding processes.  

 

Naturally, the study was also limited by the 

strength of the pool of data available for 

review. In this instance, the researchers  

could not assess how lung cancer risk 

changed with increasing duration of 

welding exposure. 

 

The meta-analysis did not go on to explain 

whether, or how, welding fumes directly 

https://www.britsafe.org/media/6641/time_to_breathe_letter_to_mp.docx
https://www.bc-legal.co.uk/bcdn/839-268-hse-reclassifies-welding-fumes-as-a-human-carcinogen#_edn1
http://publications.iarc.fr/_publications/media/download/4890/8dea8d7fcfc96b300786a8718b69e44475274beb.pdf
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cause lung cancer. To do so would have 

exceeded its initial purpose. 

 

When prompted for comment, Paul 

Cullinan, an Occupational and 

Environmental Health Researcher at Royal 

Brompton Hospital and Imperial College 

London, who was not involved with the 

meta-analysis, told Reuters:  

 

‘The process can take decades of 

exposure. Workers and their employers  

need to continue to contain welding fume 

so that it isn’t inhaled in large quantities. The 

best way to do this is through the use of 

local “exhaust” ventilation which carries the 

fume away from the worker’s breathing 

zone. Second best is the use of protective 

masks’.
13

  

 

Despite the fact that research on welding 

fume carcinogenicity is still relatively 

young, this latest study would appear to 

support the HSE decision to respect the 

2017 IARC Monograph. 

 

Miners at Higher Risk of 

Developing Black Lung 

Disease Now than in 

Younger Generations 

 

‘Black lung disease’, or coal workers 

pneumoconiosis (CWP), is typically caused 

by long-term exposure to coal dust.
14

 

 

Recently, researchers at the University of 

Illinois have been analysing coal miner 

morbidity between 1970 and 2016 and 

were intrigued to find that, where CWP was 

the cause of death, the highest proportion 

of cases was in participants born most 

recently (post-1940).  

 

How so? Conclusions were presented at this 

year’s American Thoracic Society annual 

meeting.
15

 

 

The study population included 34,711 

deceased miners, all of whom were listed 

on the National Institute of Occupational 

Safety and Health (NIOSH) National Death 

Index as having applied for federal benefits 

and contributed in the National Coal 

Workers’ Health Surveillance Program 

(CWHSP), as a result of suffering: 

 Non-malignant respiratory 

diseases (NMRD);  

 Pneumoconioses (excluding 

asbestosis), including CWP, silicosis 

and pneumoconiosis resulting 

from exposure to inorganic dusts;  

 Chronic obstructive pulmonary 

disease (COPD), including 

emphysema;  

 Lung cancer; and  

 Ischemic heart disease (IHD). 

 

N.B. For the sake of disease classification, 

pneumoconiosis and COPD both fell within 

the range of World Health Organisation 

(WHO) IDC-9 and IDC-10 codes that 

encompass NMRD. They are, to all intents 

and purposes, sub-types of NMRD.  

 

Observed cases were first characterised by 

dates of birth. There were 4 ‘birth cohort’  

categories, as follows: 

 1889  1919 (1
st

 generation); 

 1920  1929 (2
nd

 generation); 

 1930  1939 (3
rd

 generation); and 

 1940  1970 (4
th

 generation). 

 

In addition to ‘birth cohort’ separation, the 

researchers also divided deceased coal 

miners by their ages at death: 

 <65-years-old;  

 65  74-years-old; and  

 75-years-old. 

 

From the complete table of results, it can 

be inferred that the occupational health of 

coal miners has improved over time, as the 

number of applications for Black Lung 

Program benefits, at least for the most part, 

decreased from the 1
st

 to the 4
th

 

generation: 

 1
st

 generation – 7,368.5 cases 

(average per decade). 

 2
nd

 generation – 10,910 cases 

(average per decade). 

 3
rd

 generation – 4,887 cases 

(average per decade). 

 4
th

 generation – 2,118.5 cases 

(average per decade). 

 

Nevertheless, the researchers were more 

interested in the fluctuation of disease 

prevalence over time, i.e. proportional 

mortality.  

 

While the proportion of IHD mortality was 

shown to have diminished over successive 

generations in each age bracket, the 

researchers intended to expose any 

disease types that had become 

increasingly prevalent over successive 

generations and provide some explanation 

why? 

 

For workers between the ages of 65 and 74, 

it was identified that NMRD mortality 

constituted a higher proportion of overall 

mortality among those born after 1930 

(28.3% and 31.5% in the 3
rd

 and 4
th

 

generations, respectively) than those born 

prior to 1930 (15.0% and 18.5% in the 1
st

 

and 2
nd

 generations, respectively). 

 

COPD-related deaths followed the same 

pattern as NMRD cases. In 65 to 74-year-

old workers, the proportion of deaths 

occurring in the 1
st

 (6.7%) and 2
nd

 (8.3%) 

generations increased significantly in the 

3
rd

 (12.0%) and 4
th

 (13.4%) generations.  

 

What is more, with regard to 

pneumoconioses, the other major NMRD 

sub-type, proportional mortality figures 

were significantly higher in 4
th

 generation 

miners below the age of 65 (7.2%), 

compared to the older generations 

(between 3.8% and 4.8%).  

 

According to the researchers, the 

mysterious proportional surge of 

pneumoconioses mortality in the youngest 

category of 4
th

 generation miners may 

have been caused by a resurgence of 

progressive massive fibrosis (PMF) cases, 

which we previously eluded to in edition 

221 of BC Disease News (here). PMF is the 

most severe form of CWP, which triggers 

sufferers to develop large masses in the 

upper regions of their lungs. 

 

In another presentation at this week’s 

annual meeting, University of Illinois 

researchers have expanded on existing 

radiographic and pathologic evidence 

that suggests the underlying cause of 

growing PMF incidence may be excessive 

exposure to respirable crystalline silica 

https://www.bc-legal.co.uk/bcdn/456-221-black-lung-disease-found-in-former-and-current-us-coal-miners
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(RCS), in an industry where extraction 

methods have had to evolve.
16

 

 

Lung tissue samples of 325 deceased 

miners, ‘who, if they started work at age 18 

and had a 40 year career likely worked 

between 1903 and 1982’, were viewed 

under light microscopy to determine 

whether there had been a ‘historical shift in 

the type of PMF from classic coal mine dust 

associated disease towards a predominant 

silicotic form’. 

 

In order to make this determination, the 

researchers categorised the samples as 

either ‘silicotic-type PMF’ (77), ‘mixed-type 

PMF’ (107), or ‘coal-type PMF’ (141). 

 

However, the study authors arrived at the 

conclusion that, up until 1996, there was no 

statistically significant differences in the 

distribution of the samples, i.e. no 

discernible shift in PMF type.  

 

Supplementary analysis of post-1996 tissue 

samples has been proposed to rule out the 

theory that there has been a ‘silicotic-type 

PMF’ shift in more recent years (up to 2016). 

 

If long-term, excessive RCS exposure is 

proven to be principally responsible for 

causing modern-day coal workers’ PMF, 

then other labour forces may also be at 

high risk of the malignant disease. Who 

else? – the Institute of Occupational Health 

(IOSH) No Time To Lose campaign Factsheet 

lists the ‘main risk employment areas’: 

 Abrasive blasting;  

 Brick, concrete or tile 

manufacturing;  

 Bricklaying; 

 Cement finishing;  

 Ceramics manufacturing;  

 Coke and other fuel 

manufacturing;  

 Construction, cutting or grinding 

silica-containing material; 

 Demolition; 

 Drilling silica-containing material; 

 Electricity and gas supply; 

 Foundries; 

 Glass manufacturing; 

 Metals and machinery 

manufacturing;  

 Mineral product manufacturing; 

 Mining and quarrying; 

 Steel manufacturing; 

 Stonemasonry; 

 Trades that use or fit plastic 

composite products; and 

 Tunnelling. 

 

 

https://www.notimetolose.org.uk/wp-content/uploads/2018/03/Factsheet_Respirable_crystalline_silica_the_facts_MKT2730.pdf
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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