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Welcome 

 

Welcome to the 279
th

 edition of BC Disease News.  

 

In this issue, we break down the contents of Senior Master Fontaine’s collective 

case management order, in respect of so-called ‘aerotoxic syndrome’ claims. 

 

In addition, we provide analysis of the link between textured breast implants and 

a rare type of non-Hodgkin lymphoma. In 2016, the World Health Organisation 

(WHO) classified breast implant-associated large cell lymphoma (BIA-ALCL) as a 

‘disease’, and in a material development this week, the first UK letters of claim 

were sent to prospective defendants to product liability litigation.  

 

Finally, we give reasons as to why the London Assembly has just launched an 

inquiry into the health effects of dust exposure in the capital’s Underground 

network. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Attendance Notes, Extensions for Filing a Defence and Disciplinary Proceedings 

– ‘Aerotoxic Syndrome’ Collective Case Management Order – Textured Breast 

Implants and Anaplastic Large Cell Lymphoma – Roundup-Induced Non-Hodgkin 

Lymphoma Damages and Austrian Glyphosate Ban – Asbestos in Primary Schools 

– Tube Dust and the London Assembly Environment Committee. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Defendant PI Solicitor’s 

Inaccurate Attendance 

Note Amounted to 

‘Misconduct’: Solicitors 

Regulation Authority v 

Matthew Timothy 

Sparrow 

 

On 18 June 2019, judgment of the Solicitors 

Disciplinary Tribunal (SDT) was filed with the 

Law Society, in relation to a matter heard 

on 23 May 2019.
1

 

 

Defendant personal injury solicitor, 

Matthew Timothy Sparrow, of Clyde & Co 

LLP’s Manchester Office, was alleged to 

have made an ‘untrue statement’ to 

Birkenhead County Court that a claimant 

solicitor had agreed an ‘extension of time 

to file (and serve) the Defence to the claim 

on behalf of his client, which he knew or 

should have known would tend to mislead 

the Court’. 

 

Mr. Sparrow, admitted to the roll in 2003, 

was acting in a low-value traffic accident 

case, which had been brought by a client 

of Slater and Gordon (S&G).  

 

A 7-day extension of time for filing the 

defence was agreed on 17 November 

2016. Requiring additional time to comply 

with the deadline, the defendant sought a 

further 7-day extension late on the day that 

the 1
st

 extension elapsed (24 November 

2016).  

 

However, Mr. Sparrow was unable to reach 

the file handler and his only security of 

obtaining a further short extension was a 

telephone conversation with the file 

handler’s assistant, who, according to his 

attendance note, dated 28 November 

2016, had said that meeting his demands 

would ‘not be a problem’: 

 

 

 

On the following day, the Clyde & Co associate filed and served his defence. 

 

In the interim, the matter was transferred to the court and on 7 December 2016, S&G 

obtained judgment in default, which was received by Clyde & Co 2-days later. 

 

Subsequently, on 15 December 2016, Mr. Sparrow amended his attendance note to read 

that the extension could be ‘agreed’, which had the effect of making the file handler’s 

assistant’s assurance more definitive: 

 

 

 

On the same day, he informed the court that there had been an agreed extension. 

 

 

 

This correspondence was re-sent under cover of an email, dated 19 January 2019. 

 

 

 

Mr. Sparrow was employed on a 6-month contract, but only served 2-months before 

submitting his letter of resignation.  

 

As such, when the case was transferred to a new Clyde & Co handler and, on 16 February 

2017, an application to set aside default judgment was made, Mr. Sparrow’s attendance 

note was relied upon, unknowing of the fact that it had been amended. 

 

The application hearing never took place, though, as pre-hearing, S&G exhibited a witness 

statement, which included a transcript of Mr. Sparrow’s telephone call, on 24 November 

2016, and clearly conveyed that an extension had not in fact been agreed. The original 

attendance note was a reflection of an ‘inaccurate recollection’ of the telephone call. This 

was then ‘aggravated’ by his consequent amendment.  

 

Having adjourned the hearing, settlement was agreed in the 1-month interim period. 
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At the tribunal hearing, the court heard submissions that Mr. Sparrow had been under 

‘significant pressure’ in his first defendant role. He was ‘immediately’ given a large number 

of cases to manage, which only increased, regardless of requests to reduce his workload. 

Counsel argued that the ‘process driven’ nature of the work meant that ‘there was very little 

to distinguish one case from another’. There was ‘no malevolent intent’, he was ‘in all 

probability confusing the case with another matter’. 

 

When he received a copy of the transcript, Mr. Sparrow accepted his ‘simple but serious 

mistake’, which constituted ‘professional misconduct’. 

 

On assessment of the ‘seriousness of the proven misconduct’ and deciding on a sanction 

that was ‘fair and proportionate in all the circumstances’, the Tribunal recognised that Mr. 

Sparrow’s actions were ‘unplanned’ and that he had been ‘frank and open from the outset’, 

displaying ‘genuine insight into his conduct’. The impact of his conduct on the case, despite 

setting off a ‘chain of events’, was ‘minimal’. 

 

Nevertheless, the impact of his conduct on the reputation of the profession, albeit in an 

otherwise ‘unblemished career’, was ‘harmful’ and Principle 6 of the SRA Principles 2011 

had been breached. 

 

 

 

The Tribunal therefore concluded, on the basis that the misconduct was ‘moderately 

serious’, that: 

 

‘... the Respondent had failed to comply wi th his duties to the Court, and had failed to 

behave in a way that maintained the trust the public placed in him and in the profession. 

Whilst it was accepted that the Respondent had made a mistake, which was compounded 

by the amendment of the telephone attendance note, the Tribunal considered that this 

was not a mistake that any solicitor should make. The Respondent's experience in 

defendant personal injury litigation may have been limited, however, he was an extremely 

experienced claimant personal injury litigator. As such he was fully aware of the importance 

of compliance with deadlines, including the requirement for a Defendant to submit the 

Defence on time, or obtain an extension. As a result of his mistake, the Court had been 

misled. The Tribunal considered that a financial penalty was the appropriate penalty in the 

circumstances’. 

 

Following publication of the SDT decision, a Clyde and Co spokesperson stated: 

 

'Matthew Sparrow was a solicitor employed on a short term contract in Manchester in 2016. 

He had left the firm before we identified an isolated issue and reported it to the SRA. As a 

firm we hold ourselves to the highest professional and ethical standards and expect all of 

our people to uphold our code of conduct and client service standards’.
2

 

 

Accordingly, the Tribunal ordered Mr. Sparrow to pay a fine of £5,000 and costs in the sum 

of £7,000. 

Full text judgment can be accessed here. 

 

Sealed Collective Case 

Management Order for 

‘Aerotoxic Syndrome’ 

Group Litigation 

 

So-called ‘Aerotoxic Syndrome’ claims are 

being brought by airline employees who 

have sustained personal injuries (including 

neurological damage), allegedly as a 

result of exposure to toxic substances in 

aircraft cabin air. For more information, 

read our comprehensive claims handling 

publication: Aerotoxic Syndrome: An 

Emerging Risk? (here) 

 

In edition 270 of BC Disease News (here), we 

reported that a collective case 

management hearing had taken place, 

before Senior Master Barbara Fontaine, in 

regards to ‘Aerotoxicity Claims’. 

 

On 17 June 2019, the Order was, at long 

last, sealed by the Court.  

 

The effect of this agreement is to transfer a 

‘significant’ number of litigated industrial 

disease cases to the Royal Courts of Justice 

(RCJ) in London, ‘achieving greater 

certainty of outcome and an overall 

reduction in costs’.  

 

It also allows the RCJ to manage cases that 

have not yet been issued or served 

(‘intimated’ and ‘future’ claims), though the 

Order expressly invites claimant firms to ‘use 

their best endeavours’ to send letters of 

claim for all aerotoxicity cases that they 

intend to advance ‘as soon as practicable’, 

in compliance with Paragraph 6 of the Pre-

Action Protocol for Disease and lllness 

Claims. 

 

https://www.solicitorstribunal.org.uk/sites/default/files-sdt/11895.2018.Sparrow.pdf
https://www.bc-legal.co.uk/media/A%20Collection%20of%20BC%20Disease%20News%20Articles%20on%20Aerotoxic%20Syndrome.pdf
https://www.bc-legal.co.uk/bcdn/853-270-aircraft-cabin-air-litigation-soon-to-take-off
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Another feature of the Order is that it protects the claimants’ position (especially those who have only sent a letter of cla im) on limitation, 

by introducing a ‘standstill date’ (‘intimated’ cases – the date of the Order or, if later, the date of the letter of claim / ‘issued’ cases – the 

date of issue): 

 

‘The effect of this agreement is to prevent the accrual of time between the standstill date and the termination of this agreement [the Order] 

being taken into consideration at any limitation trial’. 

 

By the end of this month, solicitors’ practices, acting for (prospective) defendants to ‘Aerotoxicity Claims’, are expected to have attended 

a meeting with claimants’ solicitors, in order to determine: 

 Which defendant firm will be the nominated ‘liaison solicitor’; 

 Which of the remaining cases will join Westgate & Love v British Airways and White v British Airways as lead cases; 

 The terms upon which the claims will be stayed; 

 The limits and dates for disclosure; 

 What the preliminary issues are and in what order; 

 Proposed timetabling; 

 How a ‘docket’, or register, system can be set up to capture ‘future claims’ (those that have not been intimated to defendants) in 

the litigation; 

 What will be the latest date that a claim may be admitted for inclusion in collective case management; and 

 Future costs (costs budgeting). 

 

The Order further directs that, by no later than 28 days before the meeting, the parties should have circulated to all attend ees, in respect 

of each claim: 

 The initials of the individual claimant; 

 The date of birth of the claimant; 

 The employment dates of the claimant with the various defendants; 

 The dates of any ‘fume events’ being relied upon; 

 The broad nature of the allegation of chronic exposure; 

 The date of onset of symptoms; 

 A broad description of the nature of the symptoms; 

 The claimant's current employment status and the nature of any claim for loss of earnings; and 

 The date of issue. 

 

In addition, no later than 14 days before the meeting (this is understood to be the stage that the parties are currently approaching), Position 

Statements should be circulated, indicating a provisional choice of lead cases, all of which should allege ‘chronic exposure’ and, when 

considered in the round, should ‘consist of a fair spread of facts’.  

 

If, prior to the date of the meeting, consensus is achieved on lead cases and any other issues to be discussed, then the meet ing will not 

take place. 
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First Letters of Claim Issued in UK Breast 

Enlargement-Related Cancer Litigation 

 

This week, Leigh Day Solicitors issued letters of claim on behalf of 11 women who are the 

first claimants, in the UK, to allege that a cosmetic breast implant product (Allergan Biocell 

textured implants) has caused them to develop a rare form of non-Hodgkin lymphoma, 

called anaplastic large cell lymphoma (ALCL), or breast implant-associated (BIA) ALCL.
3

 

 

 

(Source: Flickr) 

 

It is important to differentiate current accusations involving Allergan Biocell implants with the 

Poly Implant Prostheses (PIP) scandal, which uncovered that French breast implants, 

manufactured with unapproved silicone gel, were 2 to 6 times more likely to rupture than 

standard silicone implants.
4

 

 

The European Commission’s Scientific Committee on Emerging and Newly Identified Hea lth 

Risks (SCENIHR), in a Preliminary Opinion on the safety of Poly Implant Prothèse (PIP) Silicone 

Breast Implants (2013 update), concluded that BIA-ALCL in patients with PIP implants ‘was 

just a tragic coincidence and was not directly caused by the implants’ .
5

 Meanwhile, an 

expert group, chaired by NHS Medical Director, Sir Bruce Keogh, published Poly Implant 

Prothèse (PIP) breast implants: final report of the Expert Group, which concluded that there 

was not enough evidence to recommend the early removal of PIP implants. 

 

In December 2018, Allergan Biocell implants were removed from European markets after 

France’s national agency for the safety of medicines and health products (ANSM) 

suspended safety approval
6

 and the link between the product and BIA-ALCL was classified 

as a ‘disease’ by the World Health Organisation (WHO).
7

 

 

However, a UK Medicines and Healthcare products Regulatory Authority (MHRA) Field Safety 

Notice on Allergan, published shortly after the CE certificate expired (sale and manufacture 

ceased), notified the public that: 

 

‘There is currently no evidence of an 

increased risk to patients and there is no 

need for people who have Allergan breast 

implants to get them removed or have any 

additional clinical follow-up’.
8

 

 

As of February 2019, plastic surgeons had 

identified at least 688 cases of BIA-ALCL 

worldwide.
9

 

 

Early onset symptoms of BIA-ALCL include 

pain and swelling, as fluid, known as 

seroma, builds up in affected breast tissue, 

‘usually between three and 14 years after 

implantation’.
10

 In the majority of cases, the 

cancer-type is found in scar tissue and fluid 

surrounding the implant, but in others, it has 

been known to spread throughout the body 

– especially if left untreated – which can be 

fatal.
11 

 

Leigh Day Associate, Sarah Moore, 

admitted that the chances of developing 

BIA-ALCL post-breast augmentation is low, 

but contends that the MHRA is 

underestimating the risk, which it claims to 

be 1 in 24,000, as the Authority has not 

monitored every woman who has 

undergone the procedure:
12

 

 

‘Until very recently there has been no 

proper breast implant register to track who 

may have had implantation or to track any 

potential problems reported from breast 

implant surgery. This means that there is no 

reliable data upon which to monitor the 

safety of breast implants and to determine 

accurately the incidence of injury or failure 

of any particular type of implant’.
13

  

 

Notwithstanding the position of the MHRA, 

Leigh Day is currently handling in excess of 

350 enquiries from women who have 

Allergan Biocell implants. It is pursuing 

claims on behalf of those who have been 

diagnosed with BIA-ALCL and those who 

have not, but are nonetheless 

apprehensive about future health 

implications.
14

  

 

As such, letters of claim are being sent to 

Allergan and to private surgeries who 

supplied the implants. They are seeking to 

recover the cost of implant removal, as well 

http://ec.europa.eu/health/scientific_committees/emerging/docs/scenihr_o_038.pdf
http://ec.europa.eu/health/scientific_committees/emerging/docs/scenihr_o_038.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/214975/dh_134657.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/214975/dh_134657.pdf
https://www.gov.uk/government/organisations/medicines-and-healthcare-products-regulatory-agency
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as damages for personal injury, distress and 

financial loss.  

 

It is asserted that this group of women were 

not made aware of the potential health risks 

at the time and could therefore not make 

an ‘informed choice’ when deciding 

whether to go ahead with the cosmetic 

procedure. This is significant, as the 

claimants further assert that as early as 

November 2008, it was known that there 

was an ‘association’ between breast 

prostheses and BIA-ALCL. 

 

Looking more closely at the study of Mintsje 

de Boer et al (2008),
15

 the ‘association’ is 

not as clear as proponents and the Sunday 

Express
16

 would have you believe. While the 

Dutch researchers’ association 

demonstrated an increased relative risk 

(BIA-ALCL incidence in implanted group vs. 

BIA-ALCL incidence in non-implanted 

group) of BIA-ALCL in implanted individuals, 

the absolute risk (BIA-ALCL risk without 

context) remained ‘small’.  

 

In effect, relative risk statistics are 

‘meaningless’ without reference to absolute 

risk and
17

 ‘doubling of risk’ is of little clinical 

importance when the absolute risk is low.
18

 

 

We emphasised, as recently as last week 

(here), that using epidemiological data to 

establish legal causation is a controversial 

subject. As Richard Goldberg explained: 

 

‘It is arguable that the so-called doubling of 

risk approach mooted in Sienkiewicz is 

overly simplistic. In particular, doubling of 

risk does not consider absolute risk (that is, 

the risk of something occurring without any 

context) and the severity of the outcome’.
19

 

 

To find out more about the supposed link 

between Allergan textured breast implants 

and cancer, watch Channel 4’s Dispatches 

investigation: Britain's Breast Implant 

Scandal (here). 

 

 

 

Judge to Reduce 

Glyphosate-Cancer 

Damages, While Austria 

Edges Towards 

Complete Ban 

 

In edition 269 of BC Disease News (here), we 

reported that Monsanto-owner, Bayer AG, 

had been ordered to pay more than $80 

million in damages (compensatory – $5.3 

million, punitive – $75 million and medical 

expenses – $200,000) to Edwin Hardeman, 

who successfully argued that cumulative 

exposure to glyphosate, the active 

chemical ingredient in Roundup herbicide,  

had caused him to develop non-Hodgkin 

lymphoma, in 2014.
20

 

 

A 4
th

 trial is scheduled to take place this 

summer.
21

 

 

On Tuesday, US District Judge Vince 

Chhabria, who delivered the 2
nd

 trial 

verdict, announced that he will issue a 

ruling by the end of next week, which will 

likely reduce the original damages award, 

to the effect that Mr. Hardeman’s total 

award will be $50 million or less.
22

 

 

As well as exercising his constitutional right 

to reduce the punitive damages figure, he 

has also considered reducing the 

compensatory figure, having 

acknowledged that Mr. Hardeman is in full 

remission and is therefore less likely to 

experience the same level of pain and 

suffering as when he filed the claim. 

 

In view of scientific and regulatory 

assessments finding glyphosate to be safe, 

Bayer had invited the Judge to reverse the 

March 2019 jury verdict. However, Judge 

Chhabria deemed that the jury was entitled 

to find in favour of the claimant on the 

evidence presented to them. 

 

Without doubt, the fate of US lawsuits is 

having a global effect. Last week, Austria, 

the European Union (EU) Member State with 

the highest proportion of organic farmland 

(23%, compared to an EU average of 7%), 

became the first EU nation instigate an 

outright ban of glyphosate weedkiller, even 

though it is still technically licensed within 

the Union until December 2022.
23

 

 

Although Austria’s Lower House of 

Parliament, pending approval of the Upper 

House, has been successful in passing a Bill 

to that end, the Conservative People’s Party 

(OVP) has branded the new policy as ‘pure 

populism’.  

 

Regardless, the Social Democrats, in 

collaboration with Freedom Party and 

NEOS, backed the Bill. In a statement, 

Leader of the Social Democrats, Pamela 

Rendi-Wagner, indicated that: 

 

‘The scientific evidence of the plant 

poison’s carcinogenic effect is increasing. 

It is our responsibility to ban this poison from 

our environment’.  

 

There are around 13,400 product litigation 

claims in the US alone which associate 

glyphosate use with cancer of the 

lymphatic system. 

 

Facing growing pressure from shareholder 

activists, Bayer has set up a Supervisory 

Board Committee, comprising of 8 board 

members, which will consult with the 

Management Board on legal strategy, in 

an attempt to assist with the resolution of 

claims.
24

 The business has also instructed 

additional legal representation to advise 

on trial tactics and mediation on an 

ongoing basis. The appointment is 

‘intended to add fresh and independent 

perspectives’. 

 

Almost 50% of Primary 

Schools Contain 

Asbestos 

 

Out of a total 11,217 state-funded primary 

schools in England, at least 5,196 contain 

asbestos. This is according to the results of 

an investigation, led by claimant personal 

injury firm, Stephensons Solicitors.
25

 

 

The Law Firm was prompted to launch its 

investigation after nearly 23% of schools 

failed to respond to UK Government 

https://www.bc-legal.co.uk/bcdn/919-278-upcoming-conference-association-versus-causation-epidemiology-versus-the-law
https://www.channel4.com/programmes/dispatches/on-demand/69736-001
https://www.bc-legal.co.uk/bcdn/843-269-bayer-ordered-to-pay-81-million-in-2nd-herbicide-cancer-trial-loss
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deadline (February 2019), set by the 

Department of Education (DoE), which 

invited every school to report how much 

asbestos was contained in their buildings
26

 

– published findings from the DoE’s Asbestos 

Management Assurance Process in schools 

survey have been promised in due course. 

 

Subsequently, the occupational disease 

specialist submitted a freedom of 

information (FOI) request to 152 local 

education authority areas, of which 105 

responded. Of course, the number of 

asbestos-containing primary schools could 

be higher than 5,196, but information 

regarding the remaining 3,791 schools, 

held by 47 non-responsive local education 

authority areas, was not provided.  

 

What is more, academies and free schools, 

which now represent the majority of schools 

in England, are no longer required to report 

to their local education authority on 

asbestos, as it is deemed to be an issue 

outside of their control. 

 

For these reasons, Stephensons Partner, 

Kate Sweeney, believes that this is only the 

‘tip of the iceberg’ and is ‘calling for all 

schools and local education authorities to 

publicly disclose if asbestos is on the 

premises and the measures being taken to 

manage it’. 

 

The Government’s Public Accounts  

Committee has previously called for the 

DoE to ‘name and shame’ schools that are 

unwilling to cooperate with public inquiries 

in respect of asbestos. 

 

On the subject of industrial disease data, 

we reported, in edition 273 of BC Disease 

News (here), that more than 300 teachers  

had died of asbestos-induced 

mesothelioma since the turn of the century. 

However, asbestos only presents a health 

risk if it is disturbed or damaged, thereby 

releasing fibres into the atmosphere. 

 

For asbestos exposure in children (5-years-

old), the Government has been advised 

that the lifetime risk of developing 

mesothelioma is around 3.5 times greater 

than in an adult first exposed at 25-years-

old and around 5 times greater than in an 

adult first exposed at 30-years-old. 

 

London Assembly 

Committee 

Commences ‘Tube Dust’ 

Investigation 

 

Approximately 4.8 million
27

 commuters use 

London’s Tube network on a daily basis
28

 

and, in edition 217 of BC Disease News 

(here), we reported on the issue of 

excessive noise exposure on the Tube.  

 

More recently, however, exposure to 

potentially toxic dust has been a more 

widely reported public health concern in 

the media.  

 

Dr Samantha Walker, Director of Research 

and Policy at Asthma UK, has stressed that 

an estimated 489,200 asthma sufferers are 

particularly at risk of poor air quality on the 

Tube, with the charity having previously 

called for amendments to be made to the 

Clean Air Act 1993. 

 

The Institution of Mechanical Engineers is 

another body that has called for ‘urgent 

action’ to be taken on ‘dangerous’ levels of 

Tube pollution in recent months, in 

conjunction with its publication: A Breath of 

Fresh Air: New Solutions to Reduce Transport 

Emissions.
29

 

 

Why Is the Tube Dusty? 

 

The Underground transport system, in 

London, is the oldest in the world, with 

deep, poorly ventilated tunnels. As a result, 

dust ‘tends not to disperse’.  

 

What Is the Dust Composed of? 

 

Previous studies have found high levels of 

iron-based pollutants, which are created 

by wear on train brakes and friction 

between the wheels and tracks. Other 

pollutants present include traces of 

chromium, manganese, copper, nickel, 

vanadium, arsenic, cadmium, cobalt, zinc 

and quartz.  

Pollutant-based particulate matter (PM) 2.5 

is heavier and larger than above ground 

carbon particles. 

 

Leading air quality expert, Professor 

Stephen Holgate, identifies that: 

 

‘Metals from the rail and break friction are 

highly reactive and will damage the 

delicate lining cell of the lung, like welding 

fumes do’. 

 

Nonetheless, an Institute of Occupational 

Medicine Research Report, published in 

2003, concluded that because 

concentrations on the underground are 

well below allowable workplace 

concentrations for welding fumes, they are 

‘unlikely to represent a significant 

cumulative risk to health of workers or 

commuters’.
30

 

 

What Is the London Assembly Doing to 

Further Investigate ‘Tube Dust’? 

 

Last Thursday, the London Assembly’s 

Environment Committee opened an inquiry 

into ‘tube dust’ on the Underground and the 

knock-on health effects of cumulative 

exposure. 

 

Committee Chair, Caroline Russell stated: 

 

‘The Environment Committee is committed 

to finding out the content of tunnel and 

other dust on the Underground but also 

what the impact of Tube dust is on the 

health of workers and passengers’. 

 

This latest investigation is expected to build 

on the Committee on the Medical Effects of 

Air Pollutants (COMEAP) Report, 

commissioned by TfL, which was the first 

research since 1998 on this specific issue.
31

  

 

The Government Advisory Body’s Report
32

 

used unpublished findings from King’s 

College London academics, in the field of 

air quality, which found that the Northern 

Line had the highest concentration of PM 

2.5. On 10 days of testing,
33

 Hampstead, 

the deepest Northern Line station, situated 

60 metres (200 feet) below ground, 

contained 30 times more PM 2.5 [492 

micrograms per cubic metre (μg/m
3

) of air] 

https://www.bc-legal.co.uk/bcdn/879-273-more-than-300-teachers-have-died-of-mesothelioma-since-the-turn-of-the-century
https://www.bc-legal.co.uk/bcdn/409-217-hearing-loss-on-the-london-underground.html
https://www.legislation.gov.uk/ukpga/1993/11/pdfs/ukpga_19930011_en.pdf
https://www.imeche.org/docs/default-source/1-oscar/reports-policy-statements-and-documents/imeche-air-quality-report.pdf?sfvrsn=2
https://www.imeche.org/docs/default-source/1-oscar/reports-policy-statements-and-documents/imeche-air-quality-report.pdf?sfvrsn=2
https://www.imeche.org/docs/default-source/1-oscar/reports-policy-statements-and-documents/imeche-air-quality-report.pdf?sfvrsn=2
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/769884/COMEAP_TfL_Statement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/769884/COMEAP_TfL_Statement.pdf
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than an average roadside monitoring site 

on a busy London road (16 μg/m
3

 of air).
34

 

 

Essentially, COMEAP found that passengers 

are exposed to the same concentration of 

particulates in 1 hour on the tube as they 

are during a full day above ground in 

ambient London air, or a 7.5 hour bus 

journey (one-third of the pollution on a 2.5 

hour journey): 

 

‘Given that there is strong evidence that 

both long- and short-term exposure to 

particle pollutants in ambient air are 

harmful to health, it is likely that there is 

some health risk’. 

 

In the face of evidence that tube dust levels 

are hazardous, Director of Asset Operations 

at TfL, Peter McNaught, has assured that 

dust levels on the Tube are ‘closely 

monitored ... through a wide range of 

measures, ensure that particle levels are 

well within Health & Safety Executive [HSE] 

guidelines’. In fact dust pollution levels are 

4 times lower than the HSE limit (4mg/m
3

 for 

respirable dust).
35

 

 

However, some argue that the HSE currently 

sets an ‘informal target’ to limit dust 

exposure, which means that dust levels 

well-under the limit are still not safe. 

 

In recognition of this, TfL Director of Health, 

Safety and the Environment, Jill Collis, has 

pledged that the institution is working 

towards stricter targets of less than 5mg/m
3  

for inhalable dust and less than 1mg/m
3 

for 

respirable dust.
36

 

 

What Measures Can Be Taken to Reduce 

Dust Exposure? 

 

In 2014, plans to unveil a specialist tunnel-

cleaning train were scrapped as ‘unviable’, 

but in 2017, as part of another cleaning-

centred regime, so-called ‘magic wands’ 

were released as a means to reduce dust 

at 46 London Underground stations. 

 

A spokesperson for the Mayor of London, 

Sadiq Khan, revealed that: 

 

‘Trials at over 40 of the worst stations and 

tunnels resulted in pollution levels falling by 

up to 40 per cent on days when deep cleaning was used’. 

 

Aside from cleaning measures, TfL is developing techniques for track replacement, which 

should create less dust. Also, new signalling on the Northern and Jubilee Lines is reducing 

the need for drivers to break so defensively, which, at least in theory, should generate less 

PM 2.5.
37

  

 

The Jubilee Line, being the most modern line on the network, has been upgraded in recent 

years through the implementation of Platform Edge Doors (PED) at Westminster, Waterloo, 

Southwark, London Bridge, Bermondsey, Canada Water, Canary Wharf and North 

Greenwich Stations
38

 – see the image below.  

 

 

[Sources: Wikipedia and Wikimedia Commons (as edited by BC Legal)]  

 

Although PED were not originally intended to operate as a health and safety mechani sm, 

the London Assembly Committee, in collaboration with (COMEAP), will monitor the benefits 

of barrier doors on PM 2.5 levels, along with the perceived benefits of electrostatic 

precipitators (using electrical forces to collect particles) and enhanced tunnel ventilation 

(using fans).
 

 

 

A disadvantage of PED is that they are not in contact with the ceiling and are therefore not 

a total barrier to tunnel air. However, in Barcelona, full -height Platform Screen Doors (PSD) 

have been trialled on the metro system, which fully obstruct the tunnel from the platform.
39

  

 

We will continue to follow up on this emerging EL/PL risk as the London Assembly inquiry 

continues. 

 

 



 
  PAGE | 10 

 

 

References 

 

1

 Nick Hilborne, ‘“Under pressure” lawyer misled court after amending attendance note’ (3 July 2019 Legal Futures) 

<https://www.legalfutures.co.uk/latest-news/under-pressure-lawyer-misled-court-after-amending-attendance-note> accessed 3 July 

2019.  

2

 John Hyde, ‘Defendant solicitor blames 'workload pressure' for file mistake’ (3 July 2019 Law Gazette) 

<https://www.lawgazette.co.uk/news/defendant-solicitor-blames-workload-pressure-for-file-mistake/5070834.article> accessed 3 

July 2019.  

3

 Neil Rose, ‘Leigh Day begins action over breast implant linked to cancer’ (2 July 2019 Litigation Futures) 

<https://www.litigationfutures.com/news/leigh-day-begins-action-over-breast-implant-linked-to-cancer> accessed 2 July 2019.  

4

 ‘PIP breast implants’ (21 January 2019 NHS) <https://www.nhs.uk/conditions/pip-implants/> accessed 4 July 2019.  

5

 ‘PIP implant breast cancer link ruled out’ (30 October 2013 NHS) <https://www.nhs.uk/news/cancer/pip-implant-breast-cancer-link-

ruled-out/> accessed 4 July 2019. 

6

 Swerdlow SH et al., The 2016 revision of the World Health Organization classification of lymphoid neoplasms. Blood. 2016 May 

19;127(20):2375-90. <http://www.bloodjournal.org/content/bloodjournal/127/20/2375.full.pdf> accessed 3 July 2019.  

7

 ‘Evaluation of the use of silicone breast implants (other than PIP) in France 2010 -2013’ (May 2014 ANSM) 

<https://www.ansm.sante.fr/var/ansm_site/storage/original/application/7fd4f94f69f8a07befd7f1e2753187ab.pdf> accessed 4 July 

2019.  

8

 ‘MHRA statement on Allergan’ (19 July 2018 GOV.UK) <https://www.gov.uk/government/news/mhra-statement-on-allergan> 

accessed 4 July 2019.   

9

 <https://www.icij.org/investigations/implant-files/canada-joins-textured-breast-implants-ban-over-cancer-links/> accessed 2 

January 2019. 

10

 ‘Allergan breast implant claims’ (Leigh Day) <https://www.leighday.co.uk/Product-safety-and-consumer-law/Healthcare/Allergan-

breast-implant-claims> accessed 4 July 2019.  

11

 Breast Implant-Associated Anaplastic Large Cell Lymphoma (BIA-ALCL)’ (4 February 2019 US FDA) <https://www.fda.gov/medical-

devices/breast-implants/breast-implant-associated-anaplastic-large-cell-lymphoma-bia-alcl> accessed 3 July 2019.  

12

 ‘Breast implants and Anaplastic Large Cell Lymphoma (ALCL)’ (4 April 2019 GOV.UK) <https://www.gov.uk/guidance/breast-implants-

and-anaplastic-large-cell-lymphoma-alcl> accessed 4 July 2019.  

13

 ‘Women with Allergan breast implants considering legal action’ (24 June 2019 Leigh Day) 

<https://www.leighday.co.uk/News/2019/June-2019/Women-with-Allergan-breast-implants-considering-le> accessed 4 July 2019.  

14

 ‘Latest stage in potential legal action over breast implants’ (1 July 2019 Leigh Day) <https://www.leighday.co.uk/News/2019/July-

2019/Latest-stage-in-potential-legal-action-over-breast> accessed 4 July 2019.  

15

 Mintsje de Boer MD et al., Breast Implants and the Risk of Anaplastic Large-Cell Lymphoma in the Breast. JAMA Oncol. 2018 Mar; 

4(3): 335–341. <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5885827/> accessed 4 July 2019.  

16

 Lucy Johnston, ‘Breast surgery scandal: Experts ignored proof of implant cancer risk’ (30 June 2019 Sunday Express) 

<https://www.express.co.uk/news/uk/1147182/breast-implant-cancer-breast-enlargement-surgery> accessed 4 July 2019.  

17

 ‘Absolute Risk vs. Relative Risk: What’s the difference?’ (1 March 2017 EUFIC) https://www.eufic.org/en/understanding-

science/article/absolute-vs.-relative-risk-infographic> accessed   

18

 Andrade C, Understanding relative risk, odds ratio, and related terms: as simple as it can get. J Clin Psychiatry. 2015 Jul;76(7):e857-

61. <https://www.ncbi.nlm.nih.gov/pubmed/26231012> accessed 4 July 2019.  

19

 Goldberg, R. (2014). Epidemiological Uncertainty, Causation, and Drug Product 

Liability. McGill Law Journal / Revue de droit de McGill, 59 (4), 777–818. <http://lawjournal.mcgill.ca/userfiles/other/30625-

Article__2___Goldberg.pdf> accessed 4 July 2019.  

20

 In re: Roundup Products Liability Litigation, MDL 2741, U.S. District Court, Northern District of California (San Francisco). 

21

 Joel Rosenblatt, ‘Bayer's $80 Million Roundup Verdict Will Probably Be Cut’ (3 July 2019 Bloomberg) 

<https://www.bloomberg.com/news/articles/2019-07-03/roundup-award-of-80-million-against-bayer-will-probably-be-cut> 

accessed 3 July 2019.  

22

 Tina Bellon, ‘U.S. judge to slash $80 million Roundup jury verdict: court hearing’ (3 July 2019 Reuters) 

<https://www.reuters.com/article/us-bayer-glyphosate-lawsuit/u-s-judge-to-slash-80-million-roundup-jury-verdict-court-hearing-

idUSKCN1TX32C> accessed 3 July 2019.  

23

 Francois Murphy and Alexandra Schwarz-Goerlich, ‘Austrian parliament backs EU's first total ban of weedkiller glyphosate’ (2 July 

2019 Reuters) <https://www.reuters.com/article/us-austria-glyphosate/austrian-parliament-backs-eus-first-total-ban-of-weedkiller-

glyphosate-idUSKCN1TX1JR> accessed 4 July 2019.  

https://www.legalfutures.co.uk/latest-news/under-pressure-lawyer-misled-court-after-amending-attendance-note
https://www.lawgazette.co.uk/news/defendant-solicitor-blames-workload-pressure-for-file-mistake/5070834.article
https://www.litigationfutures.com/news/leigh-day-begins-action-over-breast-implant-linked-to-cancer
https://www.nhs.uk/conditions/pip-implants/
https://www.nhs.uk/news/cancer/pip-implant-breast-cancer-link-ruled-out/
https://www.nhs.uk/news/cancer/pip-implant-breast-cancer-link-ruled-out/
http://www.bloodjournal.org/content/bloodjournal/127/20/2375.full.pdf
https://www.ansm.sante.fr/var/ansm_site/storage/original/application/7fd4f94f69f8a07befd7f1e2753187ab.pdf
https://www.gov.uk/government/news/mhra-statement-on-allergan
https://www.icij.org/investigations/implant-files/canada-joins-textured-breast-implants-ban-over-cancer-links/
https://www.leighday.co.uk/Product-safety-and-consumer-law/Healthcare/Allergan-breast-implant-claims
https://www.leighday.co.uk/Product-safety-and-consumer-law/Healthcare/Allergan-breast-implant-claims
https://www.fda.gov/medical-devices/breast-implants/breast-implant-associated-anaplastic-large-cell-lymphoma-bia-alcl
https://www.fda.gov/medical-devices/breast-implants/breast-implant-associated-anaplastic-large-cell-lymphoma-bia-alcl
https://www.gov.uk/guidance/breast-implants-and-anaplastic-large-cell-lymphoma-alcl
https://www.gov.uk/guidance/breast-implants-and-anaplastic-large-cell-lymphoma-alcl
https://www.leighday.co.uk/News/2019/June-2019/Women-with-Allergan-breast-implants-considering-le
https://www.leighday.co.uk/News/2019/July-2019/Latest-stage-in-potential-legal-action-over-breast
https://www.leighday.co.uk/News/2019/July-2019/Latest-stage-in-potential-legal-action-over-breast
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5885827/
https://www.express.co.uk/news/uk/1147182/breast-implant-cancer-breast-enlargement-surgery
https://www.eufic.org/en/understanding-science/article/absolute-vs.-relative-risk-infographic
https://www.eufic.org/en/understanding-science/article/absolute-vs.-relative-risk-infographic
https://www.ncbi.nlm.nih.gov/pubmed/26231012
http://lawjournal.mcgill.ca/userfiles/other/30625-Article__2___Goldberg.pdf
http://lawjournal.mcgill.ca/userfiles/other/30625-Article__2___Goldberg.pdf
https://www.bloomberg.com/news/articles/2019-07-03/roundup-award-of-80-million-against-bayer-will-probably-be-cut
https://www.reuters.com/article/us-bayer-glyphosate-lawsuit/u-s-judge-to-slash-80-million-roundup-jury-verdict-court-hearing-idUSKCN1TX32C
https://www.reuters.com/article/us-bayer-glyphosate-lawsuit/u-s-judge-to-slash-80-million-roundup-jury-verdict-court-hearing-idUSKCN1TX32C
https://www.reuters.com/article/us-austria-glyphosate/austrian-parliament-backs-eus-first-total-ban-of-weedkiller-glyphosate-idUSKCN1TX1JR
https://www.reuters.com/article/us-austria-glyphosate/austrian-parliament-backs-eus-first-total-ban-of-weedkiller-glyphosate-idUSKCN1TX1JR


 
  PAGE | 11 

 

 

 

24

 Edward Taylor and Tassilo Hummel ‘Bayer's supervisory board hire lawyer for glyphosate litigation’ (26 June 2019 Reuters) 

<https://uk.reuters.com/article/bayer-glyphosate-mediator/bayers-supervisory-board-hire-lawyer-for-glyphosate-litigation-

idUKFWN23X0VP> accessed 3 July 2019.  

25

 Camilla Turner ‘Asbestos found in nearly half of local authority run primary schools, new figures show’ (3 July 2019 The Telegraph) 

<https://www.telegraph.co.uk/news/2019/07/03/asbestos-found-nearly-half-local-authority-run-primary-schools/> accessed 4 July 

2019.  

26

 Mark Ellis, ‘Asbestos danger at 5,000 primary schools puts children and teachers at risk’ (1 July 2019 The Mirror) 

<https://www.mirror.co.uk/news/politics/asbestos-danger-5000-primary-schools-17325850> accessed 4 July 2019. 

27

 ‘Air quality on London Underground '30 times worse than congested roads above' (10 January 2019 The Independent) 

<https://www.independent.co.uk/news/uk/home-news/air-pollution-london-underground-tube-worse-than-above-ground-

a8721586.html> accessed 5 July 2019. 

28

 Tom Batchelor, ‘‘Tube dust’: London launches investigation into potentially dangerous substances detected on Underground’ (26  

June 2019 The Independent) <https://www.independent.co.uk/news/uk/home-news/london-underground-tfl-tube-dust-pollution-

health-danger-assembly-a8975491.html> accessed 5 July 2019. 

29

 Martin Coulter and Sean Morrison, ‘More research needed on effect of breathing in dust on Tube, report  warns’ (23 January 2019 

The Independent) <https://www.standard.co.uk/news/health/engineers-report-calls-for-more-research-into-air-pollution-on-london-

underground-a3746351.html> accessed 5 July 2019.  

30

 JF Hurley et al., Assessment of health effects of long-term occupational exposure to tunnel dust in the London Underground’ Research 

Report TM/03/02 December 2003 <https://www.researchgate.net/publication/265738695_Assessment_of_health_effects_of_long-

term_occupational_exposure_to_tunnel_dust_in_the_London_Underground> accessed 5 July 2019.  

31

 Jessica Taylor, ‘Tube pollution: How toxic is London Underground air and how to breathe cleaner air on your commute’ (10 Janu ary 

2019 Evening Standard) <https://www.standard.co.uk/futurelondon/cleanair/london-underground-pollution-what-you-need-to-know-

a4035766.html> accessed 5 July 2019. 

32

 ‘Particulate air pollution on London Underground: health effects’ (9 January 2019 GOV.UK) 

<https://www.gov.uk/government/publications/particulate-air-pollution-on-london-underground-health-effects> accessed 5 July 

2019. 

33

 ‘Tube particle pollution '30 times higher than by roads'’ (10 January 2019 BBC) <https://www.bbc.co.uk/news/uk-england-london-

46820584> accessed 5 July 2019. 

34

 Gwyn Topham, ‘Report sparks concerns over poor air quality on London Underground’ (9 January 2019 The Guardian) 

<https://www.theguardian.com/uk-news/2019/jan/09/london-underground-air-pollution-report-concerns-northern-line-particulates> 

accessed 5 July 2019. 

35

 Ashleigh Webber, ‘London Underground air quality ‘likely’ to present health risks’ (16 January 2019 Personnel Today) 

<https://www.personneltoday.com/hr/london-underground-air-quality-likely-to-present-health-risks/> accessed 5 July 2019. 

36

 ‘Air pollution: How bad is your commute?’ (25 June 2019 BBC) <https://www.bbc.co.uk/news/uk-england-london-48747402> 

accessed 5 July 2019.  

37

 Tom Batchelor, ‘‘Tube dust’: London launches investigation into potentially dangerous substances detected on Underground’ (26  

June 2019 The Independent) <https://www.independent.co.uk/news/uk/home-news/london-underground-tfl-tube-dust-pollution-

health-danger-assembly-a8975491.html> accessed 5 July 2019.  

38

 ‘Improving the trains’ (TfL) <https://tfl.gov.uk/campaign/tube-improvements/what-we-are-doing/improving-the-trains> accessed 5 

July 2019. 

‘New Tube for London: Feasibility Report’ (October 2014 TfL) <http://content.tfl.gov.uk/ntfl-feasibility-report.pdf> accessed 5 July 2019.  

39

 ‘Barcelona Metro to test vertical platform screen doors’ (Spanish Railway News) 

<http://www.spanishrailwaysnews.com/noticias.asp?not=3913> accessed 5 July 2019. 

 

https://uk.reuters.com/article/bayer-glyphosate-mediator/bayers-supervisory-board-hire-lawyer-for-glyphosate-litigation-idUKFWN23X0VP
https://uk.reuters.com/article/bayer-glyphosate-mediator/bayers-supervisory-board-hire-lawyer-for-glyphosate-litigation-idUKFWN23X0VP
https://www.telegraph.co.uk/news/2019/07/03/asbestos-found-nearly-half-local-authority-run-primary-schools/
https://www.mirror.co.uk/news/politics/asbestos-danger-5000-primary-schools-17325850
https://www.independent.co.uk/news/uk/home-news/air-pollution-london-underground-tube-worse-than-above-ground-a8721586.html
https://www.independent.co.uk/news/uk/home-news/air-pollution-london-underground-tube-worse-than-above-ground-a8721586.html
https://www.independent.co.uk/news/uk/home-news/london-underground-tfl-tube-dust-pollution-health-danger-assembly-a8975491.html
https://www.independent.co.uk/news/uk/home-news/london-underground-tfl-tube-dust-pollution-health-danger-assembly-a8975491.html
https://www.standard.co.uk/news/health/engineers-report-calls-for-more-research-into-air-pollution-on-london-underground-a3746351.html
https://www.standard.co.uk/news/health/engineers-report-calls-for-more-research-into-air-pollution-on-london-underground-a3746351.html
https://www.researchgate.net/publication/265738695_Assessment_of_health_effects_of_long-term_occupational_exposure_to_tunnel_dust_in_the_London_Underground
https://www.researchgate.net/publication/265738695_Assessment_of_health_effects_of_long-term_occupational_exposure_to_tunnel_dust_in_the_London_Underground
https://www.standard.co.uk/futurelondon/cleanair/london-underground-pollution-what-you-need-to-know-a4035766.html
https://www.standard.co.uk/futurelondon/cleanair/london-underground-pollution-what-you-need-to-know-a4035766.html
https://www.gov.uk/government/publications/particulate-air-pollution-on-london-underground-health-effects
https://www.bbc.co.uk/news/uk-england-london-46820584
https://www.bbc.co.uk/news/uk-england-london-46820584
https://www.theguardian.com/uk-news/2019/jan/09/london-underground-air-pollution-report-concerns-northern-line-particulates
https://www.personneltoday.com/hr/london-underground-air-quality-likely-to-present-health-risks/
https://www.bbc.co.uk/news/uk-england-london-48747402
https://www.independent.co.uk/news/uk/home-news/london-underground-tfl-tube-dust-pollution-health-danger-assembly-a8975491.html
https://www.independent.co.uk/news/uk/home-news/london-underground-tfl-tube-dust-pollution-health-danger-assembly-a8975491.html
https://tfl.gov.uk/campaign/tube-improvements/what-we-are-doing/improving-the-trains
http://content.tfl.gov.uk/ntfl-feasibility-report.pdf
http://www.spanishrailwaysnews.com/noticias.asp?not=3913


 
  PAGE | 12 

 

 

CONTENTS

 

PAGE 2 

 

Welcome 

 

PAGE 3 
 

Regulator Sanctions ‘Dishonest’ 

and ‘Misleading’ Avoidance of 

Professional Disbursement 

Debts: Prescott v Solicitors 

Regulation Authority [2019] 

EWHC 1739 (Admin) 

 

PAGE 4 

 

CMC Boss, Who Fraudulently 

Conspired with Asons Solicitors, 

to Serve Jail Term 

 

HSE Industrial Fatalities Statistics 

for 2018/19 

 

PAGE 7 
 

Government Should Not 

Encourage Removal of 

Asbestos from School Buildings, 

Says Leading British Expert on 

Occupational Carcinogens 

 

PAGE 8 
 

UK All-Party Parliamentary 

Group on Respiratory Health 

Launches Silicosis Inquiry 

 

PAGE 9 

 

How Accurate Are ‘Speech 

Communication Method’-

Generated Noise Levels? 

 

PAGE 10 
 

Landmark Study Identifies 

Possible Molecular Mechanism 

Linking Talc and Increased 

Ovarian Cancer Risk 

 

PAGE 12 

 

Feature: 

New Ogden Discount Rate 

Rises by 0.5%  What Impact 

Will This Have on Asbestos-

Related Mesothelioma Claims? 

  

 

 

 

 

 

 

Welcome 

 

Welcome to the 280
th

 edition of BC Disease News.  

 

In this issue, we disseminate the latest Health & Safety Executive (HSE) data on 

work-related fatalities and mesothelioma mortality in 2018/19. 

 

Moreover, we examine the findings of a recent US study, which has discovered a 

potential mechanism through which talc may cause cellular mutations that bring 

about ovarian cancer. 

 

In other news, we report on the accuracy of the ‘speech communication method’  

when retrospectively determining occupational noise levels. We do so in view of 

a newly-published clinical paper, conducted by co-author of guiding medico-

legal publications, Professor Mark Lutman. 

 

This week's feature article provides detailed analysis of the new, ()0.25% 

personal injury discount rate, which will be effective from 5 August 2019. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Withholding Disbursements and SDT Sanctions – CMC Forgery and Contempt of 

Court – HSE Fatality and Mesothelioma Statistics 2018/19 – Government Removal 

of Asbestos from Schools – Public Inquiry into Occupational Silicosis Burden – 

Subjective vs Objective Noise Level Reporting – Genital Talc Exposure and 

Ovarian Cancer – Minus 0.25% Personal Injury Discount Rate. 
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Regulator Sanctions ‘Dishonest’ and ‘Misleading’ Avoidance of Professional 

Disbursement Debts: Prescott v Solicitors Regulation Authority [2019] EWHC 

1739 (Admin) 

 

A disbarred solicitor has failed to overturn a Sol icitors Disciplinary Tribunal finding of ‘dishonesty’ and ‘misconduct’ at the High Court, the 

Law Society Gazette revealed last Thursday.
1

  

 

In cases that personal injury solicitor, Richard Prescott, had handled, it was alleged that he had ‘dishonestly’ withheld payment of around 

£146,215 in professional disbursements due to counsel and around £43,000 owed to 3
rd

 parties, including experts. 

 

His ‘dishonesty’ was deemed to be ‘deliberate, repeated and had continued over a period of time’ . 

 

Adding insult to injury, it was also alleged that the sole practitioner principal of Prescotts Solicitors, had then denied li ability for outstanding 

fees and, in so doing, had ‘misled’ the court. 

 

On 14 November 2018, the Tribunal found, ‘beyond a reasonable doubt’ that Mr. Prescott had acted ‘without integrity’ by using client 

money to ‘support his business’, in breach of SRA rules. He was ordered to pay £32,322, in respect of legal and investigative costs incurred 

by the Solicitors Regulation Authority (SRA), and struck off the roll of solicitors, under powers conferred by s.47 of the Solicitors Act 1974.  

 

 

 

Prescotts Solcitors was intervened by the SRA and shut down in July 2017.
2

 

 

Click here to read the full SDT ruling. 

 

Mr. Prescott appealed the Tribunal decision, pursuant to s.49 of 1974 Act, and the appeal hearing took place last month.  

 

 

 

https://www.solicitorstribunal.org.uk/sites/default/files-sdt/11783.2018.Prescott.pdf
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In mitigation, counsel for Mr. Prescott 

argued that disbursements were received, 

but not paid, in just a ‘small percentage of 

cases’ and that this was due in part to his 

misconception that fees were not due until 

the end of the case, rather than ‘30 days 

after submission of counsel's invoice’. 

 

As an extension of this argument, it was Mr. 

Prescott’s case that his denial of liability was 

not a denial of indebtedness, but a 

technical defence to claims for 

disbursements owed, e.g. the time by which 

payment was due. 

 

However, it was clear that as at October 

2016, there was a £149,127 shortage of 

client money, which had been caused by 

incorrect transfers from the client bank 

account to the office bank account, 

including £14,672 of unpaid professional 

disbursements. Funds in the office account 

could be called upon ‘for the purposes of 

running the firm’. Mr. Justice Lane clarified 

that: 

 

‘... monies received for professional 

disbursements were client monies’. 

 

Despite the appellant solicitor’s attempts to 

resist the ‘dishonesty’ finding, financial 

difficulties ‘at the material times’ were 

pivotal to understanding Mr. Prescott’s  

motive behind the practice of withholding 

received monies to pay disbursements. 

 

Accordingly, Lane J dismissed the appeal 

and upheld the SDT ruling: 

 

‘In conclusion, I do not find it has been 

shown that the impugned findings of the 

SDT were wrong ... the appellant had a 

practice of not paying counsel and other 

professionals and of putting monies 

properly due to them into the firm's client 

account, where it was used to help run the 

appellant's financially struggling firm. The 

appellant had a motive for behaving as he 

did, which was relevant in determining if his 

behaviour was dishonest, according to the 

test in Ivey
3

’. 

 

Of course, the standard of ‘dishonesty’ 

dictated by the Supreme Court in Ivey is 

that of ‘reasonable and decent people’. 

Full text judgment on appeal can be 

accessed here. 

 

CMC Boss, Who 

Fraudulently Conspired 

with Asons Solicitors, to 

Serve Jail Term 

 

In edition 203 of BC Disease News (here), we 

exposed the details and consequences of 

claims fraud, instigated by the Director of 

Accident Claims Assistant Limited (ACA) and 

now-defunct personal injury law firm, Asons 

Solicitors. 

 

It emerged that Haroon Karim, who sold 24 

claims per month to PI solicitors’ practices, 

had received £300 from Asons, which then 

‘purported’ to act for a road traffic 

accident (RTA) claimant, who had ‘never 

met or had direct contact’ with a 

representative of the firm.  

 

As a result, the innocent whiplash victim did 

not appear at trial, the £3,000 claim 

brought on his behalf was dismissed, and 

an order for costs was made in favour of the 

defendant’s insurer.  

 

This order was subsequently set aside, 

however, and in September 2017, before 

His Honour Judge Godsmark QC at 

Nottingham County Court, Asons and Mr. 

Karim were held jointly liable for LV=’s costs, 

in the sum of £40,000.  

 

On the balance of probabilities, the County 

Court Judge found that Mr. Karim had 

forged the claimant’s signature on multiple 

documents, including the claim form. 

 

Last week, it was reported that Mr. Karim 

has been given a 6-month prison sentence 

for civil contempt of court.  

 

The contempt case was advanced by LV= 

and heard by HHJ Godsmark, who ruled 

that ‘forging court documents in line with ... 

business must meet with a custodial 

sentence’.
4

 

 

The assertions that the 33-year-old had 

made, in respect of ‘substantial rewards’, 

were both ‘fanciful and speculative’.
5

 

 

‘This case sends a clear message to 

professional enablers that insurers will not 

stop in their efforts to stamp out fraudulent 

claims, and ensure that honest customers  

do not suffer from the dishonest actions of 

others’. 

 

Director of General Insurance Fraud at LV=, 

Clare Lunn, has heralded the judge’s 

decision as a ‘fantastic outcome’ and ‘will 

hopefully serve as a stark reminder that 

those in positions of trust should uphold the 

professional standards that are expected of 

them’.  

 

She went on to urge the insurance industry 

to ‘continue to take a tough stance against 

such conduct which will act as a deterrent 

to stop underhand practices’ and benefit 

from the pecuniary and non-pecuniary 

rewards of tackling claims fraud head-on:  

 

‘We’re glad to see that Mr Karim will now be 

serving time behind bars, as well as paying 

back every penny we accrued in costs’. 

 

HSE Industrial Fatalities 

Statistics for 2018/19 

 

Annual statistics (2018/19) for work-related 

fatalities were released by the Health and 

Safety Executive (HSE) a fortnight ago.
6

 

 

For comparison, analysis of 2017/18 

statistics was reported this time last year, in 

edition 239 of BC Disease News (here). 

 

Provisional data for the latest reporting 

period (between April 2018 and March 

2019) shows that 147 workers suffered fatal 

injuries, meaning that, for every 100,000 

workers, 0.45 died.  

 

Historically, Britain has consistently boasted 

one of the lowest fatal injury rates 

internationally, as is demonstrated by the 

graph, below: 

  

https://www.bailii.org/ew/cases/EWHC/Admin/2019/1739.pdf
https://www.bc-legal.co.uk/bcdn/277-203-asons-liable-for-costs-following-fraudulent-whiplash-claim.html
https://www.bc-legal.co.uk/bcdn/616-239-hse-industrial-fatalities-statistics-for-2017-18.html
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(Source: Health and Safety Executive) 

 

Over recent years, the frequency of workplace fatalities has plateaued. Look at the rate of fatal injury over the past decade. 0.489 deaths 

for every 100,000 workers is not much different from the latest figure of 0.45. 

 

20-years ago, however, workers were twice as likely to have died in the course of their employment, or as a consequence of it. In 1998/99 

and 1981, respectively, there were 253 (0.9 deaths per 100,000) and 495 (2.1 deaths per 100,000) workplace fatalities.
7

 

 

These trends are illustrated clearly in the graph, below: 

 

 

(Source: Health and Safety Executive) 

 

The ‘agriculture, forestry and fishing’ industry, which accounts for a small fraction of the UK workforce, claimed the most deaths (32), with 

‘construction’ running a close 2
nd

 (30). Both the ‘agriculture, forestry and fishing’ and ‘waste’ sectors boasted fatality rates 17-18 times higher 

than the average industry rate. 
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(Source: Health and Safety Executive) 

 

The most common types of activities attributed to deaths at work were as follows: 

 Falling from a height – 40 (14% increase from last year); 

 Being struck by a moving vehicle – 30 (25% increase from last year); 

 Being struck by a moving object – 16 (30% decrease from last year); 

 Making contact with moving machinery – 14 (17% increase from last year); 

 Being trapped by an overturning/collapsing structure – 11 (35% decrease from last 

year); 

 Being injured by an animal – 8 (11% decrease from last year); 

 Other kinds of accident – 6 (20% increase from last year); 

 Drowning or asphyxiation – 5 (150% increase from last year); 

 Exposure to an explosion – 5 (67% increase from last year); 

 Coming into contact with electricity – 4 (33% increase from last year);  

 Exposure to fire – 3 (50% increase from last year); 

 Striking against something fixed or stationary – 3; 

 Slipping, tripping or falling on the same level – 2 (50% decrease from last year); 

 Exposure to, or contact with, a harmful substance – 1 (50% decrease from last 

year); 

 Injury through handling, lifting or carrying – 1; and 

 Acts of violence – 1.
8

 

 

Occupational deaths in the ‘aged 60 plus’ category equated to 25% of the total number 

of fatalities. However, this category constitutes just 10% of the total Great British workforce. 

 

 

(Source: Health and Safety Executive) 

In other HSE news, the institution revealed 

that, in 2017, 2,523 employees died from 

mesothelioma, as a result of occupational 

exposure to asbestos-containing materials. 

This is 72 less than in 2016 (2,595).
9

  

 

The majority of these workers will have been 

employed in the construction industry, 

including carpenters, plumbers and 

electricians. Indeed, data collected by the 

Royal College of Physicians (RCP) identified 

that NHS trusts in former industrial areas 

diagnosed the highest numbers of 

mesothelioma cases between 2014 and 

2016. 

 

Moreover, in 2017, there were 2,025 cases 

of mesothelioma assessed for Industrial 

Injuries Disablement Benefit (IIDB), 

compared with 2,170, in 2016. There were 

5 fewer female cases assessed for the 

scheme in 2017 (235), than in 2016 (240). 

Despite this reduction, the proportion of 

female-to-male IIDB assessments was 

0.55% higher in 2017 than in 2016. 

 

Current projections suggest that we should 

expect the average yearly figure of 

approximately 2,500 mesothelioma deaths 

to continue until 2020. Mesothelioma 

mortality in individuals younger than 70-

years-old has started to decrease, with 

more than 50% of annual deaths now 

occurring among those aged 75 and 

above. 
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(Source: Health and Safety Executive) 

 

It is thought that the UK and Australia still have the highest mesothelioma rates worldwide because of heavy, uncontrolled use of amosite, 

otherwise known as ‘brown asbestos’, in the 1970’s. Amosite was subsequently banned in the UK, in 1985, along with crocidolite ( ‘blue 

asbestos’), but a HSE spokesperson explained that: 

 

‘With the benefit of hindsight it is now obvious that it should have been banned earlier but the specific evidence about brow n asbestos 

was slower to emerge and at the time it would have been more difficult to see this’ .
10

 

 

A more detailed assessment of HSE figures will be published on 30 October 2019, in conjunction with the release of annual Health and 

Safety Statistics. 

 

Government Should Not Encourage Removal of Asbestos from School 

Buildings, Says Leading British Expert on Occupational Carcinogens   

 

Should the public sector interfere with undisturbed asbestos in buildings under its control?  

 

This is the dilemma for NHS Trusts and schools across the UK, the majority of which were built pre-dating knowledge that asbestos, a popular 

insulator and fire retardant, was unsafe. 

 

In the previous edition of BC Disease News (here), we reported that almost 50% of publicly-funded primary school respondents to a freedom 

of information (FOI) request, issued by Stephensons Solicitors, contained asbestos. 

 

In recent months, a joint union asbestos committee has pressured the Government to encourage better cooperation between schoo ls 

and local authorities.  

 

There have also been requests for the Government to set aside a multi -billion-pound budget to accelerate the phased removal of 

potentially hazardous exposure sources from physical contact with staff and pupils.  

 

Meanwhile, members of the All-Party Parliamentary Group (APPG) on Occupational Safety and Health have called for accelerated removal  

of asbestos, not just from schools, but every workplace in the UK. Until recently, this would have had implications on the Mi nistry of Defence 

https://www.bc-legal.co.uk/bcdn/928-279-almost-50-of-primary-schools-contain-asbestos
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(MoD), which, prior to 2018, had failed to remove asbestos-containing exhaust panel seals 

(and other components) from the Sea King helicopter supply chain. It is predicted that 

around 1,000 maintenance workers may have been exposed. 

 

 

(Source: Flickr) 

 

However, last week, Cancer Research UK Chair of Epidemiology at the London School of 

Hygiene and Tropical Medicine and the Institute of Cancer Research, Professor Julian Peto, 

informed Sky News that the benefits of allowing asbestos to remain in situ outweigh the 

‘increased risk’ of releasing remaining asbestos fibres into the atmosphere at some stage of 

the planned abstraction process:
11

 

 

‘It isn't clear to me that the exposures are high enough [to warrant asbestos removal]’. 

 

However, Chairman of the Joint Union Asbestos Committee (JUAC), John McClean, has 

publicly challenged Professor Peto's reasoning:  

 

‘There's no central database of where asbestos is and what condition it's in, so he's making 

a presumption [that it would be ‘unnecessary’ to develop an asbestos removal programme] 

based on what?’ 

 

Without comprehensive information on the condition of asbestos in schools, the JUAC and 

the National Education Union (NEU) have argued that it is ‘demonstrably invalid’ for the 

Health & Safety Executive (HSE) to maintain the position that asbestos is best left in situ.
12

 

 

In truth, it would appear that the HSE is indorsing the more cautious, reactive approach, 

while Unions push for proactivity. This is hardly surprising. 

 

UK All-Party Parliamentary Group on Respiratory 

Health Launches Silicosis Inquiry 

 

Last week, the All-Party Parliamentary Group (APPG) on Respiratory Health launched an 

inquiry into the impact of silicosis on the construction industry.
13

 

 

The cross-party Group, in collaboration with not-for-profit organisation, B&CE, will not only 

examine the emotional and physical burden of exposure to respirable crystalline silica (RCS) 

on victims and families, but also the financial burden on the NHS. 

 

After asbestos, the Health and Safety Executive (HSE) avers that RCS is the 2
nd

 most significant 

occupational health risk to workers in the construction industry,
14

 with silicosis being fatal in 

at least 10 to 20 cases per year, though this is likely to be a ‘substantial underestimate’. It is 

also important to recognise that silicosis 

may be a contributing factor of death in 

instances where it is not specifically 

identified as a ‘cause of death’. 

 

Irrespective of how precise official statistics 

on silicosis are, it has been reported that 

exposure to silica, which naturally occurs in 

stone, brick and concrete,
15

 can also lead 

to the development of other (fatal) 

disorders.  

 

For example, in edition 275 of BC Disease 

News (here), we reported that American 

researchers had observed increasing 

incidence of progressive massive fibrosis 

(PMF) in coal miners and attributed this to 

excessive RCS exposure, as extraction 

methods have evolved over time – the US 

recently introduced (read our article, here) 

a new exposure limit of 50 μg/m
3

, which is 

half of the current UK industry standard. 

 

To add to that, in 2018, we analysed an 

IIAC Position Paper (here), which 

considered whether coal miners with 

silicosis may also be eligible for 

disablement benefit in respect of lung 

cancer. 

 

Weeks after, we reviewed (here) another 

IIAC Report on the connection between 

silica and connective tissue diseases, 

namely systemic lupus erythematosus, 

scleroderma/systemic sclerosis and 

rheumatoid arthritis.      

 

On the launch date of the inquiry, Director 

of Policy at B&CE, Gregg McClymont, 

reiterated that:  

 

‘Silicosis ... still largely goes undetected. It’s 

caused by inhalation of tiny particles, 

released by activities like cutting bricks as 

well as using cement and other building 

products which leads to the loss of lung 

capacity’.  

 

Jill Shannon MP, Chair of the APPG, further 

explained that this ‘loss of lung capacity’ 

can cause ‘many to suffer chronic and 

debilitating breathing difficulties, while 

claiming the lives of others’. 

 

https://acmedsci.ac.uk/fellows/fellows-directory/ordinary-fellows/professor-julian-peto
https://www.bc-legal.co.uk/bcdn/896-275-miners-at-higher-risk-of-developing-black-lung-disease-now-than-in-younger-generations
https://www.bc-legal.co.uk/bcdn/457-221-new-crystalline-silica-standards-in-the-usa-exposure-limit-half-of-uk-limit
https://www.bc-legal.co.uk/bcdn/601-237-iiac-position-paper-on-coal-mining-silicosis-and-lung-cancer.html
https://www.bc-legal.co.uk/bcdn/624-240-iiac-report-on-silica-and-connective-tissue-diseases
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Accordingly, a call for expert evidence on 

silicosis has been issued and this 

consultation period is scheduled to close 

on 31 August 2019.  

 

The Parliamentary Group is therefore 

seeking contributions from clinicians, 

campaigners, industry bodies, academics, 

the Government and ‘anyone interested in 

respiratory health’, with a view to promoting 

a better understanding of the ‘cause and 

effect’ of silicosis as an industrial disease. 

 

Findings and recommendations, in respect 

of condition prevention, treatment and 

management, will be presented to the 

Government later this year. 

 

How Accurate Are 

‘Speech 

Communication 

Method’-Generated 

Noise Levels? 

 

In April 2019, the results of a Health and 

Safety Executive (HSE)-funded study were 

published in the International Journal of 

Audiology.  

 

The research paper, ‘A simple method to 

estimate noise levels in the workplace 

based on self-reported speech 

communication effort in noise’
16

 was co-

authored by Professor of Audiology, Mark 

Lutman. 

 

Of course, the University of Southampton 

Professor is widely renowned for his 

significant contribution to the ‘Guidelines 

on the diagnosis of noise-induced hearing 

loss for medicolegal purposes’ (Coles 

Lutman Buffin Guidelines), in 2000, and the 

‘Guidelines for quantification of noise-

induced hearing loss in a medicolegal 

context’ (Lutman Coles Buffin Guidelines), in 

2015. 

 

In his latest study, Lutman et al., identified 

that objective noise level data, recorded 

with sound level meters and personal 

dosimetry, is ‘seldom’ available in research 

studies or in personal injury claims. This 

places greater reliance on subjective, self-

reported noise level data, which, at least in 

theory, does ‘not allow for accurate 

assessment of noise levels and cumulative 

noise exposure’. 

 

The ‘speech communication method’ has 

been used, in past research, to estimate 

retrospective occupational noise levels. 

This technique involves participants 

describing the vocal effort required to 

communicate with a person at a typical 

conversational distance (1.2 metres) in a 

given occupational setting. Noise levels are 

then assigned to descriptions of 

communication ability. 

 

As a result, the purpose of the 2019 study 

was to evaluate whether the ‘speech 

communication method’ provided noise 

levels that were as valid as objectively 

measured noise levels. 

 

To do so, the study authors observed a 

group of participants, between the ages of 

16 and 25 years, all of whom were exposed 

to occupational noise levels in excess of 85 

dB(A) for at least 1-hour per day, in the 

course of the following job roles: 

 Pottery manufacturing; 

 Fettling; 

 Automotive assembly; 

 Paint shop work; 

 Shot blasting;  

 Welding; 

 Metal working; 

 Metal casting; 

 Food processing; 

 Window frame manufacturing; 

 Hydraulic pressing; 

 Petrochemical maintenance; 

 Pallet loading; 

 Pharmaceutical manufacturing; 

 Turbine engine manufacturing; 

and  

 Paint manufacturing. 

 

Those with pre-existing hearing threshold 

levels above 30 dB, a sign of pathological 

hearing loss, were excluded from the study.  

 

The participants were asked to rate the 

vocal effort required to maintain a 

conversation with a colleague, who was 

facing them at a 1.2 metre distance, above 

a normal level [<81 dB(A)]: 

 Raised voice [equating to 87 

dB(A)]; 

 Very loud voice [equating to 93 

dB(A)]; or 

 Shouting [equating to 99 dB(A)]. 

 

This process was repeated for every main 

task within each workplace, where neither 

person had worn hearing protection, where 

the listener did not have a hearing 

impairment themselves, and where normal 

gesturing was used. Only speech 

communication abilities relating to current 

employment were compared with 

objectively measured noise levels. There 

were 168 self-reports in total. 

 

Meanwhile, objective continuous noise 

levels [Leq dB(A)] for each working task 

were calculated with calibrated personal 

noise dosimetry badges, worn on the tops 

of the participants’ shoulders. There were 

134 tasks performed in current workplaces, 

meaning that the 34 additional self-reports  

represented instances where participants 

worked on the same task in the same area 

of the workplace, i.e. they were duplicates. 

 

When the objective and subjective 

measurements were compared, there was 

a symmetrical distribution of discrepancy, 

meaning that around 50% of the 

participants’ self-reports were 

overestimations of dosimetry and 50% were 

underestimations. Symmetrical distribution 

typically signifies a lack of bias. 

 

What is more, 91% of the study group 

reported noise levels within ±6 dB of 

objectively measured levels and, of these 

participants, 56% reported noise levels 

within ±3 dB. This suggests that subjectively 

reported noise levels predicted actual 

noise levels with ‘good accuracy’.  

 

In the remaining 9% of study group 

participants, i.e. those who provided 

estimated noise levels outside of dosimetry 

by more than ±6 dB, 6 individuals reported 

that they did not need to use a raised voice 

for tasks measuring up to 96 dB(A) – a 

‘substantial underestimation’.  
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Nevertheless, 96% of the study group 

reported having to use a very loud voice to 

converse, inferring noise levels of 93 dB(A). 

In these cases, the mean difference 

between reported and measured noise 

levels was less than 3.2 dB.  

 

The authors summarised the key findings as 

follows: 

 

‘The results show that the method provides 

noise level estimates having a high 

probability (>90%) of being within 6 dB(A) 

of the actual noise level occurring within 

the workplace. Where noise levels are 

measured at ≤93 dB(A) the 

correspondence between estimated and 

measured noise levels is likely to be within 3 

dB. Therefore, participants who reported 

the need to use a raised voice to hold a 

conversation with a colleague in the 

workplace at 1.2m away, which equates to 

87 dB(A) on the speech communication 

table, were highly likely to be working in 

levels of noise exceeding 81 dB(A). This is 

above the lower exposure action value of 

80 dB(A) in the CNWR, above which an 

employer must measure noise levels, then 

monitor and identify risks hearing of 

employees. Those who reported needing to 

use a very loud voice (corresponding to 93 

dB(A)) would have a high probability of 

working in noise at or above the second 

action level of 85 dB(A). At this level 

employers must ensure that hearing 

protection is worn and reduce noise levels 

at source where possible’. 

 

How are the study results likely to impact 

upon noise-induced hearing loss claims? 

The authors went on to theorise that: 

 

‘Employee report of required speech 

communication effort in noise can be an 

effective method of retrospectively 

estimating noise levels within the workplace 

for use in retrospective epidemiological 

research. This may also be used for other 

s tudies where there i s  no access to 

dosimetry or formal noise surveys, as well as 

in medicolegal work where unbiased 

reports of communication effort are 

available’. 

 

Although this research may be contextually 

relevant to medical expert-drafted 

evidence in NIHL claims, self-reported 

claimant evidence, in the absence of noise 

surveys, is arguably most relevant to 

engineering evidence and discussion on 

breach of duty.  

 

In the recent case of Mackenzie v Alcoa 

Manufacturing (GB) Ltd [2019] EWHC 149 

(QB) (reported here), the High Court 

interpreted that the duty of employers to 

carry out noise assessments, under 

Regulation 4 of the Noise at Work 

Regulations (1989), was in force from 1970, 

when industry guidance was prescribed by 

non-binding publications: Noise and the 

Worker (1963) and The Code of Practice 

(1972). 

 

The effect of this was to reverse the burden 

of proof from the claimant (proving 

excessive noise exposure) to the defendant 

(proving under-excessive noise exposure). 

 

Plainly, the issue here, is that an automatic 

finding on breach, where 1970’s exposure 

is alleged, may rest on witness recollection 

of noise exposure that is not just subjective, 

but also historic. As HHJ Inglis, in the case of 

Parkes v Meridian Ltd [2007] EWHC B1 (QB), 

explained: 

 

‘Descriptions of the need to raise voices are 

very subjective; most of the witnesses are 

describing events many years ago ... I do 

not think that the decision on noise levels ... 

can be affected by the lay witness 

evidence’. 

 

This position was further cemented by 

Garnham J, in The National Union of 

Mineworkers v Organisation Internationale 

De L'Energie Et Des Mines [2019] EWHC 

1359 (Comm), reported here: 

 

‘I have regard to the common human 

capacity and tendency for a witness 

genuinely but mistakenly to recollect past 

events as having actually happened in the 

way in which the witness now with hindsight 

believes they would, or indeed should, 

have happened. In that respect I have also 

had regard to ...the unreliability of human 

memory’. 

In summary, while Lutman et al., may have 

shown that ‘speech communication 

method’ is moderately accurate in 

documenting contemporaneous noise 

levels, more research is needed to assess 

whether anecdotal evidence, given 

decades after an alleged period of 

excessive noise exposure (or any exposure 

type for that matter), potentially by elderly 

claimants, should be admissible in legal 

practice. 

 

Landmark Study 

Identifies Possible 

Molecular Mechanism 

Linking Talc and 

Increased Ovarian 

Cancer Risk 

 

For months, we have been intently following 

the progress of product liability claims in the 

US, where more than 13,000 claimants 

have alleged that prolonged application 

of talcum powder has caused them to 

develop either mesothelioma, or ovarian 

cancer.  

 

In the latest development, an appeals 

court in Los Angeles has granted a retrial of 

a case, first reported in edition 199 of BC 

Disease News (here), which saw Eva 

Echeverria awarded $417 in damages.
17 

Grounds for retrial were warranted because 

of ‘conflicting evidence surrounding the 

claimant’s accusation that talc causes 

cancer’.
18

  

 

In an emailed statement, Johnson & 

Johnson spokesperson, Ernie Knewitz, 

declared that the company is looking 

forward to ‘retrying the remaining piece of 

this case and again demonstrating to the 

jury that talc does not cause ovarian 

cancer’. 

 

The common line of argument for talc-

cancer claimants, including the 22 women 

with ovarian cancer awarded $4.7 in July 

2018 (reported in BCDN here), has been 

that talcum powder contains trace 

quantities of asbestos, as both minerals are 

https://www.bc-legal.co.uk/bcdn/784-261-establishing-breach-of-duty-in-nihl-claims-peripatetic-noise-exposure-and-absent-noise-surveys-mackenzie-v-alcoa-manufacturing-gb-ltd-2019-ewhc-149-qb
https://www.bc-legal.co.uk/bcdn/907-277-reliance-on-historic-recall-in-witness-evidence-the-national-union-of-mineworkers-v-organisation-internationale-de-l-energie-et-des-mines-2019-ewhc-1359-comm
https://www.bc-legal.co.uk/bcdn/242-199-johnson-johnson-ordered-to-pay-417-million-in-talc-and-cancer-claim.html
https://www.bc-legal.co.uk/bcdn/613-239-4-7-billion-payout-for-22-johnson-johnson-talc-users.html
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mined in close proximity in the earth. Nevertheless, J&J and other defendants to claims, 

contend that products, such as Baby Powder and Shower to Shower, are free from asbestos. 

 

Meanwhile, the carcinogenicity of talc mineral by itself, i.e. not contaminated with 

asbestos, is controversial, with conflicting clinical research leading the International 

Agency for Research on Cancer (IARC)
19

 to conclude as follows: 

 

 

 

2016 studies indicated a statistically significant increase in the risk of ovarian cancer 

among talc product users,
20

 but a 2017 meta-analysis of the available scientific evidence 

gave wide-ranging results and uncovered no definitive trend for duration or frequency of 

use.
21

 As such, a causal association could not be interpreted. 

 

New research, however, may have just bridged-the-gap in understanding how genital talc 

changes cell biology.  

 

At the 2019 Annual Meeting of the Society of Gynaecologic Oncology, in March 2019, 

Associate Professor in Obstetrics, Gynaecology and Cell Biology, Ghassan Saed, PhD, 

presented results of ‘the first in vitro study that shows a direct biological effect on what’s 

thought to be an inert substance on ovarian cancer cells and most importantly, normal 

cells coming from the fallopian tubes’. 

 

In a laboratory investigation, Dr. Saed added talc to ovarian cancer cell lines and 

observed several important enzymatic and cellular mutations. Specifically, he found that: 

 

‘... talc induces significant changes in key redox enzymes [CAT, NOS, and GPX1 genes] 

and enhances the prooxidant state in normal and cancerous epithelial ovarian (EOC) 

cells’.
22

 

 

In other words, genes which regulate the oxidative state of EOC were inhibited by talc. 

There was a dose-dependent relationship. Since increased concentrations of active 

oxygen in cells is known to cause/intensify both inflammation and neoplastic (abnormal) 

growth, it has been speculated that these mutations opened a pathway to ovarian 

cancer.
23

 

 

In addition to ‘cell proliferation’ following talc exposure, Dr. Saed also detected ‘decreased 

apoptosis in cancer cells and to a greater degree in normal cells’ . Thus, it was posited that 

not only did talc exposure encourage the survival and progression of ovarian cancer, it 

also diminished the natural process of cell death.
24

 

 

Reacting to the latest research, Dr. Paolo Bofetta, co-author of the 2017 meta-analysis 

(discussed above), warned that: 

 

‘It’s one thing to experiment with cells in an artificial environment, but we don’t know if the 

same thing happens in vivo in an actual woman’s ovary’ . 

 

Dr. Saed’s succeeding experiment will involve injecting talcum powder directly into the 

reproductive systems of rodent test subjects, in an effort to confirm the ‘first in vitro study’ 

findings.
25
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Feature: 

New Ogden Discount Rate Rises by 0.5%  What Impact Will This Have on 

Asbestos-Related Mesothelioma Claims? 

 

INTRODUCTION 

 

In this week’s feature article, we review the Government’s decision to raise the Ogden rate, otherwise known as the personal injury discount 

rate (PIDR), from ()0.75% to ()0.25%, commencing 5 August 2019.  

 

WHAT IS THE OGDEN RATE AND HOW IS IT CALCULATED? 

 

Damages in personal injury claims are intended to provide full compensation to claimants for losses suffered as a result of someone’s  

wrongful actions – compensation should neither result in under-, nor over-compensation. 

 

The Ogden Tables are designed to assist with the calculation of lump sum damages for future losses, costs and expenses in personal injury 

and fatal accident claims by returning claimants to the same financial position had they not been injured. This includes:  

 Loss of earnings;  

 Loss of pension. 

 The costs of medical treatment; and 

 Care costs. 

 

To derive an appropriate lump sum award, i.e. damages that will sufficiently compensate a claimant into the future, multiplie rs, sourced 

in the Ogden Tables, are applied to the present day value of a defined/undefined term of annual losses.  

 

Settling by way of a lump sum provides the claimant with accelerated receipt of damages, while also providing fiscal certainty for insurers. 

 

The purpose of the PIDR is to adjust the multipliers, on the assumption that claimants will invest their damages and incur ta x, expenses 

(investment management costs) and inflation on returns, as well as ‘wider economic factors’. The effect of the PIDR on a lump sum award 

is therefore a reflection of what is expected to be accrued or lost before a claimant exhausts their compensat ion. 

 

THE HISTORY OF SETTING THE DISCOUNT RATE 

 

In England and Wales, the PIDR is set by the Lord Chancellor, pursuant to the Damages Act 1996, as amended.  

 

We reported, in edition 175 of BC Disease News (here), that the then Lord Chancellor, Elizabeth Truss MP, had reduced the PIDR from 2.5% 

to ()0.75%, which was formally adopted through the Damages (Personal Injury) Order 2017, taking effect from 20 March 2017.  

 

The rationale behind this substantial reduction was that the 2.5% discount rate (established in 2001) was out of date and did  not take into 

account the fact that claimants were investing in ‘very low risk’ portfolios, such as Index Linked Gilts (ILGs). 

 

The insurance industry, however, immediately lobbied the Government for immediate change, and consultees to the subsequent 

Government consultation: The Personal Injury Discount Rate – How it should be set in future,
26

 suggested that claimants were more likely to 

invest in ‘low risk’ diversified portfolios than ILGs. In short, there was a risk that claimants would be ‘substantially over-compensated’ under 

a ()0.75% PIDR. 

 

Prior to 2018, there were ‘no fixed intervals’ for setting an updated rate of return. 

  

However, in December 2018, the Government passed a regime of reforms in the Civil Liability Act – this was reported in edition 257 (here). 

Part 2 of the 2018 Act, entitled: Personal Injury Discount Rate, amends the 1996 Act by inserting a structured framework for future periodical 

reviews of the discount rate within 5-years of the last, with the advice of an expert panel. 

 

https://www.bc-legal.co.uk/bcdn/59-175-insurance-industry-reacts-to-discount-rate-reduction.html
https://consult.justice.gov.uk/digital-communications/personal-injury-discount-rate/supporting_documents/discountrateconsultationpaper.pdf
http://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
https://www.bc-legal.co.uk/bcdn/757-257-countdown-to-new-personal-injury-discount-rate-begins
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THE 2019 REVIEW 

 

The ‘first review’ process was initiated by the current Lord Chancellor, the Rt Hon David Gauke MP, in March 2019, as was reported in 

edition 267 (here) of BCDN. This meant that the latest date for setting the new rate was 7 August 2019. 

 

Influenced by responses to a Call for Evidence, the MoJ was able to ‘gather up-to-date information on investment rates, returns and other 

data that will assist in setting a new rate’.  

 

In a material development, last Friday, the London Stock Exchange was made aware of an impending announcement.
27

 Then, on Monday 

of this week, the Lord Chancellor revealed that, following an ‘extensive review’, the new rate would be ()0.25%, coming into force on 5 

August 2019.
28

 

 

This increase has shocked the personal injury market, as Mr. Gauke’s predecessor, David Lidington MP, anticipated that the ‘reasonable 

expectation’ of claimants practising ‘low-risk portfolio’ investment would better suit a PIDR between 0% and 1%. 

 

WHY MINUS 0.25%, IN THE FACE OF GOVERNMENT ACTUARIAL ADVICE? 

 

In conjunction with the Lord Chancellor’s announcement on 15 July 2019, the MoJ published its  Impact Assessment, which estimated that 

insurers will save between £230 million and £320 million per year, as a result of the uplifted PIDR.
29

 

 

The Civil Liability Act 2018 imposes a statutory duty on insurers to report on the amount of savings generated by discount ra te change, 

along with the extent to which these savings have been passed on to consumers. However, it is unlikely that the figures will be reported 

before 2024. 

 

In addition, the Lord Chancellor’s full Statement of Reasons for reaching his rate determination was also published. 

 

https://www.bc-legal.co.uk/bcdn/832-267-lord-chancellor-instigates-first-review-of-the-personal-injury-discount-rate
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/816906/personal-injury-rate-impact-assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/816819/statement-of-reasons.pdf
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This made reference to Advice, provided by Government Actuary, Martin Clarke, who actually concluded that setting the rate at 0.25% 

would result in a 50:50 risk of claimants being under or over-compensated. 

 

In formulating his Advice, the Government Actuary: 

 Reviewed the responses from stakeholders as part of the call for evidence, which was issued to gather information relating to 

matters that may influence the Rate; 

 Used this evidence to inform assumptions on claimant characteristics, representative investment portfolios, level of expenses  and 

tax and claimant cost inflation; 

 Modelled claimants’ possible future returns using these assumptions and sensitivities; 

 Analysed a range of possible outcomes in terms of claimants being compensated for their loss; and 

 Provided analysis on the risks emerging from this modelling, to assist the Lord Chancellor in making a deci sion on the Rate to be 

introduced.
30

 

 

However, the Rt Hon David Gauke MP, despite accepting the actuarial analysis, stated that 0.25% PIDR ‘would run too high a risk of under-

compensating claimants’. 

 

He considered a 50:50 risk of claimants being under or over-compensated to be a ‘starting point rather than an end point’.  

 

He went on to explain why, at paragraphs 17 to 21 of his Statement: 

 

‘I consider that a rate of plus 0.25%  would run too high a risk of under-compensating claimants. At this level, the representative claimant 

as modelled by the Government Actuary has only an approximately 50% chance of being fully compensated and approximately only a 

65% chance of receiving 90% compensation. I consider this to give rise to too great a risk that the representative claimant will be 

undercompensated, or under-compensated by more than 10%.  

 

If I were to set a rate of 0%, the representative claimant as modelled by the Government Actuary would have approximately a 60% 

chance of receiving full compensation and approximately a 72% chance of receiving at least 90% compensation.  

 

I note that, on the baseline assumptions, at a rate of minus 0.25% , the representative claimant as modelled by the Government Actuary 

has approximately a two-thirds chance of receiving full compensation and a 78% chance of receiving at least 90% compensation. Such 

a claimant is approximately twice as likely to be overcompensated as under-compensated and is approximately four times as likely to 

receive at least 90% compensation as they are to be under-compensated by more than 10%. I consider that this leaves a reasonable 

additional margin of prudence which reflects the sensitivities of the rate to the baseline assumptions. The impact assessment  said that, at 

the current rate, the ‘median’ claimant could be expected to be over-compensated by around 25% for an award expected to last for 30 

years. 

 

... If the rate were set at minus 0.5%  then the representative claimant as modelled by the Government Actuary would have approximately 

a 70% chance of the award not being exhausted at the end of the term and approximately a 20% chance of having more than 10% of 

the award remaining at the end of the term of the award, and the median expectation is of over compensation of almost 20%. I consider 

that this gives rise to too great a risk that the award will not be exhausted at the term of the award, or that there may be more than 10% 

of the award remaining at that time’. 

 

Another proposal, which was not indorsed by the Lord Chancellor, was the Government Actuary’s position on ‘dual rates’. Our readers will 

be familiar with Jersey’s adoption of such a measure (0.5% discount on the entire settlement, where the single lump sum covers a period 

of up to 20 years; and 1.8% discount on the entire settlement, where the single lump sum covers a period in excess of 20 years), having 

read our article in edition 261 of BCDN (here). 

 

The Government Actuary stated that a prospective ‘dual rate’, in England and Wales, would involve a lower short-term rate, followed by 

a higher long-term rate, after a ‘switchover’ period.  

 

Again, however, Mr. Gauke was circumspect in his Written Statement on this subject:    

 

‘Although I consider their analysis interesting with some promising indications, I do not consider it appropriate, noting the lack of quantity 

and depth of evidence required, to adopt a dual rate for this review. The potential of the dual rate to be appropriate for fu ture reviews is 

one that I will consider in more detail’. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/817236/Setting_the_Personal_Injury_Discount_Rate__web_.pdf
https://www.bc-legal.co.uk/bcdn/787-261-jersey-discount-rate-legislation-approved
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2019-07-15/HCWS1717/
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IS  THE NEW RATE GAUKE’S PARTING GIFT?  

 

It also appears, from the wording of a speech, delivered by Mr. Gauke yesterday, that he will soon be stepping down from his cabinet roll 

as justice secretary, though this is suspected to have little to do with his Office and more to do with Conservative l eadership and ‘Brexit’. 

Will he, in fact, have the opportunity to consider the ‘dual rate’ in more detail, as claimed?   

 

At a Social Market Foundation event, he came across as non-committal: 

 

‘It is my hope that in the years ahead - whoever has the privilege of being justice secretary - it is an approach that will be pursued with 

persistence and determination and courage. And that it will help deliver a safer and more civilised society’.
31

 

 

Mr. Gauke is the 6
th

 Lord Chancellor since 2010 and the only solicitor to have ever held the prestigious position. 

 

IMPACT OF THE NEW OGDEN RATE ON THE PERSONAL INJURY MARKET
32

 

 

Some insurers have already realised millions in financial gain, having projected that the new rate would fall between 0% and 1%. Hastings 

Group Holdings and its subsidiaries is the first insurance company to reveal the damage of prematurely releasing reserves in expectancy 

of a higher discount rate: 

 

‘The company expects this to result in a one-off pre-tax charge to its 2019 financial statements of £8.4m ...’
33

 

 

More market reaction to the ()0.25% rate is presented below. 

 

Association of British Insurers (ABI) 

 

Huw Evans, Director-General of the ABI, has denounced the new PIDR as a ‘bad outcome’, on the premise that: 

 

‘A negative rate maintains the fiction that a claimant and their representatives will knowingly choose to invest their damages in a way that 

would guarantee losing them money’. 

 

By remaining the lowest discount rate in the Western world, he further believes that the UK Government missed an opportunity to boost its 

‘attraction to international capital’ by standing out as an ‘outlier’ statistic. 

 

Forum of Insurance Lawyers (FOIL) 

 

Elsewhere, FOIL Member, Tony Cawley, voiced his ‘disappointment’ over the fact that ‘numerous representations made by FOIL and the 

insurance industry have failed to be taken into consideration’ . 

 

LV= 

 

‘At this level we believe that claimants will remain over-compensated’. 

 

This was the opinion of Martin Milliner, General Insurance Claims Director at LV=. 

 

Stressing that the increase in percentage did not go far enough, he does not see an end to the ‘uncertainty’, affecting ‘claimants, lawyers 

and compensators’, that has been associated with the ()0.75% PIDR for the past couple of years: 

 

‘... this rate will be surely challenged once again at the next review in five years’ time’. 

 

Zurich 

 

Meanwhile, at Zurich, Chief Claims Officer, David Nichols, echoed the sentiments of many, when he said that he was ‘greatly disappointed’ 

with the result of the rate review. He warned, in particular, of the adverse ‘financial impact on public liability cover for the public sector 

and businesses’. 
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AXA Insurance 

 

What is more, David Williams, Managing Director of Underwriting and Technical Services at AXA, has criticised this as a ‘real missed 

opportunity’, observing that the new rate is both ‘below the rate insurers have been using for pricing, and below the level most claims 

have been settling at whilst we awaited the announcement’. 

 

As the Managing Director of personal injury settlement specialist, Frenkel Topping, expounded:  

 

‘The defendant would argue for 1 and the claimant for 0% and the final settlement would typically be somewhere in the middle’ . 

 

Allianz Insurance 

 

Not all insurance market players were discouraged with the Lord Chancellor’s announcement, though. General Manager for Commercial  

and Personal Insurance, Simon McGinn, admitted that, although the new PIDR ‘does not go far enough’, it does represent a ‘move in the 

right direction’. 

 

Osbornes Law 

 

Ben Posford, Head of the Catastrophic Injury department at claimant firm, Osbornes, thinks that the Lord Chancellor may have resisted 

pressure from the insurance industry: 

 

‘... given the state of interest rates – which are likely to fall further in the event of a no-deal Brexit in particular ...’ 

 

This may have been what Mr. Gauke was eluding to in his official announcement, when citing the ‘wider economic factors’. 

 

Minster Law 

 

Another factor, which could have made the Lord Chancellor more cautious about increasing the PIDR higher, was made by Stuart Hanl ey, 

Deputy Head of claimant firm Minster Law: 

 

‘The revised rate also mirrors the likely outcome of the Damages Act in Scotland, where we understand the Scottish government is due to 

confirm a -0.25% rate, ensuring there is a level playing field across the UK’ . 

 

Thompsons Solicitors 

 

As an alternative to lump sum settlement under a ()0.25% Ogden rate, Samantha Hemsley, National Head of Serious Injury and Clinical 

Negligence at claimant solicitors’ practice, Thompsons, has argued that: 

 

‘The real answer is for insurers to use PPOs in settlements as that would make the level of the discount rate irrelevant’ . 

 

The downside of periodical payment orders, aside from the ‘Brexit’ conundrum, is that they are not conclusive, where lump sum settlements  

are. Insurers will have to balance finality against value for money as claimants will continue to seek PPO’s in cases where f lexibility is 

required, e.g. in mesothelioma claims, where private medical treatments are ever-advancing.  

 

IMPACT ON MESOTHELIOMA CLAIMS 

 

How will the new ()0.25% Ogden discount rate impact on quantum in mesothelioma claims? 

 

Earlier in this edition, we published the latest Health & Safety Executive (HSE) figures on mesothelioma mortality. The report reiterated that 

the majority of mesothelioma deaths occur in those above the age of 75, when the deceased is retired.  

 

With that in mind, in this section of the feature, we consider the impact of the new PIDR on quantum with a step -by-step worked example 

of a fatal asbestos-related mesothelioma claim. 
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Example: Fatal Mesothelioma Claim (70-Year-Old Deceased Male) 

 

A male victim of asbestos-related mesothelioma dies, aged 70.  

 

The medical evidence dictates that the deceased had a normal life expectancy and would have continued to live for a further 1 7 years, 

but for his condition, i.e. death of natural causes at 87-years-old.  

 

The deceased was married and a claim is pursued by his spouse, on behalf of the estate and as a dependent.  

 

She was 60-years-old at the time of her husband’s death and has a normal life expectancy of 88. She would therefore have outlived the 

deceased in any event.  

 

Her dependency upon the deceased would have come to an end on his death, when he reached 87-years-old. 

 

The widow’s dependency on the deceased’s pension is valued at £10,000 p.a. 

 

There is also a dependency claim on services, valued at £1,500 p.a., which would have existed for 10-years, up to the deceased reaching 

the age of 80. 

 

An assessment of damages takes place 3-years after death – so the deceased’s assumed age at trial is 73-years-old. 

 

Applying the previous ()0.75% discount rate, the value of the claim is £308,322.05, based on the heads of loss in Table A, below. 

 

By contrast, applying a ()0.25% discount rate [which we have based on interpolated multipliers, in the absence of publication of official 

Government Actuarial Tables], the total claim value is £302,746.70, £5,575.35 (or 1.8%) lower than under the former discount rate.  

 

Given that the extent of the discount rate increase was expected to be more dramatic, we have also calculated the value of cl aim on 

the basis of discount rates between 0% and 1%. At the high end (expected change of 1%), the value of our example claim would have 

dropped to £289,773, a decrease of £18,549 (or 6%). 

 

Table A: 
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It is apparent, from Table A, that the only affected heads of loss are for post-trial dependency on pension and services. The other heads 

of loss claimed under the LRA and valued at £117,980 (or 39% of the claim overall), remain unaffected. 

 

In regards to pre-trial dependency, the Supreme Court, in the case of Knauer v Ministry of Justice [2016] UKSC 9, unanimously held that: 

 

‘... the correct date as at which to assess the multiplier when fixing damages for future loss in claims under the Fatal Acci dents Act 1976 

should be the date of trial and not the date of death’. 

 

This overturned the existing House of Lords authorities of Cookson v Knowles UKHL 3 and Graham v Dodds [1983] NI 22, on the basis that: 

 

‘Calculating damages for loss of dependency upon the deceased from the date of death, rather than from the date of trial, mea ns that 

the claimant is suffering a discount for early receipt of the money when in fact that money will not be received until afte r trial’. 

 

What about the effect of the new rate on deceased victims of other ages? 

 

Applying the same set of facts, we can assess the impact of a ()0.25% discount rate on the overall cost of our example fatal accident 

claim on deceased mesothelioma victims between the ages of 60 and 80, once again considering also the old ()0.75% discount rate 

and the rates that the personal injury market was expecting in the MoJ’s announcement. 

 

 The Tables E-F discount factors: 

 

 

 

 The Table 28 multipliers for post-trial dependency on pension, as affected by shorter/longer terms (Table 28 multipliers are typically 

used with the ‘but for’ life expectancy or duration of services dependency based on medical evidence and taken as term 

certain
34

): 

 

 

 

 For all deceased ages, we will assume services would have come to an end at age 80, but for the mesothelioma: 

 

 

https://www.bailii.org/uk/cases/UKSC/2016/9.pdf
https://www.bailii.org/uk/cases/UKHL/1978/3.html


 
  PAGE | 29 

 

 

Applying this information, we were able to populate the table below, which clearly shows how the overall value of claim would  be affected 

by mesothelioma victims of varying ages under a wide-range of personal injury discount rates. 

 

Table B: 

 

 

Amalgamating the figures in Table A and Table B, the full effect of the new discount rate can be acknowledged in Table C. 

 

Table C: 

 

 

It is easier to comprehend this data when graphically represented – see Bar Chart A and Bar Chart B below. 
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Bar Chart A: 
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Bar Chart B: 
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WHY VALUE CLAIMS MANUALLY? 

 

In February of this year, BC Legal re-launched its innovative quantum and reserving software for personal injury claims, ABCQuantum. 

 

Our tool is able to auto access quantum in all types of claims involving future losses, including fatal accident (such as the example above) 

and lost years claims. 

 

The new ()0.25% PIDR has been integrated into ABCQuantum, which is now live and accessible to users. 

 

 

 

If you wish to find out more information on how ABCQuantum can help you, please contact Chris McCrudden 

by telephone / mobile / email. 

 

 

tel://(+442038719971)/
tel://(+447966210512)/
mailto:Chris.McCrudden@bc-legal.co.uk
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Welcome 

 

Welcome to the 281
st

 edition of BC Disease News.  

 

This week, the Government Actuary’s Department updated the Actuarial tables 

for use in personal injury and fatal accident cases – the Ogden Tables. The Tables 

are reflective of the new (-)0.25% personal injury discount rate.  

 

In this issue, we provide updates on emerging global health risks, as significant 

developments unfold in product litigation involving Johnson & Johnson, Allergan 

and Bayer. 

 

Moreover, we dissect the contents of the IIAC’s Annual Report for 2018/19, which 

previews the subject material of Position Papers, Guidance, Information Notes 

and Reports that can be expected in the coming months.   

 

Finally, we scrutinise a Government consultation, which is seeking feedback on 

proposals to introduce a 10-year ‘longstop’ period, after which military personal 

injury claims cannot be brought out of time.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Damages in Glyphosate-Cancer Claims – New Ogden Tables and New Lord 

Chancellor – ‘Longstop’ in Military PI Claims Outside of Limitation – IIAC Annual 

Report 2018/19 – Allergan Biocell Textured Breast Implant Recall – J&J Criminal 

Investigation on Talc-Asbestos Knowledge. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk


 
  PAGE | 36 

 

 

Reduction of Punitive 

Damages in 

Glyphosate-Cancer 

Appeals, a ‘Step in the 

Right Direction’, Says 

Bayer 

 

In edition 279 of BC Disease News (here), we 

reported that the judge who delivered the 

2
nd

 trial verdict,
1

 making Bayer AG liable in 

negligence for causing a claimant’s non-

Hodgkin lymphoma, would likely lower the 

total damages from $80 million to $50 

million or less. 

 

In a hearing earlier this month, he indicated 

that the US equivalent of general damages 

(damages for pain, suffering and loss of 

amenity), valued at $5.3 million, may have 

been miscalculated.  

 

Concurrently, Bayer was also seeking a re-

trial of the 2
nd

 trial. However, at a hearing 

on 12 July 2019, District Judge Vince 

Chhabria found that the claimant had 

presented ‘sufficient admissible evidence’ 

to dismiss the request for a new trial:
2

 

 

‘While Monsanto [Roundup manufacturer 

which Bayer acquired last year] repeatedly 

intones that it stands by the safety of its 

product, the evidence at trial painted the 

picture of a company focused on 

attacking or undermining the people who 

raised concerns, to the exclusion of being 

an objective arbiter of Roundup’s safety’. 

 

After the ruling, Bayer spokesperson, Chris 

Loder, redirected focus onto the 

company’s efforts to reduce damages: 

 

‘As the court has not yet ruled on the 

damages portion of our post-trial motions, 

we will evaluate our legal options once 

there is a final ruling on these motions’. 

 

Subsequently, on 15 July, District Judge 

Chhabria ruled that the proportion of 

punitive damages to compensatory 

damages was larger than 4:1 (legal 

precedent dictates that this should be the highest ratio) and therefore reduced the punitive 

figure down by 73% ($55 million) to $20 million.
3

 

 

Although Bayer considers this to be a ‘step in the right direction’, the company is still 

contemplating a further appeal of the jury’s finding that glyphosate-containing Roundup is 

defective and should contain a cancer warning. 

 

Bayer has lost nearly €40 billion in market valuation since the landmark jury verdict, in August 

2018. However, the share price rose by 2.4% on the Frankfurt Stock Exchange when news 

surfaced that the total damages had been reduced to $25.3 million. 

 

 

(Source: Bloomberg) 

 

In the week that followed (last Friday), Superior Court Judge Winifred Smith wrote a 15-page 

opinion on the $2 billion jury verdict that he presided over (the 3
rd

 trial). Echoing District 

Judge Chhabria’s remarks, he stated that punitive damages should be reduced – 

potentially to $220 million, according to a Reuters calculation.
4

 

 

What about the 4
th

 product liability trial? 

 

On 19 August, the 4
th

 trial of liability is scheduled to be heard in St. Louis, Missouri, where 

Monsanto was founded. 

 

The lawsuit is being brought by Sharlean Gordon, who was diagnosed with non-Hodgkin 

lymphoma in 2006 and attributes her cancer to 15-years
5

 of Roundup weedkiller use in her 

home (front/back garden) until 2017.
6

 

 

We will continue to report on the progress of Ms. Gordon’s case with interest. 

 

https://www.bc-legal.co.uk/bcdn/927-279-judge-to-reduce-glyphosate-cancer-damages-while-austria-edges-towards-complete-ban
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Updated Ogden Tables 

Published in 

Conjunction with New 

Lord Chancellor 

Appointment 

 

In last week’s edition of BC Disease News 

(here), our feature article concluded the 

first review of the personal injury discount 

rate (PIDR) since the Civil Liability Bill 

received royal assent, in December 2018. 

  

On 15 July 2019, the only solicitor to have 

ever held the office of Lord Chancellor and 

Secretary of State for Justice, David Gauke 

MP, announced that the new Ogden rate 

would be ()0.25%. This contradicted 

advice from the Government Actuary, who 

suggested that an advisable rate would be 

(+)0.25%. 

 

At the time, it was speculated that the new 

PIDR, which shocked swathes of the 

personal injury market, might be the 

cabinet minister’s final duty as Lord 

Chancellor, having spoken ominously 

about his position at a speech delivered 

last Thursday: 

 

‘It is my hope that in the years ahead 

- whoever has the privilege of being justice 

secretary - it is an approach that will be 

pursued with persistence and 

determination and courage. And that it will 

help deliver a safer and more civilised 

society’. 

 

Yesterday, the former Minister of State for 

Prisons, Robert Buckland QC MP, was 

appointed as the new Lord Chancellor and 

Secretary of State in Boris Johnson’s 

cabinet, replacing David Gauke MP.
7

 

 

The Minister for Swindon South was called to 

the Bar in 1991 and took silk in 2014. He has 

practised in criminal and planning law. 

 

Reacting to the new Prime Minister’s 

selection, his predecessor tweeted: 

 

‘This is a good appointment. Not a solicitor, 

merely a barrister, but this will go down 

well’. 

 

As the 7
th

 Lord Chancellor in 10 years, it 

would be premature to assume that Mr. 

Buckland QC MP will be the minister that 

announces the next PIDR. 

 

In another announcement, earlier this 

week, the Government Actuary’s 

Department published updated Ogden 

Tables, comprising a new column of 

()0.25% multipliers.
8

 Click here to view the 

updated Tables. 

 

To evaluate quantum in relatively 

straightforward fatal accident claims under 

the new (-)0.25% PIDR, try-out our Fatal 

Damages Calculator, which can be 

accessed here. 

 

For more detailed assessments of past and 

future losses in personal injury claims, 

contact Chris McCrudden 

(telephone / mobile / email) to secure 

ABCQuantum access. Our innovative 

quantum and reserving software is 

accurate and easy to use. Pooling 

information from the Ogden Tables, it can 

recalculate claim values in reaction to (or 

in anticipation of) rate change, even for 

thousands of claims, within a matter of 

seconds. 

 

New Legislation to 

Preclude Time-Barred 

Military PI Claims from 

Proceeding 10-Years 

After the Event? 

 

The Ministry of Defence (MoD) is 

deliberating whether to lobby for 

enhanced legal protection for the Armed 

Forces against historic personal injury 

claims.
9

  

 

Pursuant to s.11 of the Limitation Act 1980, 

actions in respect of personal injuries must 

be brought within 3-years from: 

a) the date on which the cause of 

action accrued; or 

b) the date of knowledge (if later) of 

the person injured. 

If the claim is brought more than 3-years 

from (a) or (b), the claimant must apply for 

a discretionary exclusion of the time limit, as 

governed by s.33 of the 1980 Act. 

  

However, the MoD is contemplating the 

imposition of a ‘longstop’, namely a 

maximum 10-year period post-military 

operations, after which the Courts may be 

precluded from exercising their discretion 

to extend the 3-year time-limit.  

 

This week, the Government launched a 

consultation:  Legal protections for armed 

forces personnel and Veterans serving in 

operations outside the United Kingdom, 

which is scheduled to close on 13 October 

2019. 

 

In the Written Statement, annexed to the 

Consultation paper, the Secretary of State 

for Defence, Penny Mourdant, explained 

that, although the ‘Armed Forces are not 

above the law’, the institution believes that 

the legal framework must change to ‘draw 

a line’ for civil claims pursued ‘many years 

after the event’: 

 

‘As part of the consultation, we are ... 

seeking views on a proposal to restrict the 

Court's discretion to extend the normal time 

limit for bringing civil claims for personal 

injury and/or death in relation to historical 

events outside of the UK’. 

 

As such, the consultation does not appear 

to be inclusive of employers’ liability claims, 

namely claims brought by ex-Armed Forces 

personnel, e.g. for Q fever, noise-induced 

hearing loss (NIHL), or non-freezing cold 

injury (NFCI) Instead, it appears to be 

targeting claims brought against the MoD 

for personal injuries caused by ex-Armed 

Forces personnel, with the exception of 

claims involving human rights violations. 

 

According to the Statement, ‘nearly 1,000 

claims seeking compensation for personal 

injury or death’ emerged from the war in 

Iraq alone. 

 

https://www.bc-legal.co.uk/bcdn/937-280-new-ogden-discount-rate-rises-by-0-5-what-impact-will-this-have-on-asbestos-related-mesothelioma-claims
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819868/Actuarial_tables_for_use_in_personal_injury_and_fatal_accident_cases_7th_edition_Supplementary_Tables__July_2019_.pdf
https://www.bc-legal.co.uk/tools/Quantum%20Calculator%20v3.0.1.xlsx
tel://(+442038719971)/
tel://(+447966210512)/
mailto:Chris.McCrudden@bc-legal.co.uk
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819101/20190718-MOD_consultation_document-FINAL.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819101/20190718-MOD_consultation_document-FINAL.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819101/20190718-MOD_consultation_document-FINAL.pdf
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2019-07-22/HCWS1784/
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Ordinarily, the Courts enjoy ‘broad discretion’ in civil cases, to ‘the effect ... that claims have 

routinely been brought late, with huge numbers of compensation claims permitted to 

proceed long after the relevant time limit’. 

 

Ms. Mourdant MP rationalised, as defendants commonly contend when claims are brought 

outside of the limitation period, that with greater lapsation of time, evidence in support of / 

in opposition to allegations ‘emanating from a war zone’ become more difficult to assess in 

a ‘fair and proportionate manner’:  

 

‘Records may no longer be sufficiently detailed ... and the memories of those involved in 

incidents fade over time’. 

 

It was posited that in these circumstances, the Government may have to choose between 

settling potentially unmeritorious claims and ‘putting Armed Forces personnel and veterans 

through the ordeal of giving evidence on the Ministry of Defence’s behalf’ . 

 

Responses to the Consultation proposals will likely contribute towards ‘the aim of bringing 

forward legislation as soon as possible’.   

 

 

 

If, as proposed, the law on limitation were to be amended, it would be interesting to observe 

whether the rationale behind legislative change has an indirect effect on the Court’s  

treatment of prejudice to defendants in non-military personal injury claims brought outside 

of the limitation period. 

  

IIAC Publishes HAVS Position Paper – What More 

Can We Expect from the Council this Year? 

 

On 9 July 2019, the Industrial Injuries Advisory Council (IIAC) published its Annual Report 

(April 2018 to March 2019). 

 

IIAC Annual Reports describe work undertaken by the Council over the past 12-months. As 

a result, they typically provide an indication of the topics that will feature in Reports  

published over the upcoming year. 

 

Asbestos Causes Anti-Neutrophilic Cytoplasmic Autoantibody (ANCA) Vasculitis? 

 

ANCA vasculitis is an autoimmune disease, which causes inflammation and damage to 

small blood vessels. Autoimmunity occurs when the body’s immune system fails to distinguish 

between the body’s own cells (‘self’ cells) and foreign cells (‘non-self’ cells). White blood 

cells produce antibodies, called autoantibodies, that attack ‘self’ cells and, in doing so, 

harm the body. 

 

ANCA is a type of autoantibody, which 

binds to white blood cells, called 

neutrophils. This causes the release of toxic 

substances that perpetuate blood vessel 

wall damage and surrounding tissue 

inflammation. 

 

It is most common for the condition to affect 

the kidneys, lungs, joints, ears, nose and 

nerves, despite the fact that small blood 

vessels are found all over the human 

body.
10

 

 

In the past year, the Council recently 

received correspondence from MPs over a 

potential link between asbestos exposure 

and ANCA and were encouraged to 

conduct a literature review. The insinuation 

was that asbestos triggers the condition. 

However, there was no ‘robust’ evidence of 

an association and the Council could 

therefore not recommend prescription for 

Industrial Injuries Disablement Benefit (IIDB). 

 

For example, the study of Pelclová et al 

(2003)
11

 confirmed that exposure to 

asbestos and silica are occupational 

factors that are associated with ANCA 

positivity, but arrived at the conclusion that 

‘additional stimuli may be necessary to 

induce systemic vasculitis in asbestos-

exposed persons’. 

 

Pleural Plaques and Questions on Civil 

Compensation? 

 

In Scotland and Northern Ireland, pleural 

plaques, developed as a result of exposure 

to asbestos, is a compensatable condition 

under The Damages (Asbestos-related 

Conditions) (Scotland) Act 2009 and The 

Damages (Asbestos-related Conditions) Act 

(Northern Ireland) 2011, respectively. 

 

However, in England and Wales, pleural 

plaques are not compensatable. This was 

established in the House of Lords case of 

Johnston v NEI International Combustion Ltd 

and Rothwell v Chemical & Insulating Co 

Ltd [2007] UKHL 39. This is because pleural 

plaques are benign, or symptomless, as 

was explained by Lord Hoffman, at 

paragraph 2 of his judgment: 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/815349/iiac-annual-report-2018-2019.pdf
https://www.legislation.gov.uk/asp/2009/4/pdfs/asp_20090004_en.pdf
https://www.legislation.gov.uk/asp/2009/4/pdfs/asp_20090004_en.pdf
http://www.legislation.gov.uk/nia/2011/28/pdfs/nia_20110028_en.pdf
http://www.legislation.gov.uk/nia/2011/28/pdfs/nia_20110028_en.pdf
http://www.legislation.gov.uk/nia/2011/28/pdfs/nia_20110028_en.pdf
https://www.bailii.org/uk/cases/UKHL/2007/39.html
https://www.bailii.org/uk/cases/UKHL/2007/39.html
https://www.bailii.org/uk/cases/UKHL/2007/39.html
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‘Proof of damage is an essential element in 

a claim in negligence and in my opinion 

the symptomless plaques are not 

compensatable damage. Neither do the 

risk of future illness or anxiety about the 

possibility of that risk materialising amount 

to damage for the purpose of creating a 

cause of action, although the law allows 

both to be taken into account in computing 

the loss suffered by someone who has 

actually suffered some compensatable 

physical injury and therefore has a cause of 

action. In the absence of such 

compensatable injury, however, there is no 

cause of action under which damages 

may be claimed and therefore no 

computation of loss in which the risk and 

anxiety may be taken into account. It 

follows that in my opinion the development 

of pleural p laques, whether or not 

associated with the risk of future disease 

and anxiety about the future, i s  not 

actionable injury’. 

 

Rothwell was recently revisited in the de 

minimis Supreme Court case of Dryden and 

others (Appellants) v Johnson Matthey Plc 

(Respondent) [2018] UKSC 18 (reported in 

BC Disease News here), in which Lady Black 

emphasised that: 

 

‘... pleural p laques were nothing more 

than a marker of 

exposure to asbestos dust, being 

symptomless in themselves and not leading 

to or contributing to any condition which 

would produce symptoms, even if the 

sufferer were to be exposed to further 

asbestos dust’.  

 

In this way, the lack of physiological 

change was key in establishing that pleural 

plaques could not constitute actionable 

damage. 

 

In spite of this, the IIAC has continued to 

receive enquiries about civil compensation 

for pleural plaques. However, the Council 

reiterates that it has no role in civil 

compensation, only the assessment of 

prescribed diseases. Pleural plaques are 

not suitable for prescription. 

 

 

 

Extending Prescription for ‘Bystander’ Asbestos Exposure? 

 

MP correspondence with the Council in the past year revealed that an electrician with 

asbestos-induced lung cancer was refused IIDB for ‘bystander exposure’ to asbestos, 

namely exposure which occurs while working alongside workers that work directly with 

asbestos. This is because so-called ‘bystander exposure’ is not comprehended under the 

terms of prescription for PD D8. 

 

 

 

The Council explained that substantial levels of asbestos exposure are required to surpass 

the prescription threshold and there is inadequate evidence to suggest that bystander 

exposure, both generally and among electricians specifically, poses a risk to warrant 

extending prescription.  

 

Nonetheless, the Council has also surmised that the list of occupation comprised in PD D8 

is ‘out of date’ and does not ‘accurately represent’ those most at risk of asbestos exposure, 

i.e. workers in construction (demolition, maintenance, renovation). 

 

Consequently, a review has been commissioned within construction industry, which may 

result in an extended list of prescribed occupational tasks within the scope of IIDB. 

 

COPD and Noxious Dust Exposure? 

 

Within the forthcoming ‘Bystander Exposure to Asbestos’ Report, there will also be discussion 

on exposure types other than asbestos and coal dust, which are capable of causing COPD.  

 

https://www.bc-legal.co.uk/bcdn/482-224-actionable-injury-in-platinum-salt-sensitisation-claim-dryden-and-others-appellants-v-johnson-matthey-plc-respondent-2018-uksc-18.html
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This is in response to a recent stakeholder query to the Council . Exposure sources in 

construction work will be targeted. 

 

COPD Prescription Affected by British Coal Group Litigation? 

 

Coke oven workers, employed by British Coal, undertook a process called ‘coking’, which 

involved the purification of coal at high temperatures to make smokeless fuel. 

 

In August 2018, the widow of a coke oven worker was awarded £15,853 in damages, 

payable by the main defendant to proceedings, the UK Government.  

 

Her husband, George Nicholls, suffered chronic bronchitis for almost 20 years as a result of 

exposure to harmful dust and fumes.
12

  

 

We reported on this case: Pearce & Ors v The Secretary of State for Business, Energy And 

Industrial Strategy & Ors [2018] EWHC 2009 (QB), in edition 242 of BC Disease News (here).  

 

At the time, it was also reported that 4 more cases, which were part of the same group 

action, brought by Irwin Mitchell on behalf of more than 260 former British Coal workers, 

had settled out of Court. These included claims for COPD, lung cancer and emphysema. 

 

A separate group action, brought by Hugh James and Irwin Mitchell on behalf of a similar 

class of claimants, is expected to reach trial in 2020. 

 

What have been the implications of Pearce on the IIAC’s COPD prescription, under PD D12? 

 

 

 

Since the Pearce judgment was handed down, the Council has commenced a literature 

review of the effects of COPD on mortality and lung function. 

It claims to be in the final stages of 

concluding its investigation, the results of 

which can be anticipated in the coming 

months. 

 

Occupational UV Exposure and Melanoma 

in Airline Crew? 

 

We previously reviewed a study of 

melanoma in our latest occupational 

ultraviolet radiation (UV) feature article 

(here). After 15-years of follow-up, the 

highest incidence rates were identified in 

the fixed-wing pilot/crew group.  

 

We submitted, at the time, that in addition 

to solar UV radiation, exposure to small 

amounts of cosmic ionizing radiation may 

have contributed towards increased 

prevalence of melanoma. 

 

In the past year, the Council received 

correspondence from a person who 

developed multiple conditions as a result of 

work in hot climates and an investigation 

was commissioned on skin cancers, 

including melanoma, caused by 

occupational exposure to natural UV.  

 

A systematic review of the literature up to 

2017 noted ‘many inconsistencies’, but 

there was evidence of an increased risk of 

melanoma in pilots and cabin crew: 

 

‘For example, a systematic review and 

meta-analysis of 14 studies published after 

2013 and for the most part carried out 

among northern Europeans (10), reported 

summary risks of 2.22 (95% confidence 

interval 1.67-2.93) in pilots and 2.09 (1.67-

2.62) in cabin crew’. 

 

Public Health England (PHE) and experts  

from the aviation industry have been 

consulted, in an attempt to understand the 

cause(s) of the doubling of risk: 

 

‘The Council are currently reviewing 

evidence relating to the site of the 

melanomas, length of employment and 

flight hours, exposure to cosmic radiation, 

UV exposure through plane windshields, 

and exposure to UV light incurred as part of 

non-flight duties’. 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/2009.html
https://www.bailii.org/ew/cases/EWHC/QB/2018/2009.html
https://www.bc-legal.co.uk/bcdn/636-242-causation-and-limitation-disputed-in-chronic-bronchitis-group-litigation-claims-pearce-ors-v-the-secretary-of-state-for-business-energy-and-industrial-strategy-ors-2018-ewhc-2009-qb
https://www.bc-legal.co.uk/bcdn/602-238-occupational-uv-radiation-claims-2018-update
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Its investigation is ongoing and conclusions on potential prescription will be published soon. 

 

Osteoarthritis of the Knee in Footballers? 

 

In edition 208 of BC Disease News (here), we reviewed Arthritis Research UK (ARUK) research 

into the relationship between football and osteoarthritis. This was the largest study on an 

international plane, consisting of more than 1,200 Professional Footballers Association 

members.  

 

Results showed that male ex-professional footballers are 2 to 3-times more likely to suffer 

from knee pain and knee osteoarthritis, necessitating total knee replacement, than the 

general population.
13

 

 

It has since emerged, in the Annual Report, that Football Organisations have approached 

the Council on this issue and submitted the cross-sectional ARUK study as supportive 

evidence that knee osteoarthritis is an ‘occupational hazard’ of professional football. 

 

In turn, the Council’s initial analysis of medical literature indicated a less significant risk, 

although it is evident that those who sustain injuries are more likely to develop osteoarthritis  

of the knee. 

 

The Council is continuing with its investigation and an official publication can be expected 

in due course. 

 

Osteoarthritis of the Knee in Mineworkers? 

 

There is growing concern, among IIAC stakeholders, that ‘job description’, under PD A14 

wording, is being ‘misconstrued’ and ‘taken too literally’. It is feared that ‘legitimate’ IIDB 

claims for osteoarthritis of the knee in mineworkers are being turned down. 

 

 

It was itemised, in the Annual Report, that 

the Council has been working with the 

Department for Work and Pensions (DWP) to 

understand and clarify the rationale and 

intentions behind the wording of PD A14 

prescription, since ‘general roles’ involving 

work underground may result in sufficient 

exposure to merit a successful claim for 

IIDB. 

 

Overturning Refused Prescription of 

Dupuytren’s Contracture? 

 

The IIAC Report also sheds more light on the 

work that ultimately led to Dupuytren’s 

contracture, otherwise known as ‘miner’s 

claw hand’, being added to the IIDB 

scheme, as was reported in edition 253 of 

BC Disease News (here). 

 

Prescription was initially recommended in 

2014 in a Report entitled: Dupuytren’s 

contracture due to hand-transmitted 

vibration. However, the former Minister of 

State for Disabled People, Health and Work, 

Sarah Newton MP, decided not to adopt 

the Council’s advice. Following a meeting 

with the Council, the Minister was 

persuaded to overturn her decision.  

 

Accordingly, the Council has been working 

with the DWP to ensure that the Regulations 

are drafted to meet intentions. 

 

The current Minister of State for Disabled 

People, Work and Health is Justin Tomlinson, 

who previously held the Office during David 

Cameron’s final term as Prime Minister (May 

2015-July 2016). 

 

HAVS Sufferers Disadvantaged by 

Prescription Wording? 

 

Are IIDB claimants disadvantaged by the 

wording of PD A11, on the basis that intense 

blanching of the skin may be ‘episodic’? 

 

https://www.bc-legal.co.uk/bcdn/318-208-research-into-the-relationship-between-football-and-osteoarthritis.html
https://www.bc-legal.co.uk/bcdn/723-253-autumn-2018-budget-adds-dupuytren-s-contracture-to-the-iidb-scheme.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/308645/dupuytrens-contracture-report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/308645/dupuytrens-contracture-report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/308645/dupuytrens-contracture-report.pdf
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This month, the IIAC published: POSITION PAPER 43 – A review of the assessment and 

objective testing for the vascular component of hand arm vibration syndrome (HAVS). 

 

HAVS is the collective term to describe disorders of the upper limbs associated with hand-

transmitted vibration (HTV), such as vibration white finger (VWF), carpal tunnel syndrome 

(CTS) and Dupuytren’s contracture. 

 

Council stakeholders have voiced concerns over the wording of prescription and the 

Council has previously undertaken a small audit, on the instruction of MPs, to reveal any 

unmet need among claimants – there was no ‘adverse impact’ for claimants with 

sensorineural symptoms. 

 

Position Paper 43 documents a more recent audit, which discovered that claimants were 

being refused benefit as a result of their medical history (the course of onset and progression 

of symptoms). 

 

If vascular symptoms, i.e. blanching, are 

episodic and fugitive, they are unlikely to 

be reproduced for clinical verification. If 

diagnosis relies on the claimant’s subjective 

recollection of the development and 

progression of their symptoms, this presents 

a challenge for ‘diagnostic testing’, which 

is pivotal to IIDB applications. 

 

What is the best objective test for the 

vascular component of HAVS? 

 

1. Cold Water Provocation Testing and 

Plethysmography (CWPT & FSBP) 

 

Applying the logic that blanching occurs  

when blood vessels are over-sensitive to the 

cold, exposing digits to cold water (10 or 

15°C) conditions, for a period of 5 minutes, 

is often used as a means to provoke 

vascular symptoms in HAVS patients. 

 

However, the validity and reliability for 

wide-scale use was called into question 

when CWPT and FSBP were employed in 

multi-party medico-legal compensation 

assessment claims in the 1990s.
14

 Further, 

the High Court, in the case of National 

Association of Colliery Overmen, Deputies 

and Shot Firers, R (on the application of) v 

Secretary of State for Work and Pensions 

[2003] EWHC 607 (Admin), deemed that 

‘none of the cold water provocation tests 

assist with the assessment of disablement’. 

 

More recent cold provocation testing has 

provided conflicting evidence about the 

utility of the tests for the assessment of HAVS 

and could therefore not be recommended 

by the Council as a method of objective 

diagnosis. 

 

2. Capillaroscopy 

 

By using a microscope, set at a high level 

of magnification, capillary loops of the 

skin’s micro-vasculature are visible. 

Although 1 study revealed a significant 

association between HAVS and 

dimensional and morphological 

characteristics of the capillaries, the 

Council stated that this was insufficient to 

recommend as an objective test for the 

vascular component of HAVS, but will 

nevertheless monitor capillaroscopy as 

research continues. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/816406/iiac-position-paper-43-hand-arm-vibration-syndrome.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/816406/iiac-position-paper-43-hand-arm-vibration-syndrome.pdf
https://www.bailii.org/ew/cases/EWHC/Admin/2003/607.rtf
https://www.bailii.org/ew/cases/EWHC/Admin/2003/607.rtf
https://www.bailii.org/ew/cases/EWHC/Admin/2003/607.rtf
https://www.bailii.org/ew/cases/EWHC/Admin/2003/607.rtf
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3. Doppler Ultrasound 

 

The time that elapses between the emission 

of high-frequency ultrasound waves from a 

probe and bounce-back from red blood 

cells in blood vessels is a non-invasive 

method of estimating blood flow. It is 

commonly used in the detection of deep 

vein thrombosis. However, the Council 

considers that there is insufficient evidence 

in HAVS patients to recommend its 

widespread use as a diagnostic testing 

method, especially as ‘there are 

widespread normal anatomical variations 

in the vascular supply to the hand’, which 

may produce ‘misleading’ results. 

 

In short, the review of objective testing for 

the vascular component of HAVS found a 

lack of ‘robust’ evidence throughout and 

the Council was unable to make any further 

recommendations on that basis.  

  

Digital Photography 

 

Nevertheless, the Council went on to 

consider the emerging role of digital 

photography for the diagnosis of HAVS. This 

is due to the ‘more widespread use of good 

quality photographic equipment on mobile 

phones’. Photos and/or videos, e.g. of 

blanching, may be taken and then verified 

independently by a clinician. Excess 

backlighting should be avoided and ‘they 

are best taken in the ‘hold-up’ pose with an 

individual’s face clearly identifiable’. 

 

The Council therefore encourages 

claimants to supplement their descriptions 

of symptoms and the relationship between 

work and exposures by disclosing 

photographical evidence. It should be 

stressed that digital photography is not an 

‘absolute requirement’ for diagnosis. 

 

Moreover, the Council accepted that 

aspects of patients’ clinical history, in 

respect of symptom onset and duration, 

may be too restrictive for diagnosis. In light 

of this, international experts were consulted 

to provide opinion and the Industrial Injuries 

Benefit Handbook 2 for Healthcare 

Professionals (HCP) was revised 

accordingly. 

 

 

 

Manufacturer Issues Global Recall of Textured 

Breast Implant at the Request of the US FDA 

 

In 2018, Allergan Biocell implants were removed from European markets, but the UK 

Medicines and Healthcare products Regulatory Authority (MHRA) has reassured patients 

that: 

 

‘There is currently no evidence of an increased risk to patients and there is no need for 

people who have Allergan breast implants to get them removed or have any additional 

clinical follow-up’. 

 

In edition 279 of BC Disease News (here), we reported that Leigh-Day Solicitors had issued 

letters of claim on behalf of women who had undergone breast enlargement surgery and 

allege that the implants are defective. They are allegedly defective because they have 

caused, or may cause, a rare form of non-Hodgkin lymphoma, called anaplastic large cell 

lymphoma (ALCL). 

 

Since our last report, the US Food and Drug Administration (FDA) requested a voluntary recall 

of Allergan's ‘Biocell surface’ models.
15

 

 

The FDA claimed that the specific texture of these implants are associated with a ‘risk’ of 

ALCL, though Amy Abernethy, Principal Deputy Commissioner of the US FDA, admitted that 

‘the overall incidence of BIA-ALCL appears to be relatively low’. 

 

That being said, the FDA claims that the risk of breast implant-associated (BIA) ALCL with 

Allergan’s textured implants is 6-times higher than in textured implants manufactured by 

competitors, Sientra Inc and Mentor Worldwide LLC (owned by Johnson & Johnson).  

 

Indeed, worldwide analysis of 573 BIA-ALCL cases, which included 33 patient deaths, 

revealed that 481 of the patients had Allergan breast implants at the time of their 

diagnoses. 

 

Jeff Shuren, Director of the FDA’s Center for Devices and Radiological Health, has cautioned 

that the FDA is still unsure as to whether the increased risk of ALCL is limited to specific models 

of textured implants or all textured breast implants. 

 

In a material development on Wednesday of this week, Allergan informed the FDA that it 

was issuing a worldwide recall of its textured Biocell products.
16

  

 

It appears that Australia’s Therapeutic Goods Administration, which proposed regulatory 

action to cancel, suspend or recall implants earlier this month, has been leapfrogged by 

Allergan’s recent activity.
17 

 

What effect, if any, will the global recall have on impending Leigh Day claims in the UK? 

 

 

https://www.bc-legal.co.uk/bcdn/926-279-first-letters-of-claim-issued-in-uk-breast-enlargement-related-cancer-litigation
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Did J&J Know About Asbestos in Talc? The Criminal Investigation Commences  

 

To date, the only occasion that talcum powder manufacturer, Johnson & Johnson, has been exposed in the course of ongoing prod uct 

liability litigation was when Reuters published its Special Report on company memos, internal documents, deposition and trial testimony – 

this was discussed at length in edition 263 of BC Disease News (here).  

 

In spite of the fact that J&J immediately rebuffed the Report as ‘one-sided, false and inflammatory’, it has led people to believe that the 

company has known about asbestos in talc from 1970 onwards, but concealed the evidence from consumers and regulators. This 

revelation has undoubtedly affected J&J’s success at trial. 

 

It has since materialised that the U.S. Justice Department has launched a criminal  probe to discover whether J&J lied about the possible 

cancer risks of its talcum powder.
18

 A Grand Jury, in Washington, is in the process of examining company documents. 

 

J&J spokesperson, Ernie Knewitz, was quick to reject any implications that the criminal investigation is a ‘new development’ in the talc 

saga.
19

  

 

This had no protective effect on stock value, however, as when details of the probe were announced a fortnight ago, the share  price 

plummeted in value by as much as 5.1% in a single day. 

 

 

(Source: Hargreaves Lansdown) 

 

 

https://www.reuters.com/investigates/special-report/johnsonandjohnson-cancer/
https://www.bc-legal.co.uk/bcdn/798-263-talc-cancer-litigation-in-the-us-an-update
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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