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Welcome 

 

Welcome to the 276
th

 edition of BC Disease News.  

 

In this issue, we analyse the recent High Court authority of Caine v Advertiser And 

Times Ltd & Anor [2019] EWHC 39 (QB), which sets out the correct approach to 

advance when contending jurisdiction on procedural grounds. 

 

In other news, we report that ongoing product liability litigation, linking Monsanto-

produced weedkiller use with non-Hodgkin lymphoma, has sparked interest in 

Australia.  

 

We also present the latest Compensation Recovery Unit (CRU) statistics for 

2018/19, in conjunction with a First4Lawyers survey on PI claimant firm stability. 

 

In this week’s feature article, we provide an in-depth review of plantar fasciitis, a 

condition affecting the foot, and consider the prospects of claimants succeeding 

in bringing claims against (former) employers, in light of available 

epidemiological research. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Permission to Appeal – Contending Jurisdiction Using Part 11 and Part 3 of the 

CPR – J&J Talc-Cancer – Australian Glyphosate Product Liability Claim – LAMP 

Liquidation – 2018/19 CRU Data – Asbestos Removal and Energy Performance of 

Buildings Directive – Gaming Disorder – Occupational Plantar Fasciitis. 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Seeking Permission to Appeal with a ‘Real Prospect of Success’: R (A Child) 

[2019] EWCA Civ 895 

 

What is the meaning of ‘a real prospect of success’, when seeking permission to bring a first appeal? 

 

Until recently, it was perceived that applications for permission to appeal to the Court of Appeal and the High Court (from a  decision of a 

judge in the County Court or the High Court, respectively) have been made on the basis of two diverging interpretations of CPR 52.6(1)(a). 

 

 

 

A High Court judge has previously ruled that ‘a real prospect of success’ defines an appeal that is ‘more likely than not’ to be allowed at a 

substantive hearing, i.e. that ‘anything less than 50/50 chance of success’ would constitute a ‘real prospect of failure’.
1

 Whereas, other Court 

of Appeal Judges have deemed that ‘a real prospect of success’ indicates an appeal that is ‘realistic rather than fanciful’.
2

  

 

This discrepancy was highlighted at the Court of Appeal, in AV v RM (Appeal ) [2012] EWHC 1173 (Fam), in which Mr Justice Moor favoured 

the latter, qualitative test, as opposed to the former, numerical test. Just 1 year later, AV v RM was cited and followed by another High Court 

Judge, Mr. Justice Moylan, in CS v SR [2013] EWHC 1155 (Fam). 

 

Last week, the Court of Appeal handed down judgment in R (A Child) [2019] EWCA Civ 895, in an effort to ‘resolve any remaining doubt’ 

surrounding the correct threshold to surpass when seeking permission to bring an appeal. 

 

At paragraph 31 of his judgment, Lord Justice Peter Jackson, with whom Lord Baker agreed, explained that: 

 

 ‘The test for the grant of permission to appeal on an application to the Court of Appeal or to the High Court or Family Court under the first 

limb of the relevant sub-rule is that the appeal would have a real prospect of success ... there must be a realistic, as opposed to fanciful, 

prospect of success. There is no requirement that success should be probable, or more likely than not’. 

 

It would be fair to assume that the ratio in R (A Child) also applies to CPR 52.7(2)(a)(i), which uses an identical turn of phrase in governing 

permission to bring second appeals: 
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Full text judgment can be accessed here. 

 

Is Contending Jurisdiction on Procedural Grounds a Flexible Process? Caine v 

Advertiser And Times Ltd & Anor [2019] EWHC 39 (QB) 

 

Can a defendant challenge a claimant’s procedural failings without stating its intention to contest jurisdiction?  

 

In defamation proceedings, the claimant issued his Claim Form on 9 May 2017 and completed service on 5 October (Claim Form) a nd 9 

October (Particulars of Claim), even though service should have been effected by midnight on 9 September [4 months after the date of 

issue, per CPR 7.5(1)].  

 

 

 

Further, there had been a failure to serve a response pack with proceedings, in breach of CPR 7.8. 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/895.pdf
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On 19 October, the defendants emailed an acknowledgement of service to the court, ticking the box that they intended to defen d all of 

the claim, rather than intending to contest jurisdiction.  

 

 

 

 

By letter dated 26 October, the defendants’ solicitors wrote to Master Yoxall to alert him to the fact that the claimant had not complied with 

Part 7 of the CPR, among other failings, and encourage him to strike out the claim ‘on his own initiative’. 

 

A further email, sent by the defendants on 1 November, repeated their invitation for the court to strike out the claim or enter summary 

judgment against the claimant, but Master Yoxall made no such order ‘of his own motion’.  

 

On 7 November, 4 days after the final date for filing the acknowledgement of service, the defendants made an application to: 

 Have the claimant’s statement of case struck out, pursuant to CPR 3.4(2); or 

 Have summary judgment filed against the claimant, pursuant to CPR 24.2; and  

 Have the claimant pay the defendants’ costs of the application. 

 

However, the claimant considered that the issue of late service was irrelevant, since the defendants ‘had not disputed jurisdiction pursuant 

to CPR Part 11 within 14 days as required by the CPR Part 11, and because they had waived their right to challenge th e jurisdiction of the 

court’.  

 



 
  PAGE | 6 

 

 

 

 

As a result, the defendants made an application to retrospectively extend the period for filing an application by 4 days, usi ng the court’s  

powers of case management [CPR 3.1(2)(a)]. Further, the defendants applied for relief from sanctions, so that they were ‘not treated as 

having accepted that Court has or should exercise its jurisdiction’ and their ‘challenge to service’. 
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The 1
st

 Instance Decision 

 

Master Yoxall handed down judgment on 10 August 2018. 

 

He noted the decision of Aktas v Adepta [2010] EWCA Civ 1170, in which Lord Justice Rix 

ruled that CPR Part 3.4 applies ‘in terms to a statement of case rather than to a claim form’  

and was therefore not the correct application to make. 

 

However, in view of the earlier decision in Hoddinott v  Persimmon [2007] EWCA Civ 1203, 

the Master found that Aktas ‘overlooked  CPR  Part  2.3(1)  which  defines a statement of 

case to include, among others, a  claim  form  and  particulars  of claim’  and concluded, 

at paragraph 30 of his judgment, that: 

 

‘... a defendant is entitled to strike out a claim form served out of time under CPR 3.4(2)(c)’ .   

 

In the event that he was wrong to determine that a defendant could use either CPR Part 3.4 

or CPR Part 11 to contest jurisdiction, Master Yoxall went on to consider the defendants’ 

application for a retrospective extension of time. 

 

Applying the 3-stage test established in Denton v TH White Limited [2014] EWCA Civ 906, he 

established, firstly, that ‘... adopting the wrong application route was not a serious breach’ , 

secondly, that ‘there was no good reason for the breach’ and finally, that relief from 

sanctions should be granted when ‘turning to all the circumstances of the case’. 

 

On 11 October, the claimant was granted permission to appeal by Butcher J. 

 

The Appeal Decision 

 

The High Court appeal took place on 14 January 2019, before Mr Justice Dingemans. 

 

There were 5 grounds of appeal, though the most pertinent grounds were: 

1) Whether the defendants were wrong to apply to strike out the Claim Form and 

Particulars of Claim pursuant to CPR 3.4(2)(c) rather than disputing the Court’s 

jurisdiction pursuant to CPR 11(1)(b); and if so 

2) Whether Master Yoxall had erred in treating the CPR 3.4(2)(c) application as an 

application under CPR 11(1)(b) by permitting an extension of time and granting 

relief from sanctions.  

 

On the 1
st

 issue, the Judge noted case 

authority that described CPR 11 as having 

been ‘inelegantly and inconsistently 

drafted’
3

 and, despite accepting that the 

Aktas decision ‘overlooked’ CPR 2.3(1), 

Hoddinott was not binding. He cited Rix LJ, 

at paragraph 18 of Aktas, who identified 

that Hoddinott provided ‘definitive support 

for the CPR 11(1) route’, and went on to find 

that: 

 

‘... the decision in Hoddinott v Persimmon, 

followed in this respect by Atkas v Adepta, 

is clear authority, binding on both Master 

Yoxall and me, that an application that the 

court should not exercise its jurisdiction to 

try a claim must be made by CPR Part 11 ... 

In my judgment Master Yoxall was wrong to 

find that the application to set aside service 

of the claim form could be made pursuant 

to CPR Part 3.4’. 

 

Moving on to the 2
nd

 issue, the claimants 

contended that, because the defendant 

had ‘not made any application under CPR 

Part 11 to dispute jurisdiction’, whether or 

not Dingemans J granted an extension of 

time was irrelevant. Regardless, the 

claimant submitted that the defendants 

should not be granted an extension 

because they had ‘waived their right to 

contest jurisdiction by failing to tick the 

appropriate box on the acknowledgment 

of service form’. 

 

Even though no application had been 

made under CPR 11(1), the judge on 

appeal interpreted that the ‘effect’ of the 

defendants’ applications (strike out and 

retrospective extension of time to file a Part 

11 application), albeit the ‘wrong’ 

applications, could be construed as an 

‘application to challenge jurisdiction 

pursuant to CPR Part 11 and to apply for an 

extension of time to do so’. CPR 11 had 

been ‘expressly addressed’. Accordingly, 

he went on to find in favour of the 

defendants and upheld the ultimate finding 

of the 1
st

 instance Judge: 

 

‘Master Yoxall was entitled to permit an 

extension of time to challenge service by 

CPR Part 11 in circumstances where the 

point about service had been taken from 

the outset ... Even where the 

acknowledgment of service ticked only 
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that the claim was being defended, it was accompanied by a letter identifying a point about service. In these circumstances there was 

no waiver of the right to dispute jurisdiction on the basis that the claim form and particulars of claim were not served in time . .. Therefore 

Master Yoxall was entitled to extend time for the Part 11 application, and to impose a permanent stay on proceedings’ . 

 

Full text judgment can be accessed here. 

 

State Court Jury Verdict Climbs to $325 Million in Talc-Cancer Trial 

 

In edition 275 of BC Disease News (here), we reported that Johnson & Johnson had been ordered to pay $25 million in compensatory 

damages to the 10
th

 claimant to successfully argue at trial that a history of prolonged talcum powder application was the cause of their 

cancer, due to the presence of trace levels of asbestos.
4

 

 

66-year-old, Donna Olson, filed her claim in 2017, after having been diagnosed with terminal pleural mesothelioma in 2016. As part of 

her treatment, she underwent extrapleural pneumonectomy to remove her diseased lung.
5

  

 

In his wife’s absence, Mr. Olson testified at the state court that the claimant would ‘always’ apply J&J’s products in a post-showering ‘ritual’: 

 

‘... she would pour it on her hand, apply it to her chest and pour it on her hand and do her underarms’ .
6

 

 

We previously informed our readers that the New York Supreme Court (Manhattan) jury was scheduled to return to court, last week, to 

assess the appropriate level of punitive damages for putting ‘corporate profits and reputation over the health and safety of consumers’. 

 

Last Friday, the jury handed up a $300 million verdict, comprising $200 million against J&J and $100 million against J&J Consumer Inc. As 

such, the total damages award in favour of the claimant now stands at $325 million (£250 million).
7

 

 

In an email statement, J&J spokeswoman, Kimberly Montagnino, acknowledged that the Baby Powder and Shower to Shower manufacturer 

had ‘suffered significant legal and evidentiary errors which ... will warrant a reversal on appeal  ... Of all the verdicts against Johnson & 

Johnson that have been through the appellate process, every one has been overturned’ .
8

 

 

Graph: J&J Share Price (1 Year) 

 

 

(Source: Hargreaves Lansdown) 

 

1
st
 Australian Product Liability Claim Filed in Australian Court, Linking 

Herbicide Use and Cancer 

 

In edition 270 of BC Disease News (here), we reported that several local authorities across the UK, including Hampshire, Wirral and Norwich 

County Councils, were re-evaluating public use of glyphosate herbicide. In fact, Richmond Borough Council has already begun trialling 

a non-chemical-based alternative approach. 

https://www.bailii.org/ew/cases/EWHC/QB/2019/39.pdf
https://www.bc-legal.co.uk/bcdn/891-275-more-mixed-success-in-j-j-talc-cancer-lawsuits-amid-25-million-verdict
https://www.bc-legal.co.uk/bcdn/854-270-british-local-authorities-re-evaluate-glyphosate-herbicide-use-amid-french-farmer-ruling
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This reaction was prompted by the $80 

million jury verdict, which saw Edwin 

Hardeman compensated for developing 

non-Hodgkin lymphoma caused by 

cumulative exposure to glyphosate 

chemical in Monsanto-produced Roundup 

weedkiller (Monsanto is now owned by 

German pharmaceutical giant, Bayer AG). 

 

More recently, we reported (here) on the 3
rd

 

and latest Californian Court ruling, in which 

Mr and Mrs Alva Pilliod were awarded $2 

billion in damages. 

 

In the wake of the May verdict, The Sydney 

Morning Herald reported that a number of 

local authorities in Sydney, Australia, are 

reviewing Roundup use,
 

while the 

Government in the Australian state of 

Victoria has launched its own review of 

glyphosate ‘as a matter of precaution’. The 

Victorian Government review will examine 

how glyphosate is ‘stored and handled’ 

and consider whether risks ‘are being 

controlled so far as reasonably 

practicable’.  

 

However, the National Farmers’ Federation 

has discouraged a glyphosate ban. 

President, Fiona Simson forewarned that 

such a scenario would have a 

‘monumental’ impact on the farming 

industry: 

 

‘Currently, there is no product approved for 

use in Australia that is as safe or as effective 

as glyphosate for weed control. The 

productivity of, especially grain growers but 

also graziers, would decline dramatically, 

with a key tool in the weed management 

tool box gone’. 

 

Joanna Immig, Co-ordinator of Australia’s 

National Toxics Network, has warned that 

glyphosate is the active ingredient in 

approximately 600 Australian products, 

though the Australian Pesticides and 

Veterinary Medicines Authority (AVPMA) 

‘remain satisfied that APVMA-approved 

products containing glyphosate can 

continue to be used safely according to 

label directions’, in line with the present 

stance of the US Environmental Protection 

Agency (EPA).
 9

 

 

Contemporaneously, multiple Australian 

law firms are considering filing product 

liability lawsuits against Bayer, according to 

The Guardian Australia.
10

 

 

Maurice Blackburn has fielded ‘hundreds of 

inquiries’ since late 2018, which are now ‘in 

the stage of getting expert evidence to 

help support individual actions’. 

 

When asked who may be affected, 

Jonathan Walsh, a Principal at Maurice 

Blackburn, touted glyphosate-injury as a 

risk for both employees and ordinary 

members of the general public: 

 

‘It’s people from all walks of life, mums and 

dads using the product every weekend 

doing the garden, to more heavy users like 

those involved in vegetation management 

in particular and also people from the 

farming community where they use a lot of 

this product day in and day out’.  

 

Although Maurice Blackburn is not currently 

pursuing a class action lawsuit, LHD Lawyers 

is.  

 

Currently, LHD is circulating a class action 

investigation statement, which reads: 

 

‘Monsanto (now Bayer), the creator of 

Roundup, is facing claims the company 

failed to warn users that extended exposure 

to the weedkiller has been linked to certain 

forms of cancer. 

 

As a result, thousands of lawsuits have been 

filed by cancer victims against Monsanto in 

the US, alleging that the weedkiller causes 

cancer. Juries in two recent cases have 

reviewed the Roundup cancer evidence, 

found Monsanto liable and ordered the 

company to pay millions of dollars in 

damages to victims. 

 

LHD Lawyers are encouraging those 

affected by Monsanto’s Roundup to 

register their interest for a case evaluation. 

You may have a right to demand 

compensation from Monsanto for physical 

pain, mental suffering, loss of enjoyment of 

life, physical impairment, grief, anxiety, 

and emotional distress’. 

 

On Monday, Carbone Lawyers filed legal 

proceedings at the Supreme Court in the 

first Australian case to associate Roundup 

use with non-Hodgkin lymphoma onset.
11

 

 

Michael Ogalirolo, aged 54, was 

diagnosed with the condition in 2011, after 

18 years (three occasions per week) of 

Roundup exposure, in the course of his 

employment as a gardener. He is currently 

in remission. 

 

Managing Partner of Carbone, Tony 

Carbone, predicts that this case ‘has the 

potential to be substantially bigger than 

previous asbestos litigation’ and submits 

that: 

 

‘It is clear the manufacturer of Roundup 

knew the product was a risk to people's 

health and clearly failed to display safety 

warnings on their product’. 

 

The Supreme Court writ states that: 

 

‘The defendant knew or ought to have 

known that the use of Roundup products 

were dangerous for the plaintiff ... in 

particular causing DNA and chromosomal  

damage in human cells, cancer, kidney 

disease, infertility and nerve damage 

among other devastating illnesses. 

 

As such, Roundup products are dangerous 

to human health and unfit to be marketed 

and sold in commerce, particularly without 

proper warnings and directions," the writ by 

Carbone Lawyers claims’. 

 

October Trial Awaits for 

Slater and Gordon’s 

£637 Million Claim 

Against Watchstone 

(Formerly Quindell) 

 

In edition 184 of BC Disease News (here), we 

reported that claimant personal injury firm, 

Slater and Gordon (S&G), had served 

proceedings on Watchstone Group plc 

(formerly branded as Quindell), on 14 June 

2017. 

 

https://www.bc-legal.co.uk/bcdn/884-274-2-billion-glyphosate-herbicide-cancer-verdict-delivered-in-california
https://www.bc-legal.co.uk/images/pdf/184-BC-Disease-News-2017-05-12-Edition-184.pdf
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S&G purchased Quindell’s Professional Services Division for £637 million, in 2015. However, 

the acquisition was so unsuccessful that its share price fell to ‘almost worthless’ levels  and 

the business was forced to restructure; 94% of S&G bank debts, totalling £458 million 

(AU$738 million), was sold to ‘secondary debt buyers’ and the Australian parent company 

disconnected itself from UK operations (Slater and Gordon Lawyers and Slater and Gordon 

Solutions). 

 

Graph: Slater and Gordon Share Price 

 

 

(Source: Australian Stock Exchange) 

 

Ultimately, S&G argues that Quindell induced the firm into the transaction by ‘fraudulent 

misrepresentation’ and ‘but for fraudulent misrepresentation it would not have entered into 

the transaction at all’. 

 

Subsequently, we reported, in edition 201 (here), that Watchstone had increased its legal 

costs budget from £1 million to £3.5 million. Several editions later (here), Watchstone filed 

its defence, which made clear that the allegations are ‘wholly without merit and should 

never have been advanced’. 

 

In recent times, very little new information has surfaced on Watchstone legal action, other 

than that the business was facing threats of shareholder claims (reported in a March BCDN 

edition here). 

 

However, this week, Watchstone’s annual report announced that S&G’s claim is scheduled 

for trial in October 2019.
12

  

 

It also confirmed that its legal costs have been further bolstered to £8.2 million, reflecting 

its ‘determination to robustly defend the action’.
13

 Nevertheless, there has been a candid 

admission that: 

 

‘Clearly, in the event the claim should succeed in whole or in part this would have a 

substantial negative impact upon the group and, at worst, could leave the group unable 

to settle its debts as they fall due’. 

 

In respect of deferred consideration, Watchstone has indicated that ‘no agreement has 

been reached as to a terminal value of the [live] NIHL assets’ (up to the value of £50 million), 

which were tied up in the sale and purchase agreement with S&G. It is supposed to receive 

50% of the net receipts of ongoing noise-induced hearing loss matters, retained in a joint 

escrow account, but on the basis of 

uncertainty of outcome, the prospective 

figure ‘has been determined as £nil on the 

group’s balance sheet’. 

 

LAMP Enters into 

Liquidation 

 

A fortnight ago (here), we reported that 

Gibraltar-based after-the-event (ATE) 

insurer, LAMP, had applied to the Supreme 

Court and requested that the company be 

placed into liquidation. 

  

At the time, there was still an opportunity for 

LAMP to complete a ‘potential sale of the 

business’, prior to the application hearing 

on 31 May 2019. 

 

However, no sale materialised and we can 

now report that LAMP’s application was 

accepted by the Court, which appointed 

an Official Receiver as liquidator of the 

company.
14

 In turn, the Official Receiver 

enlisted Grant Thornton’s Gibraltar office to 

‘advise and assist on matters relating to the 

operation and conduct of the liquidation’. 

 

The Gibraltar Financial Services 

Commission (GFSC) initially advised LAMP 

policy holders to ‘contact their broker, 

solicitor or other intermediary’ to organise 

alternative cover with a solvent provider, 

but has since updated its advice on the 

LAMP website: 

 

‘We understand that Grant Thornton will be 

writing to all LAMP policyholders with further 

information in due course’. 

 

Now4cover, an insurance provider which 

used LAMP, only became aware of its 

financial problems days before the 

Supreme Court application was filed last 

month. CEO, Michael Muzio, predicts that 

the Official Receiver will recover funds that 

are insufficient ‘to meet the amount due to 

policyholders in outstanding claims and 

premium refunds’. 

 

Looking after the interest of UK customers , 

Gravesend-based Now4cover has 

endorsed applications made through the 

https://www.bc-legal.co.uk/bcdn/259-201-watchstone-ups-defence-costs-reserves
https://www.bc-legal.co.uk/bcdn/284-204-watchstone-defence-filed-in-response-to-slater-and-gordon-claim.html
https://www.bc-legal.co.uk/bcdn/808-264-watchstone-to-face-fresh-shareholder-legal-action
https://www.bc-legal.co.uk/bcdn/893-275-lamp-applies-for-voluntary-liquidation
http://www.lampinsurance.com/
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Financial Services Compensation Scheme (FSCS), which stated, on 20 May, that: 

 

‘FSCS is aware of the situation and will be working with the appointed Liquidator to protect eligible UK policyholders’. 

 

Up-To-Date Compensation Recovery Unit Data Published on 2018/19 Claims 

 

Last month, the Department for Work and Pensions (DWP) published the latest 2018/2019 performance data on Compensation Recovery 

Unit (CRU)-registered claims,
15

 as itemised in the table below: 

 

 

 

Examining the figures more closely, one of the most noticeable changes in claims numbers was seen in the employers’ liability (EL) 

category. In 2018/19, CRU recorded 89,461 EL claims, a 29% increase from the 69,230 claims recorded just 1 -year prior. The graph below 

conveys the year-on-year fluctuation of EL and public liabil ity (PL) claims, as PL claims numbers decreased by 11%, reversing a brief 

resurgence in 2017/18: 

 

 

https://www.fscs.org.uk/failed-firms/lamp/
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What is more, updated CRU records show a 

slight (10,000) rise in the number of motor 

claims, to 660,608. This is still the 2
nd

 lowest 

figure since 2008/9 and 20% lower than 

peak motor claims registered in 2011/12. It 

is expected that reforms, encompassed 

within the Civil Liability Act 2018 and 

effective from April 2020, will bring an end 

to the whiplash ‘epidemic’.
16

 

 

The most significant drop in claims was 

perceived in the ‘other claims’ category, 

from 19,172 in 2017/18 to 7,614 in 2018/19. 

It is presumed that this rapid decline is due 

to the ‘crackdown’ on holiday sickness 

cases. With clinical negligence claims 

numbers having also fallen in 2018/19, EL/PL 

claims captured an equal share of 20% of 

the total number (862,356) of CRU-

registered claims.  

 

The last time that the proportion of EL/PL CRU 

claims was this high was in 2014/15, when 

there were 103,401 EL claims, 100,072 PL 

claims and 998,359 total claims. 

 

Coinciding with this CRU update, First4 

Lawyers has published the results of a 

market survey (109 solicitors), which found 

that 42% had seen firm profits decrease 

over the past year, 46% had seen cashflow 

worsen and 40% had seen staff numbers 

reduce.
17

 

 

In spite of this, just 13% of survey 

respondents believe that the current 

climate will lead to their firm closing, with 

most expecting ‘caseloads, turnover, profit, 

cashflow, staff numbers and investment in 

marketing to stay the same or increase over 

the next 12 months’.  

 

That being said, all solicitors questioned are 

anticipating sector-wide redundancies 

over the next 18 months, as well as a rise in 

marketing for non-RTA work and an 

increased inclination towards mergers and 

work-in-progress (WIP) sales. 

 

 

 

EU Committee Requests 

Extension of Directive to 

‘Prioritise’ the Removal 

of Asbestos in Buildings 

and ‘Improve’ the 

Protection of Affected 

Workers 

 

‘Every worker in the construction industry 

runs the potential risk of coming into 

contact with asbestos, but in many Member 

States training requirements and provisions 

are insufficient to adequately protect 

workers from the risks of asbestos’ – Aurel 

Laurentiu Plosceanu, of the European 

Economic and Social Committee (EESC). 

 

Last week, the Brussels-based advisory 

Committee, with no conferred legislative 

powers, called for a review of the 

‘transposition and practical 

implementation’ of the EU’s Energy 

Performance of Buildings Directive (EPBD)
18

, 

to ‘improve the protection’ of workers at risk 

of exposure to asbestos (and respirable 

crystalline silica, wood dust, etc.) in the 

course of employment.
19

  

 

The EPBD was first introduced in 2010, with 

a view to reducing the impact of climate 

change, but its mandate may soon be 

extended to tackle occupational health 

issues affecting specific occupation 

groups: 

 

‘… the removal of harmful substances goes 

hand in hand with energy renovation’. 

 

This public call follows the adoption of an 

Opinion on the proposal: Working with 

Asbestos in Energy Renovation, co-drafted 

by rapporteur, Mr. Plosceanu, at the EESC’s 

May 2019 plenary, made up of trade 

unions and industry representatives. 

 

The Opinion states that ‘new technologies 

and new work practices to protect the 

health and safety of workers and 

inhabitants of buildings are available and 

their use and implementation need to be 

promoted’. 

 

In addition, it is recommended that EU 

Member States should begin formulating 

‘long-term renovation strategies’. Further, 

that they should be able to register harmful 

substances in buildings that are ‘publicly 

accessible’ and ‘prioritise’ the ‘safe’ 

removal of harmful substances recorded in 

a ‘digital building logbook’ and ‘building 

renovation passports’: 

 

‘… many buildings in need of 

improvements to their energy performance 

pre-date the ban on asbestos. Estimates 

suggest that currently, about 35% of the 

EU's buildings are over 50 years old and 

almost 75% of the building stock is energy 

inefficient, which means that the bulk of 

buildings in Europe are eligible for 

renovation before 2050. Accordingly, large 

amounts of asbestos will have to be 

removed safely’. 

 

This will likely appease many UK politicians 

and campaign groups (read our latest No 

Time To Lose article, here) that have sought 

to clamp down on asbestos exposure, 

especially in schools and hospitals. 

 

Looking to the future, the EESC also advises 

that policy makers and building material 

producers should take a precautionary 

approach to future development of 

buildings, warning that nanomaterials, 

which share similar geometric properties  

with asbestos, ‘could potentially be 

dangerous in the long run’. 

 

We have previously reported on 

nanomaterials as an emerging health risk in 

editions 107 (here), 109 (here), 121 (here), 

183 (here), 215 (here), 221 (here) and 251 

(here) of BC Disease News. 

 

 

 

 

 

https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/working-asbestos-energy-renovation-own-initiative-opinion
https://www.bc-legal.co.uk/bcdn/850-269-no-time-to-lose-report-on-breaches-of-asbestos-regulations
https://www.bc-legal.co.uk/images/pdf/107%20BC%20Disease%20News%20-%2021%2008%2015%20Edition%20107.pdf
https://www.bc-legal.co.uk/images/pdf/BCDN109
https://www.bc-legal.co.uk/images/pdf/121%20BC%20Disease%20News%20-%2011.12.2015%20Edition%20121.pdf
https://www.bc-legal.co.uk/bcdn/124-183-nanoparticles-increase-risk-of-cardiovascular-disease.html
https://www.bc-legal.co.uk/bcdn/394-215-nanoscience-and-nanotechnologies-in-the-food-and-feed-chain
https://www.bc-legal.co.uk/bcdn/455-221-cardiovascular-effects-in-workers-exposed-to-carbon-nanotubes.html
https://www.bc-legal.co.uk/bcdn/709-251-niosh-reviews-health-risks-of-occupational-exposure-to-silver-nanomaterials.html
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‘Gaming Disorder’ Officially Adopted by 194 World Health Assembly 

Members 

 

The World Health Organisation (WHO) International Classification of Diseases and Related Health Problems (IDC) identifies global health 

trends and statistics and provides diagnostic classification of diseases, disorders, injuries and other related health condit ions using a coded 

system. 

 

In a 2018 edition of BC Disease News (here), we reported that the WHO had added ‘gaming disorder’ (Code 6C51) to the list of ‘disorders 

due to addictive behaviours’ in its draft version of IDC-11 (the 11
th

 and latest revision): 

 

 

 

‘Gaming disorder’ should not be confused with ‘hazardous gaming’ (Code QE22), which is located in the list of ‘problems associated with 

health behaviours’ and does not describe an addictive disorder. Plainly, ‘gaming disorder’ is exclusive of ‘hazardous gaming’ and a person 

cannot therefore be diagnosed with both conditions.
20

 

 

 

https://www.bc-legal.co.uk/bcdn/592-236-who-adds-gaming-disorder-to-newest-disease-classification-manual


 
  PAGE | 14 

 

 

Considering that around 2.2 billion people 

worldwide play video games and, 

assuming that 4% become addicted, it is 

speculated that up to 90 million people 

could be prone to ‘gambling disorder’, with 

18 to 24-year-old men falling under the 

most-at-risk category. Explaining why 

gaming can be addictive, Adam Cox, 

Founder of Addiction Experts, reasoned: 

 

‘We know that games trigger the release of 

dopamine which can become habit-

forming, especially when the stimulus is so 

readily available to us all the time’.
21

 

 

From 20 to 28 May 2019, the World Health 

Assembly convened in Geneva for its 72
nd

 

session, in which delegations from all 

Member States voted on an agenda, 

prepared by the Executive Board. The 

agenda included a vote on official 

adoption of IDC-11 – and with it – ‘gaming 

disorder’.  

 

On 25 May, 194 Member States 

unanimously approved IDC-11,
22

 

remarking that the electronic document 

had been produced in a ‘transparent and 

collaborative manner’.
23

 The WHO believes 

that official recognition of ‘gaming 

disorder’ will ‘result in the increased 

attention of health professionals to the risks 

of development of this disorder and, 

accordingly, to relevant prevention and 

treatment measures’. 

 

IDC-11 will enter into effect on 1 January 

2022. From this date onwards, those 

diagnosed with ‘gaming disorder’ may 

receive treatment on the NHS.  

 

Incidentally, the first NHS gaming addiction 

centre was scheduled to open in 

September 2018, but in March of this year, 

the NHS Trust in charge of the project 

confirmed that there was no set date for 

opening.
24

 

 

During the lengthy 3-year period running-

up to 2022, various gaming industry bodies 

are expected to urge the WHO to rethink its 

unanimous acceptance of IDC-11 and 

‘gaming disorder’, predominantly on the 

basis that it is likely to ‘obfuscate underlying 

issues such as depression or social 

anxiety’.
25

 

 

In an official statement, representatives of 

Global Video Game Industry Associations 

expressed their concerns over the decision 

made last month, allegedly ‘without the 

consensus of the academic community’:   

 

‘The consequences of today's action could 

be far-reaching, unintended, and to the 

detriment of those in need of genuine 

help’.
26

 

 

Such associations include the 

Entertainment Software Association (ESA), 

the Interactive Software Federation of 

Europe (ISFE) and the Association for UK 

Interactive Entertainment (UKIE), all of which 

consider the inclusion of ‘gaming disorder’ 

within IDC-11 to be ‘deeply flawed’.
27

 

 

Equally, a 2018 journal article, published in 

the Journal of Behavioural Addictions, 

made reference to the ‘weak scientific 

basis’ behind classification and called for 

caution.
28

 

 

Irrespective of gaming industry dissention, 

Dave McCarthy, Head of Operations at 

Xbox, told The Telegraph that the company 

should be ‘leading the way’ on this public 

health issue:
 

 

 

‘We should evolve what we offer and 

recognise there’s more we can do. We’ve 

probably been more quiet about it in the 

past than maybe we would like to be. Part 

of this is saying that we recognise there are 

challenges and we feel a great 

responsibility to make healthy spaces’.
29

 

 

Mr. McCarthy proposes that Microsoft 

should introduce functions to set screen-

time limits and block online purchases as 

measures to ‘curb overuse’. However, he is 

keen to draw a line between engagement 

and overuse: 

 

‘I think they are two different concepts’. 

 

Moreover, Sony CEO, Kenichiro Yoshida, 

has stated that the industry needs to take 

the WHO advice ‘seriously and adopt 

countermeasures’. 

In the meantime, the Government has 

launched the Immersive and Addictive 

Technologies Inquiry, led by Committee 

Chair, Damian Collins,
30

 which is 

investigating ‘how the addictive nature of 

some technologies can affect users’ 

engagement with gaming and social 

media, particularly amongst younger 

people’. 

 

A full report is expected in due course. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.parliament.uk/business/committees/committees-a-z/commons-select/digital-culture-media-and-sport-committee/inquiries/parliament-2017/immersive-technologies/
https://www.parliament.uk/business/committees/committees-a-z/commons-select/digital-culture-media-and-sport-committee/inquiries/parliament-2017/immersive-technologies/
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Feature: 

Occupational Plantar Fasciitis Claims Deconstructed 

 

INTRODUCTION  

 

Scientific journal articles claim that 1 in 10 people will suffer from plantar fasciitis in their lifetime and approximately 2 million people 

worldwide receive treatment every year for the condition.
31

 

 

In this feature article, we present a detailed summary of the symptoms and causes of the lower limb condition, which has been  the subject 

of personal injury claim pleadings. We also evaluate claimant prospects of success on issues of breach and causation in a hypothetical 

plantar fasciitis claim. 

 

WHAT IS PLANTAR FASCIITIS? 

 

Plantar fascia, the band of fibrous connective tissue which runs along the plantar surface (bottom) of the foot, linking the heel and the ball 

of the foot, acts as a passive limitation to the over-flattening of the arch of the foot.
32

 

 

Plantar fasciitis, a sub-type of the chronic plantar heel pain (CPHP) umbrella,
33

 occurs when the plantar fascia becomes inflamed, hence 

the suffix, ‘-itis’.  

 

 

Source: Wikimedia Commons (Edited by BC Legal) 

 

Inflammation is onset by the process of stretching plantar fascia beyond the normal range of extension, which causes fibrous tissue to tear, 

or over-stretch. This may be painful (sharp, aching sensation
34

), feeling worse when walking (especially on the first steps of the day) and 

improved when resting. It may be difficult to raise toes off the floor while the foot is planted.
35

  

 

What is more, plantar fasciitis may potentially result in the growth of a bone spur, at the point where fascia attaches to the heel bone (the 

largest of the 26 bones in the human foot).
36
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Source: Wikimedia Commons (Edited by BC Legal)  

 

Since plantar fasciitis is often diagnosed by findings of thickening and degenerative tissue, rather than by evidence of infl ammatory 

changes, some clinicians argue that the term, ‘plantar fasciopathy’, better describes the disorder.
37

 

 

HOW IS THE CONDITION DIAGNOSED AND TREATED? 

 

A doctor or physiotherapist will likely refer a patient, based on their symptoms, history and clinical examination, for ultra sound scans and 

MRI’s, which are used to identify plantar fasciitis tears, inflammation and calcification. Further, pathology tests may seek to rule out 

spondyloarthritis, a constitutional condition (often found in those that test positive for the HLA-B27 gene) which can cause symptoms that 

may be mistaken for plantar fasciitis.
38

 

 

Once plantar fasciitis has been diagnosed, it is reversible and very successfully treated. The NHS claims that around 90% of patients 

improve significantly within 2 months of initial treatment. Preliminary treatment methods may include: 

 Stretching (of the plantar fascia and calf), including ‘ice bottle rolling’;
39

 

 Wrapping non-stretch tape around the affected area to offload plantar fascia strain; 

 Wearing more supportive footwear with increased cushioning in the sole, especially designed to support the heel;
40

  

 Wearing an orthotic foot support; and  

 Wearing night splints. Alternatively, wearing splints on multiple occasions during the course of the day for periods of 15 -30 minutes 

at a time. 

 

If initial treatment methods are unsuccessful, physiotherapy sessions and anti -inflammatory (corticosteroid) medications are commonly 

prescribed. Some studies suggest that cortisone injections should not be administered because their short-term benefits are outweighed 

by retarded progress in the medium-to-long term. Cortisone therapy therefore carries a possible risk of recurrent plantar fasciitis. 

 

The only scenario where the NHS will recommend surgery is if plantar fasciitis does not improve within at least a year or 2 o f initial 

development. This is rare. 
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WHAT ARE THE CAUSES? 

 

Although it is generally understood that plantar fasciitis is caused by traction injury (severe movement stretching injury) an d repetitive 

overstretching over time, the aetiology of plantar fasciitis is unknown. There is a range of opinion among clinicians.  

 

Nevertheless, Beeson (2005)
41

 was able to identify multiple risk factors of plantar fasciitis, both intrinsic (within the body) and extrinsic 

(environmental): 

 Age – From ‘middle-age’ (40) onwards, the arch of the foot begins to sag and this explains why plantar fasciitis incidence increases 

with age (peak incidence occurs in patients aged between 45 and 64 years -old).  

 Gender – There does not appear to be a difference in prevalence between men and women. 

 Body weight – It has been found that overweight or obese patients have a 1.4-fold increase in risk of suffering chronic plantar 

fasciitis.
42

 On this premise, pregnancy has been linked to plantar fasciitis, during which additional swelling can relax foot ligaments 

and alter biomechanics. 

 Heel spurs – Just because plantar fasciitis and calcaneal spurs co-exist does not mean that there is an association between the 

two. A 2016 study concluded that the shape and size of spurs are not correlated with heel function or pain in plantar fasciitis 

patients.
43

 

 Nerve entrapment – Baxter’s nerve is an example of neuritis, or nerve entrapment, which can stimulate plantar fasciitis. It is 

observed in those who complain of sensory disturbance and radiation of pain, despite undergoing a course of therapy. 

 Systemic disease – To reiterate, spondyloarthritis can be prevalent in younger patients with bilateral heel pain.
44

 Generally 

speaking, arthritic conditions, such as gout, can cause inflammation in the tendons in the bottom of the feet.
45

 What is more, 

increased thickness of plantar fascia in diabetic patients has been associated with an increased risk of plantar fasciitis.
46

 

 Genetics – We discussed above, that screening for HLA-B27 commonly takes place, but other genetic predispositions may also 

play a role in the progressive contracture of connective tissue. 

 Biomechanical dysfunction – Poor lower limb biomechanics, e.g. ‘flat feet’ (over-pronation of the foot) and weak foot arch control  

muscles, may reduce shock absorption, affecting the strain on plantar fascia. Some have also linked plantar fasciitis with the co-

existence of a tight gastrocnemius muscle (calf muscle).
47

 

 Unsuitable footwear – Wearing shoes with poor arch support (e.g. flip flops and pumps), is thought to be associated with the 

disorder. 

 Lifestyle/occupation – Sports,
48

 military activities
49

 and Irish dancing
50

 have all been connected with plantar fasciitis. Effectively, 

activities (e.g. running, long periods of walking or standing on hard flooring, etc.) which place excessive strain on the hee l bone 

and attached tissue, may pose a risk. 

 

ARE ANY OF THESE CAUSES LIKELY TO BE WORK RELATED? 

 

Certain jobs, such as long shift work, may involve extensive periods of standing or walking, which is a risk factor of planta r fasciitis (see the 

causation section above). If a worker is wearing unsuitable footwear, this could serve to exacerbate the issue. 

 

Accident Advice Helpline, which refers to plantar fasciitis as ‘plantar fascia rupture’, cites dinner ladies and shop workers as specific 

employees at risk.
 51

 

 

What does the academic literature say? 

 

Certain studies, e.g. Lapidus et al (1965)
52

 and Wells et al (1990),
53

 which concluded that workers who spent prolonged periods on their 

feet were at higher risk of plantar fasciitis, can be dismissed, as they did not compare participant results against a contro l group, rendering 

their findings inconclusive. 

 

Waclawski et al (2015),
54

 investigated the link between ‘weight-bearing tasks such as walking and standing on hard surfaces’ and incidence 

of plantar fasciitis. The research paper concluded that there was low-quality evidence of an association and the only occupation 

specifically identified as having a higher risk was engine assembly plant workers. Thus, further research was demanded to ful ly determine 

whether there is an association. 

 

The connection between standing and plantar fasciitis in engine assembly workers was first observed in the study of Werner et al (2010),
55  

in which ‘increasing time spent standing on hard surfaces, increased time spent walking, medium tenure at the plant, and an increased 

number of times getting in and out of the vehicle (for the truck/forklift drivers) increased the risk of presenting with plantar fasciitis’ . The 
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researchers went on to advise that allowing workers to alternate between sitting and standing may lower the risk for plantar fasciitis. However 

there was no evidence in support of this intimation. 

 

Elsewhere, Riddle et al (2003)
56

 noted that, although work-related weight bearing appeared to be an independent risk factor for plantar 

fasciitis, reduced ankle dorsiflexion was the ‘most important’ (or most significant) risk factor, followed by individuals who had a body-mass 

index of >30 kg/m
2

. Basically, work-related weight bearing was the least significant risk factor of all risk factors measured. 

 

Conducting an assessment of plantar fasciitis risk within the US military, no employment categories studied by Owens et al (2013)
57

 displayed 

a more than 2-fold increase in risk, compared to the general population:  

 Electronic equipment repair 1.56-fold increase; 

 Healthcare: 1.55-fold increase; 

 Admin or functional support: – 1.30-fold increase;  

 Equipment repair: 1.26-fold increase;  

 Craft work: 1.48-fold increase; and  

 Service and Supply: 1.36-fold increase. 

 

In addition, Irving et al. (2007) found no association with time spent standing, sitting, walking on uneven ground, squatting, climbing or 

lifting at work,
58

 while Gill and Kiebzak (2012)
59

 reported a 1.45-fold increase in risk of plantar fasciitis among 411 participants who walked 

on hard floor ‘most of time’. 

 

It is evident from the literature, therefore, that an association between possible employment risk factors and plantar fasciitis is weak, at 

best. Where associations have been isolated, they have seldom demonstrated a ‘doubling of risk’. 

 

The only plantar fasciitis studies to report a more than ‘doubling of risk’ were Ryan (1989) and Buckle (1986), which were both analysed in 

a Canadian paper. However, these studies in supermarket staff made specific reference to associations with ‘foot pain’ and not plantar 

fasciitis.
60

  

 

In any event, in a critical review of foot and ankle disorder aetiology, quoted by HSE, Guyton et al. (2000) did not support the  view that 

‘heel pain’ is caused by ‘cumulative trauma such as may occur in industrial workplaces’ .
61

 

 

WHAT ARE THE PROSPECTS OF SUCCESS FOR CLAIMANTS BRINGING OCCUPATIONAL PLANTAR FASCIITIS CLAIMS? 

 

As stated earlier in this article, an estimated 10% of people suffer from plantar fasciitis within their lifetime. It is a common condition with 

multiple comorbidities. Adding insult to injury, excessive walking or standing, or wearing inappropriate footwear, are not exposure sources 

exclusive to work.  

 

Somewhat frustratingly, while some argue that (long) periods of activity may be a risk factor of plantar fasciitis, it is als o argued that long 

periods of inactivity may increase the risk of the condition.
62

 Much like the debate between sitting and standing, it begs the question 

whether conditions like plantar fasciitis can ever be prevented? 

 

From a medical causation aspect, it would be a challenge for an expert to be able to differentiate between the proportionate contributions 

of occupational and non-occupational exposures, especially if it is ascertained that occupational risk factors do not surpass the legal 

threshold of at least ‘doubling the risk’ of plantar fasciitis. 

 

In terms of submissions on breach of duty, occupational plantar fasciitis claimants may argue, in a hypothetical claim, that their defendant 

employers have breached Article 3 of the Management of Health and Safety at Work Regulations 1999: 

 

 

http://www.legislation.gov.uk/uksi/1999/3242/pdfs/uksi_19993242_en.pdf
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What is more, if a claimant alleges that their employer(s) failed to provide them with the appropriate footwear, which was th e direct cause 

of their alleged condition, it is possible that Articles 4, 5, 6, 7, 9, 10 and 12 of the Personal Protective Equipment at Work Regulations 1992 

will apply: 

 

 

 

 

 

 

http://www.legislation.gov.uk/uksi/2002/1144/pdfs/uksi_20021144_en.pdf
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Although the HSE has published Guidance on the 1992 Regulations (now in its 3
rd

 edition), within the section on ‘hazards which could require 

foot protection’, there is no reference to hard floors, or prolonged periods of standing, or walking.  

 

 

 

It may be that this is because ‘PPE is not necessary when the risk is insignificant’ (see paragraph 29). Can an employer be in breach of their 

duty to provide adequate footwear if the risk of occupational standing or walking, as a risk factor of plantar fasciitis, is low?  

 

 

 

Nevertheless, there are references to an employers’ duty to ensure that footwear is ‘cushioned’ and ‘comfortable’: 

 

http://www.hse.gov.uk/pubns/priced/l25.pdf
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WHAT WOULD BE AN APPROPRIATE LEVEL OF DAMAGES IN A SUCCESSFUL CLAIM? 

 

Tylers Solicitors asserts that a typical award of general damages for pain, suffering and loss of amenity in a plantar fasciitis claim varies 

between £10,000 and £30,000, depending on the severity of the injury. 

 

By this reckoning, Tylers’ assessment of damages implies that plantar fasciitis injuries fall within the ‘moderate’-to-‘serious’ brackets of foot 

injuries in the 14
th

 edition of the JC Guidelines.  

 

 

 

However, since 90% of plantar fasciitis cases resolve within a couple of months, it would be more accurate to describe cases as being 

‘modest’ (up to the value of £10,960), as Chapter 7(P)(g) covers ‘minor foot injuries resolving within a short space of time’. In fact: 

 

‘... minor foot injuries resolving within a few months, with little impact on lifestyle or day to day activities, are unlikel y to exceed £1,950 

(£2,150 accounting for 10% uplift)’. 
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Welcome 

 

Welcome to the 277
th

 edition of BC Disease News.  

 

In this issue, we cite a judgment, handed down this week, which may allow 

defendant employers to distinguish Keefe v Isle of Man Steam Packet Company 

[2010] EWCA Civ 683, where the only available evidence on levels of exposure is 

anecdotal witness evidence. 

 

We also consider the growing importance of appeals to the Court of Appeal, 

specifically on procedural issues, in view of the recently published Supreme Court 

Annual Report (2018/19). 

 

Finally, we investigate the science behind an Opinion paper, published by the 

French Agency for Food, Environment and Occupational Health and Safety 

(ANSES), which is seeking to impose a restriction on persulphates in cosmetic hair 

products, for fear of a growing occupational and public health risk. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Witness Evidence Relating to Historic Events – Non-Solicitor and SRA Sanctions – 

Talc-Induced Mesothelioma – Supreme Court Annual Report and Applications for 

Permission to Appeal – FSCS Protection for LAMP Policy Holders – Asons Joint 

Liquidators’ Progress Report – Bayer Invests in Glyphosate Alternatives – ORR and 

Workplace Injuries – 5G in the UK – Persulphates-Containing Hair Products and 

Irritation – Mobile Phone-Related Repetitive Strain Injuries.   
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Reliance on Historic 

Recall in Witness 

Evidence: The National 

Union of Mineworkers v 

Organisation 

Internationale De 

L'Energie Et Des Mines 

[2019] EWHC 1359 

(Comm) 

 

In January 2019 (here), we circulated a 

detailed case note on the High Court ruling 

in Mackenzie v Alcoa Manufacturing (GB) 

Ltd [2019] EWHC 149 (QB), which 

concerned breach of duty in a noise-

induced hearing loss claim, with the 

alleged exposure period having occurred 

‘50 years’ prior. 

 

We deliberated that Mr. Justice Garnham 

had erred in finding that ‘the defendant 

was under a duty to conduct noise surveys 

from 1970’, on the basis that the only 

available guidance at that time was the 

Ministry of Labour publication, Noise and 

the Worker (1963), and the Department of 

Employment publication, The Code of 

Practice (1972). Unlike the Noise at Work 

Regulations (1989), these publications are 

purely guidance – they were not intended 

to be binding on employers. 

 

We went further, in our critical analysis, 

contending that the judge had failed to 

distinguish Keefe v I s le of Man Steam 

Packet Company [2010] EWCA Civ 683 on 

the facts. In Keefe, Lord Justice Longmore 

reasoned, at paragraph 19, that: 

 

‘If it is a defendant's duty to measure noise 

levels in places where his employees work 

and he does not do so, it hardly lies in his 

mouth to assert that the noise levels were 

not in fact excessive. In such circumstances 

the court should judge a claimant's 

evidence benevolently and the 

defendant’s evidence critically’. 

 

In industrial disease claims, especially NIHL 

claims, the High Court has expressed that 

reconstructing exposure levels ‘is not a 

precise science’ – see HHJ Inglis in Parkes v 

Meridian Ltd  [2007] EWHC B1 (QB). Thus, to 

‘benevolently’ interpret merely ‘anecdotal’ 

witness evidence, which may be the only 

available evidence, is unfair on defendant 

employers that are unable to locate 

decades-old documents: 

 

‘... I do not think that the decision on noise 

levels at any of these factories, given the 

scientific evidence that there is, can in 

these cases be affected by the lay witness 

evidence referred to above. I  do not think 

i t appropriate to take a level or bracket 

coming from the engineering evidence, 

and adding to it because of the description 

given by witnesses’. 

 

This week, His Honour Judge Eyre QC 

added to the body of case authority on 

historic recollection of evidence, albeit not 

in the context of an occupational disease 

claim. The National Union of Mineworkers v 

Organisation Internationale De L'Energie Et 

Des Mines [2019] EWHC 1359 (Comm) 

should be cited by defendants at trial, if 

they wish to discourage the potentially 

damaging influence of subjective and 

unreliable witness evidence on exposure 

level calculations. At paragraphs 28 to 32, 

the judge warned: 

 

‘I … have to be conscious of the fact that 

any witness is inevitably recollecting 

matters from a particular viewpoint. I have 

regard to the common human capacity 

and tendency for a w itness genuinely but 

mi s takenly to recollect past events as  

having actually happened in the way in 

which the w i tness now with hindsight 

believes they would, or indeed should, 

have happened. In that respect I have also 

had regard to the cautionary note sounded 

by Leggatt J in Gestmin SGPS S A v Credit 

Suisse (UK) Ltd & another [2013] EWHC 3560 

(Comm) at [15] – [22] as to the unreliability 

of human memory. 

 

Those difficulties are compounded … by 

the very considerable period of time which 

has passed since the key events . Moreover, 

it was apparent that there are still high 

feelings about the events … and their 

aftermath … 

 

In many cases the difficulties inherent in 

relying on the recollection of witnesses 

cause the court to say that the witnesses' 

evidence must be viewed through the prism 

of the contemporaneous documents and 

that the safest course is for findings of fact 

to be based on inferences drawn from such 

documents … 

 

… My consideration of the documents as 

well as of the witness evidence must be 

undertaken in the l ight of the context and 

date of the documents and having regard 

to the inherent likelihood or unlikelihood of 

the parties' contentions as to what was 

done or intended. 

 

Consequently, HHJ Eyre QC went on to 

conclude, at paragraph 38, that: 

 

‘I t would not be appropriate to draw an 

adverse inference based on  ... w i tness ... 

evidence about events nearly thirty years 

before the trial’.  

 

Full text judgment can be accessed here. 

 

Non-Solicitor Fee Earner 

Disbarred from 

Profession for 

Backdating Documents 

in PI Claims 

 

On 17 June 2019, the Solicitors Regulation 

Authority (SRA) announced that a regulatory 

settlement agreement had been made 

with Adrian Mayers, a non-solicitor, formerly 

of claimant personal injury firm, BDE Law 

Limited: 

 

‘Mr Mayers has occasioned or been party 

to an act or default in relation to a legal 

practice. Mr Mayers’ conduct in relation to 

that act or default makes it undesirable for 

h im to be involved in a legal practice 

because his willingness to mislead the court 

and others in connection with judicial 

https://www.bc-legal.co.uk/bcdn/784-261-establishing-breach-of-duty-in-nihl-claims-peripatetic-noise-exposure-and-absent-noise-surveys-mackenzie-v-alcoa-manufacturing-gb-ltd-2019-ewhc-149-qb
https://www.bailii.org/ew/cases/EWHC/Comm/2019/1359.pdf
http://www.sra.org.uk/consumers/solicitor-check/recent-decisions/recent-decisions.page
http://www.sra.org.uk/consumers/solicitor-check/recent-decisions/recent-decisions.page
https://bdelaw.co.uk/
https://bdelaw.co.uk/
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proceedings poses a risk to the proper administration of justice’.
1

 

 

So, how did Mr. Mayer mislead the Court? 

 

It was recorded that the fee earner had created and backdated papers to meet deadlines 

relating to 3 separate claims, while under the direction and supervision of a solicitor.  

 

Examples of tampered documents, included a directions questionnaire, a letter to the court 

requesting a stay of proceedings and two letters (one for the court and one for the 

defendant’s insurer), enclosing a claimant’s list of documents, in response to a Court Order 

for standard disclosure. 

 

How significant were the claimant’s attempts to evade the truth?  

 

The shortest backdating period was 1 day and the longest was 4 days.
2

 

 

BDE commenced internal disciplinary proceedings in July 2017, when it first became aware 

of Mr. Mayers’ wrongdoing. He left the business in August 2017, after 14 months of 

employment. 

 

The SRA undertook its own investigation of Mr. Mayers’ conduct and, having accepted that 

he had been dishonest, an agreed outcome was reached on 5 June 2019. 

 

A Section 43 Order was made, pursuant to the Solicitors Act 1974, meaning that without the 

Authority’s prior permission, he is unable return to the profession. 

 

 

It was also agreed that Mr. Mayers would 

pay £300 in costs. 

 

This decision serves as an important 

reminder that the SRA regulates not just 

solicitors, but the whole profession, 

meaning that malpractice, occasioned by 

individuals who have not been admitted to 

the roll, does not escape the Authority’s 

locus of control. 

 

$10 Million Talc-Cancer 

Verdict Delivered in 

California 

 

Johnson & Johnson (J&J) has been held 

jointly liable for causing a woman to 

develop mesothelioma, in what is now the 

11
th

 defeat for the talcum powder 

manufacturer.
3

 

 

During the course of the product l iability 

trial, the California jury was shown electron-

microscopic photos of talc samples, which 

showed the presence of asbestos fibres, 

along with ‘internal documents’ (for more 

detail, click here) which supposedly 

confirm that J&J were aware of the risk and 

failed to take appropriate action. 

 

61-year old claimant, Patricia Schmitz, 

began using Johnson’s Baby Powder from 

birth. At 13, she started applying Colgate-

Palmolive’s Cashmere Bouquet (another 

talc product) after showering and 

continued to do so for most of her life. Her 

testimony also stated that she had used 

Avon’s talc-based Night Magic. 

 

Ms. Schmitz was diagnosed with pleural 

mesothelioma in 2018 and her life 

expectancy is a matter of months. 

 

While J&J continues to sell talc-based 

products without a warning label, Colgate-

Palmolive Co. ceased sales in 1995. 

 

100% of Cashmere Bouquet samples tested 

positive for asbestos, according to the 

medical expert report. 

 

The jury found Johnson & Johnson, 

Colgate-Palmolive and Avon Products  

https://www.bc-legal.co.uk/bcdn/798-263-talc-cancer-litigation-in-the-us-an-update
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responsible for Ms. Schmitz’ cancer in the 

ratio of 40:40:20. They had failed to warn 

consumers that ‘there was asbestos in talc 

and baby powder’. However, given that 

Avon was not a named defendant to 

proceedings, it is unlikely that the $2.4 

million portion of the $10 million total award 

will be recovered.  

 

Damages were wholly compensatory, as 

the jury did not consider that the 

defendants’ ‘irresponsible’ conduct was 

sufficiently ‘malicious’ to incur a punitive 

sanction. 

 

As expected, J&J spokesperson, Kim 

Montagnino, submitted a statement almost 

identical to those which have followed all 

trial losses to-date:    

 

‘There were serious procedural and 

evidentiary errors in the proceeding that 

required us to move for mistrial on multiple 

occasions and we believe provide strong 

grounds for appeal’.
4

 

 

Ultimately, J&J is still relying on ‘fifty years of 

science’ and 70 years of documents on 

mineral talc handling to protect its position 

on aspects of breach and causation.  

 

Supreme Court Most 

Commonly Refuses 

Permission to Appeal on 

Procedural Points of 

Law 

 

On 6 June 2019, the Supreme Court 

published its Annual Report and Accounts: 

2018 to 2019.
5

 

 

Within Section 3 of this document, entitled 

‘Jurisdiction and Casework’, the Court 

breaks down how many applications for 

permission to appeal (PTA) were granted 

(59), refused (133), or had another result (9), 

between 1 April 2018 and 31 March 2019.  

 

Further, the Report subdivides PTA data by 

subject matter (Arbitration, Banking, 

Charities, Companies, Competition Law, 

Copyright, Contract, Crime, Defamation, 

Devolution, Election Expenses, 

Employment, Environment, EU Law, 

Extradition, Family, Financial Services, 

Freedom of Information, Housing, 

Immigration, Insolvency, Insurance, 

Judicial Review, Land, Landlord & Tenant, 

Mental Health, Negligence, Patents, 

Personal injury, Planning, Procedure, Non-

Domestic Rating, Shipping, Social Security, 

Solicitor, Tax – Corporation, Tax – VAT, Tax – 

Customs Duties, Tax – Gaming Duty, Tax – 

Information Notice, Taxation, Tort, Trade 

Marks and Trusts). 

 

The most common applications for PTA 

were made in respect of procedural issues. 

23 applications were filed, which is 35% 

more than Immigration Law (17), 53% more 

than Employment Law (15) and 109% more 

than Family Law (11). 

 

Remarkably, even though there were 23 

applications submitted to the Supreme 

Court, representing 11% of the total 

number (201) of PTA applications, 

permission was only granted in 1 Procedure 

case, while 3 were dealt with in another, 

unspecified way. 

 

In his introduction to the Report, Chief 

Executive of the Supreme Court, Mark 

Ormerod, stated: 

 

‘The court continues to work under 

i ncreasing financial pressure, following the 

result of the spending review in 2015, which 

required us to absorb rising salary and other 

costs in a budget that has not increased 

materially since the early days of the court’s  

existence, in 2009-10. 

 

We have embraced this requirement for 

increased efficiency and have acquitted 

ourselves well. 

 

I am proud that the administration of the 

court continues, against this tight financial 

background, to provide a high-quality 

service to justices, litigants, their 

representatives and members of the 

public’. 

 

It would appear, therefore, that the 

Supreme Court’s constricted budget is the 

cause of dampened enthusiasm towards 

applications for PTA on matters involving 

Procedure. The role of the Court of Appeal 

is arguably more important than ever 

before. 

 

FSCS Guarantees 

Protection of LAMP 

Policy Holders 

 

We confirmed, in the preceding edition of 

BC Disease News (here), that Gibraltar-

based after the event insurer, LAMP, had 

entered into liquidation. 

 

We also reported that the Financial Services 

Compensation Scheme (FSCS) were ‘aware 

of the situation’ and were ‘working with the 

appointed Liquidator to protect eligible UK 

policyholders’. 

 

This week, FSCS confirmed that individual 

and small business (turnover of less than £1 

million) policy holders will be protected for 

90% of the unexpired value of their 

premiums, initially paid to LAMP.
6

 

 

FSCS has pledged to pay brokers the return 

of premium compensation, which can then 

be passed on to new insurance providers, 

assuming that policies have been 

cancelled. In addition, it has pledged to 

pay assignee finance companies who 

have loaned insurance cover. 

 

However, FSCS has warned that it ‘may not 

be able to pay compensation if a broker 

funds replacement cover or pays return of 

premium on its own without securing an 

undertaking from you [the policy holder] 

that you are required to repay them’. 

 

If FSCS are able to assist former LAMP policy 

holders, as claimed, defendant parties 

may still have decent prospects of 

recovering their costs. Defendants may also 

have success where insurance was bought 

using a credit card, as credit card 

companies may agree to pay out for the 

‘product’. 

 

Of course, this predominantly affects  

parties to personal injury proceedings 

file://///bc-legal.local/shares/FolderRedirection/ryan.bright/Documents/P%20drive/Sam%20II/Weekly%20Newsletters/annual%20report%20and%20accounts:%202018%20to%202019
file://///bc-legal.local/shares/FolderRedirection/ryan.bright/Documents/P%20drive/Sam%20II/Weekly%20Newsletters/annual%20report%20and%20accounts:%202018%20to%202019
https://www.bc-legal.co.uk/bcdn/903-276-lamp-enters-into-liquidation
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commenced pre-April 2013, as the introduction of qualified one-way costs shifting (QOCS) 

removed the need for claimants to take out ATE insurance. 

 

Coops Sued for Undervaluing Asons Sale in 2017 

 

In April 2017, Gareth Howarth, of Begbies Traynor LLP, and Julian Pitts, of Path Business 

Recovery, were appointed as Joint Liquidators of the SRA-intervened, claimant personal 

injury firm, Asons Solicitors Limited. 

 

Last week, the latest Notice of Progress Report in Voluntary Winding Up (the ‘Annual Progress 

Report’) was filed with Companies House. 

 

The Notice reveals that Asons is suing its successor, Coops Law, on the basis that the pre-

liquidation sale (business and assets) for £229,534.57, in March 2017, was an 

‘undervaluation’ of the business.
7

  

 

This is a material development since the first ‘Progress Report’, published in June 2018 and 

discussed in edition 245 of BC Disease News (here), in which the Joint Liquidators stated that 

they were ‘investigating concerns raised by creditors that the transactions did not take 

place at arm’s length and for full value’. 

 

To what extent was the acquisition of Asons tainted by the brotherly relationship between 

Coops Founder, Irfan Akram, and suspended (18-months suspension beginning May 2018) 

Asons Principal, Kamran Akram?   

 

 

 

As well as notifying Coops of a claim for 

sale at an undervalue, the Joint Liquidators 

are also pursuing Coops for contractual  

breach of a share purchase agreement 

term, which specified that Coops would 

pay Asons’ run-of insurance cover 

premium, totalling £99,400.  

 

According to Mr. Howarth, they are 

‘currently in negotiations ... with the aim [of 

reaching] a settlement of those claims’. 

 

Elsewhere, the Insolvency Service is 

conducting its own inquiries ‘with a view to 

[instigating Director] disqualification 

action’, in accordance with the Company 

Directors Disqualification Act 1986. 

 

In regards to unsecured creditor debt, the 

‘Progress Report’ states that claims 

submitted are ‘far in excess’ of figures 

provided in the Director’s Statement of 

Affairs. 

 

For example, HM Revenue and Customs 

was listed in the Statement of Affairs as 

being a creditor in the sum of £20,000, 

when in fact, a claim has been received for 

£1,415,296. Another example would be 

trade and expense creditors. They were 

listed in the Statement of Affairs as being 

creditors in the sum of £3,220,945, but to-

date, actual claims received add up to 

£26,515,005.91.  

 

In fact, the total value of admissible 

unsecured claims is still yet to be fully 

determined, as creditor claims are still 

being received. 

 

Currently, the Joint Liquidators are unable 

to estimate the outcome or timing of any 

dividend to unsecured creditors, nor are 

they able to estimate when the liquidation 

process will close. This is because 

uncertainty remains over the level of work 

necessary to address outstanding issues, 

e.g. potential recoveries and future costs. 

 

However, the ‘Progress Report’ confirms that 

£8,298.33 has been recovered from 

concluded Asons cases, which were 

transferred to practices other than Coops – 

supposedly, Asons’ work-in-progress (WIP) 

had a value of £11 million in February 2017. 

https://www.bc-legal.co.uk/bcdn/659-245-joint-liquidator-report-accuses-asons-of-entering-into-gold-bullion-tax-avoidance-scheme.html
https://www.legislation.gov.uk/ukpga/1986/46/pdfs/ukpga_19860046_en.pdf
https://www.legislation.gov.uk/ukpga/1986/46/pdfs/ukpga_19860046_en.pdf
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In the face of unsecured creditor debt in excess of £28 million, it would seem, at least on the evidence presented in the Joint Liquidator’s 

Report (2019) that creditors will be hard-pressed to recover what is owed.  

  

Looking more closely at the defunct law firm’s ‘net receipts/(payments)’, it is apparent that the Liquidators have realised £197,006.46 to-

date. Nonetheless, Asons’ legal fees add up to around £95,000 (£75,000 more than the original estimate), due to ‘significant additional 

work in respect of litigation, initial meetings of creditors, reviewing claims, seeking funding, negotiating with the SRA’, while the SRA has 

contributed a further £42,500 towards ‘future litigation’.
8

 

 

Meanwhile, the Joint Liquidators themselves have incurred time costs of £146,000. 
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Bayer Injects €5 Billion 

into Research and 

Development of 

Glyphosate-Weedkiller 

Alternatives 

 

In Bayer AG’s latest Annual Report, 

published in February 2019, CEO Werner 

Baumann assured stockholders that 

thousands of product liability claims, which 

allege that cumulative use of Monsanto-

produced glyphosate-containing 

herbicides causes non-Hodgkin 

lymphoma, would be defended on 

established medical and regulatory 

consensus: 

 

‘We successfully completed the acquisition 

of Monsanto in summer 2018 ... 

 

... there was a great deal if discussion last 

year about the safety of glyphosate. The 

ruling by a court of first instance in the 

Johnson case led to negative reactions in 

the media and the capital markets. This 

played into the hands of the activists and 

professional critics of agriculture. Among 

consumers and stockholders, it mainly 

caused uncertainty.  

 

Yet the facts have not changed: 

glyphosate i s s till a safe product. That has 

been proven by numerous scientific studies 

and the independent assessments of 

regulatory authorities throughout the world 

over a period of more than 40 years.  

 

Most recently, the Canadian health ministry 

once again reviewed the safety of 

glyphosate, stating unequivocally in 

January 2019 than “No pesticide regulatory 

authority in the world currently considers 

glyphosate to be a cancer risk to humans 

at the levels at which humans are currently 

exposed.” For us, this official statement 

serves to underline once again that we 

have the scientific facts on our side. We will 

therefore continue to vigorously defend 

glyphosate in all the pending litigation’.  

 

Of course, we reported in April of this year 

(here), that Mr Baumann had been 

subjected to a vote of disapproval at the 

company’s annual general meeting (AGM) 

– a sign that shareholders were not inspired 

by their Chairman’s perceived confidence.  

 

Even after the 2
nd

 and 3
rd

 trial losses, 

reported in editions 269 (here) and 274 

(here) of BC Disease News, respectively, 

Bayer maintained that jury verdicts in favour 

of claimants do not ‘change the weight of 

over four decades of extensive science 

and the conclusions of regulators 

worldwide that support the safety of our 

glyphosate-based herbicides and that they 

are not carcinogenic’. 

 

The fact that the agrichemical giant has just 

pledged to invest €5 billion (£4.5 billion) 

over the next decade to develop 

‘additional methods to combat weeds’ and 

reduce its environmental impact by 30% 

come 2030, would appear, at least at first 

blush, to contradict their consistently robust 

defence strategy.
9

 

 

Nevertheless, Bayer spokesperson, Tino 

Andresen, was clear in stating that this multi-

billion euro outlay falls under the 

company’s existing annual budget for crop 

science research and development, in the 

knowledge that seed and digital farming 

businesses are expecting to enhance their 

crop yield with innovative products.  

 

To be clear, Bayer’s capital spending is 

therefore not part of a wider plan to 

replace glyphosate, which reinforces its 

insistent declaration that glyphosate does 

not pose a risk to human health: 

 

‘While glyphosate w ill continue to play an 

important role in agriculture and in Bayer’s 

portfolio, the company is committed to 

offering more choices for growers’.
10

 

 

Also, this week, Bayer submitted court filings 

in Alameda County Superior Court, 

California, in an attempt to have the $2 

billion jury verdict, delivered in May 2019, 

overruled: 

 

‘The resulting trial focused not on 

ascertaining the truth regarding the state of 

the science, causation, and compliance 

with legal duties, but instead on vilifying 

Monsanto in the abstract’.
11

 

 

Will trial Judge, Superior Court Judge 

Winifred Smith, sustain the original decision? 

 

In a final glyphosate-related update, the 

European Commission has pledged 

greater transparency, as it prepares to 

commence a soon-approaching re-

assessment of glyphosate licensing in the 

EU. 

 

On 12 December 2017, the Commission 

renewed its approval of glyphosate for a 

shorter, 5-year term. 

 

Subsequently, on 15 April 2019, Member 

States in the Standing Committee on Plants, 

Animals, Food and Feed endorsed the 

Commission’s proposal to designate joint 

rapporteurs for the next assessment of 

glyphosate.
12

 The nominated Assessment 

Group on Glyphosate (AGG) comprises of 

France, Hungary, the Netherlands and 

Sweden, as was confirmed by formal  

adoption of the Commission Implementing 

Regulation (EU) 2019/724. 

 

Railway Industry 

Identifies HAVS as Most 

Common Occupational 

Disease Among Workers 

 

Targeted research of Britain’s railway 

industry has identified that incidence of 

manual handling injuries, as well as shock 

and trauma, are still significantly high 

among employees, despite the fact that 

there has been sector-wide recognition of 

the need to prioritise both mental and 

physical occupational health. 

 

On 30 May 2019, the UK’s Office of Road 

and Rail (ORR) published the Occupational 

Health Factsheet for 2018/19.
13

  

 

According to information reported to ORR 

under the Reporting of Injuries, Diseases 

and Dangerous Occurrences Regulations 

(RIDDOR), there were 91 cases of hand arm 

https://www.bayer.com/en/bayer-annual-report-2018.pdfx
https://www.bc-legal.co.uk/bcdn/871-272-us-epa-reasserts-that-glyphosate-herbicide-is-not-carcinogenic-in-conjunction-with-appeal-of-landmark-jury-verdict
https://www.bc-legal.co.uk/bcdn/843-269-bayer-ordered-to-pay-81-million-in-2nd-herbicide-cancer-trial-loss
https://www.bc-legal.co.uk/bcdn/884-274-2-billion-glyphosate-herbicide-cancer-verdict-delivered-in-california
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0724&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0724&from=EN
https://orr.gov.uk/__data/assets/pdf_file/0012/41160/occupational-health-factsheet-2018-19.pdf
https://orr.gov.uk/__data/assets/pdf_file/0012/41160/occupational-health-factsheet-2018-19.pdf
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vibration syndrome (HAVS) in 2018/19 – consistently the most commonly reported disease 

over the past 9 years.  

 

 

 

Since 2010 (see the graphical representation below), there have been 662 reports of the 

debilitating condition, caused by excessive use of hand-held vibrating tools. Between 

2017/18 and 2018/19, there was a 56.9% increase in the number of HAVS cases reported. 

 

 

 

What is more, the Factsheet made known the latest shock/traumatic stress case data (not 

RIDDOR reportable) and contrasted this against manual handling injuries, i.e. 

musculoskeletal injuries caused by lifting, lowering, carrying, pushing or pulling. 

 

In the latest recording year, there were 483 manual handling injuries, 33% (157) of which 

led to employees (of train operating companies, freight operating companies, London 

Underground Ltd, Network Rail contractors and non-Network Rail contractors) needing time 

off work. Comparatively, there were 1,054 cases of shock/trauma, 36% (380) of which led 

to workplace absence.
14

  

 

Where absence (or ‘lost time’) figures, as a consequence of manual handling injuries, fell 

by 15.6% in the latest reporting year, they rose by 8.6% in shock/trauma sufferers. 

Institute of Occupational Safety and Health 

(IOSH) Railway Group member, Keith Morey, 

believes that the 2018/19 statistics are a 

‘wake-up call’ for the rail sector. He went on 

to emphasise that: 

 

‘… we [the rail industry] must continue to 

strive for improvement … It is clear where 

the major issues are. We have to look at why 

there are still a large number of 

shock/trauma cases as well as injuries 

caused by manual handling … It is 

unacceptable that people are suffering 

when it is entirely preventable. As an 

industry, we need to ensure that proper 

controls are in place to prevent people 

from suffering the terrible effects of HAVS’. 

 

EE Launches 

Controversial 5G Mobile 

Network in Multiple UK 

Cities 

 

Our last report on the link between brain 

cancer and radio frequency 

electromagnetic radiation (RFR) was in 

edition 272 of BC Disease News (here).  

 

We reviewed a BBC documentary that 

dismissed allegations that non-ionising, ‘low 

power’ radio frequency electromagnetic 

radiation (RFR), emitted by in-built mobile 

phone antennae, is damaging to human 

brain cells. Further, that RFR levels are within 

internationally agreed limits, specified 

by the International Commission on Non-

Ionizing Radiation Protection (ICNIRP) 

Guidelines.  

 

However, we also revealed that the launch 

of 5
th

 generation (5G) RFR had been drawn 

into controversy, because it uses higher 

frequency radio waves. Generally 

speaking, higher frequency radiation is 

more penetrative, but is more sensitive to 

reflection, meaning that it travels shorter 

distances.  

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/873-272-mobile-phones-do-not-cause-cancer-say-british-scientists
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
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Figure: The Electromagnetic Spectrum 

 

(Source: Wikimedia Commons) 

 

As a result, it has been feared that intercepting and re-beaming 5G RFR at closer quarters 

may expose the public to more radiation than ever before, capable of raising the 

temperature of cells by 0.2°C,
15

 and increase the risk of cancer. Switzerland has been 

developing a monitoring system to gauge the dangers of 5G and test this theory.  

 

In spite of enduring accusations concerning health and safety issues, EE unveiled its first 

commercially available UK 5G network at the end of May 2019, with Vodafone set to follow 

suit on 3 July.
16

 

 

EE has assured the public that its new service is not dangerous to humans: 

 

‘The vast majority of concerns about 5G are based on the misunderstanding that 5G is a 

“millimetre wave” or “mmWave” technology – this isn’t true. Operators will not be launching 

5G mobile networks with mmWave frequencies in the UK in 2019. Articles have been written 

about mmWave spectrum (radio waves between 28GHz and 100GHz, with a very short 

wavelength) being a ‘military’ technology and even suggesting that the use of it will result 

in a mobile site ‘for every 10-20 houses in the UK’. These things are not true. 

 

We are initially rolling out 5G on spectrum in the 3.4GHz range. This is very similar to our 4G, 

3G and 2G services , which operate on radio spectrum between 800MHz and 2.6GHz. We 

will roll 5G out using existing mast sites – meaning there will be no significant increase in 

sites in our initial roll out over the coming year. 

 

In addition, there are strict rules on the power level that each site broadcasts a signal at – 

this is governed by an organisation called ICNIRP.org, which informs the Health & Safety 

Executive and Public Health England, together acting as the health-related watchdog for 

the mobile industry. Al l  5G is being rolled out within those guidelines. 

 

It’s important to point out that no health risks have been established f rom exposure to the 

low-level radio s ignals used for mobile communications (and WiFi), and this includes 5G 

Operators in the US [which] have chosen to use the higher frequency mmWave spectrum, 

and there is no danger associated to that - because all new wireless technologies are rolled 

out under similar strict guidelines. 

 

... non-ionizing waves, the waves that carry 

mobile signals, are not able to change the 

s tructure of a cell, so don’t cause any 

cellular damage, and as such don’t cause 

illness’. 

 

The UK has now joined several other 

European nations, including Switzerland, 

Monaco, Jersey and San Marino, by going 

live with the latest wireless technology. 5G 

is also operational in the US and South 

Korea, but is yet to be released in China 

and Japan. 

 

EE’s initial 5G coverage is limited to just 6 of 

the UK’s largest cities (Belfast, Birmingham, 

Cardiff, Edinburgh, London and 

Manchester).
17

  

 

By the end of 2019, an additional 10 cities 

will have access (Bristol, Coventry, 

Glasgow, Hull, Leeds, Leicester, Liverpool, 

Newcastle, Nottingham, Sheffield) and 

there are already plans in place for city 

launch sites in 2020 (Aberdeen, 

Cambridge, Derby, Gloucester, 

Peterborough, Plymouth, Portsmouth, 

Southampton, Worcester, Wolverhampton), 

at which point it is estimated that 50 billion 

devices will be connected to 5G.
18

  

 

However, the 2019 release is only ‘Phase 1’ 

of the 5G revolution, which provides an 

additional layer on top of the existing 4G 

network. In 2022, ‘Phase 2’ will enhance the 

capabilities of 5G through ‘higher 

bandwidth and lower latency, coupled with 

expansive and growing 5G coverage’. 

‘Phase 3’, scheduled for 2023, is the final 

stage of rolling out 5G technology, i.e. 

consumers will be waiting several years to 

see the full benefits.
 19 

 

 

Carphone Warehouse claims that 5G will 

be up to 1,000 times faster than 4G.
20

 

 

We understand that the UK Government will 

not be launching an ‘independent enquiry 

into the health and safety risks of 5G’, after 

having rejected a petition (received 32,454 

signatures by petition closure on 3 June 

2019) in March, echoing the NHS
21

 position: 

 

‘Exposure to radio waves has been carefully 

researched and reviewed. The overall 

https://shop.ee.co.uk/features-and-articles/is-5g-safe-your-questions-answered/_jcr_content/par/richtext_1257391021.default.html
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weight of evidence does not suggest 

devices producing exposures within current 

guidelines pose a risk to public health’.
22

  

 

Persulphates in Hair 

Dyes Should be 

Banned, According to 

French Agency  

 

The French Agency for Food, Environment 

and Occupational Health and Safety 

(ANSES) has published an opinion (in 

French), on its analysis of regulatory 

management options (RMOA) for 

ammonium, potassium and sodium 

persulphate substances, within the 

framework of the Registration, Evaluation, 

Authorisation and Restriction of Chemicals 

(REACH) Regulation.
23

 

 

Chemical persulphates, available in 

powder (to mix in liquid), granulated, 

cream, or ready-to-use liquid forms, are 

inorganic salts, commonly used as 

oxidising agents in hair-colouring 

preparations.
24

 Due to their oxidising 

properties, they are particularly useful in 

decolourants, or hair bleaches. Under 

alkaline conditions, persulphates 

accelerate the bleaching process by 

making hair porous and absorbent to dye 

treatment.  

 

Hair lighteners, off-the-scalp products (used 

to highlight hair strands) and bleaches may 

contain persulphates at concentrations up 

to 60%, 25% and 22%, respectively.
25

 

 

 

(Source: Pixabay) 

 

Although ammonium and potassium 

persulphate-types are acidic and 

flammable, what (if any) risk do they pose to human health? 

 

Last month, The Daily Mail reported on an accident in a South Korean hair salon, which left 

a woman with a ‘gaping wound’ on her head.
26

  

 

It transpired that ‘prolonged exposure’ (the typical maximum exposure is between 30-45 

minutes) to persulfates and hydrogen peroxide-based hair colouring product had caused 

a high-energy reaction with the woman’s skin tissue.  

 

This was the conclusion of treating physician, Dr. Suk Joon Oh, at the Department of Burn 

Reconstructive Surgery in Bestian Seoul Hospital, who published an accompanying article 

in the Archives of Plastic Surgery journal.
27

 

 

Dr. Oh explained that the high-energy reaction instigated a process called coagulative 

necrosis (cell death triggered by a lack of blood supply), which caused the woman to 

suffer hair loss and a deep, open burn. 

 

In respect of treatment, the woman underwent a hair transplant, using the ‘follicular 

extraction method’, although Dr Bessam Farjo, Founder and Director of the Farjo Hair 

Institute Clinics, clarified that: 

 

‘... the ability of the graft to take hold and thrive is not as reliable as it is in healthy non -

scarred skin and may need repeating to achieve adequate density, which is important for 

a natural look’. 

 

As a result, Dr Greg Williams, a specialist Plastic Surgeon in burn scar alopecia, professed 

that: 

 

‘... hair loss can have an equal or greater impact on the self-esteem and quality of life of 

patients than the scars themselves ...’ 

 

Is persulphate product use a risk factor solely in instances where exposure is ‘prolonged’? 

 

Dr Emma Meredith, Pharmacist and Director at the UK Cosmetic, Toiletry and Perfumery 

Association (CTPA), argues that persulphate products are ‘safe for use, provided of course 

the instructions for use are followed’. Further, she highlights that persulphates do not fall 

under the ‘list of substances prohibited in cosmetic products’ in the ‘robust, strict’ Cosmetic 

Products Regulation.
28

 

 

Moreover, in 2001, the US Cosmetic Ingredient Review (CIR) Expert Panel ‘concluded that 

Ammonium, Potassium, and Sodium Persulfate are safe as used as oxidizing agents in hair 

colorants and lighteners designed for brief discontinuous use followed by thorough rinsing 

from the hair and skin’. The Panel made their decision on the basis of: 

 Remarkable inhalation toxicity studies, which observed gross lesions in the lungs, 

liver, stomach, and spleen; 

 Short-term inhalation toxicity (ammonium persulphate) at concentrations of 4 

mg/m
3

 and above, as witnessed in rats; 

 Contact irritation seen with rabbit eyes and guinea pig skin, but not with rabbit 

skin; 

 Negative chromosomal abnormality/DNA mutation tests; 

 No significant evidence of tumour promotion or carcinogenicity in rats exposed 

to ammonium persulphate; and  

 A finding that ‘normal’ (no occlusion and rinsed off) use of 17.5% ammonium, 

potassium, and sodium persulfate products did not create a risk of urticarial 

reactions. 

https://www.anses.fr/en/system/files/REACH2019SA0011.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02006R1907-20180509&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02006R1907-20180509&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02006R1907-20180509&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R1223&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R1223&from=EN
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Regardless of evidence that advocates 

controlled use of persulphates, ANSES has 

declared that ‘substance of very high 

concern’ (SVHC) identification, under 

REACH, is an ineffective measure because 

cosmetic uses are excluded from its 

scope.
29

 In addition, the Agency has 

requested that persulphates should be 

restricted in cosmetic hair colour products 

at the earliest opportunity, due to the risk of 

allergic, respiratory and skin reactions in 

hair professionals and the general public. 

 

Persulphates are classified as ‘respiratory 

and skin sensitisers’ in the Classification, 

Labelling and Packaging (CLP) 

Regulation.
30

 After quaternary ammonium, 

ANSES alleges that persulphates represent 

the 2
nd

 most common chemical cause of 

occupational asthma.  

 

Occupational exposure may occur through 

respiratory and dermal contact during 

preparation, application and rinsing of 

persulphate-containing products. Indeed, 

several air monitoring studies of hair salons 

have found elevated levels of persulfates.
31

 

Whereas, consumers may be exposed in 

salons or in the course of home-

application. 

 

In findings confirmed by health agencies in 

other EU Member States (United Kingdom, 

Netherlands, Germany, Switzerland, Austria 

and Denmark), ANSES disclosed that 

between 2001 and 2015, the National 

Network for the Monitoring and Prevention 

of Occupational Diseases (RNV3P) Survey of 

occupational pathologies identified more 

than 1,000 cases of asthma, allergic 

dermatitis, rhinitis, urticaria, anaphylactic 

shock and other respiratory diseases 

related to persulfates. Most cases involved 

hairdressers, one-quarter of whom were 

young workers and apprentices.
32

 

 

Accordingly the French Agency is 

recommending that exposure to 

persulphates in products should be 

‘reduced to a minimum’. In fact, a BBC 

program, aired in 2017, documented that 

industry guidelines often already state that 

dyes should not be used on under-16’s. 

 

Similarly, Dr. Oh recognises that clinicians 

must ‘educate people about the risk of 

burns caused by mixtures used for hair 

colouring, provide information on the safe 

use of these compounds, and join in current 

efforts to ban these chemicals from hair 

colouring products’. 

 

While persulphates remain licensed for use, 

in order to reduce exposure levels, salon 

workers are advised to: 

 Ensure that salons are adequately 

ventilated; 

 Close waste disposal receptacles; 

 Wear nitrile gloves and protective 

clothing; 

 Use the minimum quantities of 

product necessary to perform a 

service; and 

 Wash hands both before and after 

using persulfate products. 

 

First ‘Selfie Wrist’, Now 

‘iPhone Hands’, What 

Next? 

 

In edition 257 of BC Disease News (here), we 

reported that an orthopaedic surgeon in 

San Francisco was diagnosing a form of 

carpal tunnel syndrome (CTS) in increasing 

numbers of patients who had exhibited 

nerve inflammation (or ‘median nerve 

neuritis’), numbness, tingling and sharp 

pains in their hands, wrists and arms.  

 

He noticed that many of his patients were 

frequent ‘selfie’ takers and, on the basis that 

capturing a photo of yourself with a front-

facing smartphone camera requires 

hyperflexion of the wrist inwards, he 

associated the act of persistent ‘selfie’ 

taking with symptoms observed. As a result, 

he dubbed the condition ‘selfie wrist’. 

 

It would seem, however, that novel 

disorders arising in the modern digital age 

are not restricted to ‘selfie wrist’. 

 

An article written in The Sun, this week, 

reported on an ‘epidemic’ of patients with 

so-called, ‘iPhone hands’, or ‘iPhone 

tendonitis’. Those suffering with this 

newfangled condition will typically 

complain of repetitive strain injury which 

triggers pain and inflammation at the base 

of the thumb. 

 

 

(Source: Flickr) 

 

Scientific evidence, in support of this 

assertion, was published in the Reumatismo 

journal, in April 2019.
33

 

 

Researchers at the University of Malaga, in 

cooperation with Italian (Fondazione Don 

Carlo Gnocchi) and American (Gannon 

University) groups, discovered a ‘direct 

correlation between people's occupation 

and the cause of thumb pain’. 

 

Lead Author and Physical Therapist, 

Professor Rachel Cantero, claims that 

‘atrophied thumbs are [becoming] more 

and more frequent in ... practice’. She 

attributes tissue wastage to repeated 

thumb use for texting on smartphones: 

 

‘Adults using mobile phones punch out 

numbers with their thumbs and develop 

synovitis in their carpometacarpal joint’. 

 

Irritation of the carpometacarpal joint, 

which is instigated by thumb-swiping, may 

be diagnosed as De Quervain’s 

tenosynovitis, whereby the sheath 

(synovium), surrounding tendons at the 

base of the thumb, becomes inflamed.
34

 

 

Physio, Dan Baumstark, considers that 

persistent swiping to unlock screens and 

participate in mobile apps, may increase 

the risk of thumb injury, especially in 

younger individuals: 

 

‘This motion may at first appear to be quite 

harmless, but repetitive motion can have 

https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=CELEX:02008R1272-20180301&from=EN
https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=CELEX:02008R1272-20180301&from=EN
https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=CELEX:02008R1272-20180301&from=EN
https://www.anses.fr/en/content/rnv3p-national-network-monitoring-and-prevention-occupational-diseases
https://www.anses.fr/en/content/rnv3p-national-network-monitoring-and-prevention-occupational-diseases
https://www.anses.fr/en/content/rnv3p-national-network-monitoring-and-prevention-occupational-diseases
https://www.bc-legal.co.uk/bcdn/761-257-us-doctor-warns-of-selfie-wrist-condition
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serious long-term effects if performed 

dozens or even hundreds of times daily.  

 

Several tendons of the thumb pass through 

a compartment in the wrist that serves to 

keep the tendons in place as they are 

used’. 

 

The University of Malaga researchers even 

go as far as to allege that increasing 

mobile phone use may result in humans 

evolving a ‘pinch-like grip with our hands’, 

thereby leading to a reduction in brain 

function.  

 

However, there is little evidence to support 

this theory, other than studies which have 

established that disorders, like arthritis, are 

associated with impaired brain activity, 

sometimes referred to as ‘brain fog’.
35

 

 

In other news, Bob Chatterjee, a surgeon at 

Harley Street Spine and Highgate Private 

Hospital, has warned that prolonged flexion 

of the neck, in order to allow smartphone 

users look down at their mobile phones for 

long periods of time, has caused a spike in 

the number of patients complaining of so-

called ‘text neck’. Affected individuals 

commonly experience migraines and 

blurred vision. 

 

We discussed, in edition 276 (here), that the 

UK Government had launched the 

Immersive and Addictive Technologies 

Inquiry, which is investigating ‘how the 

addictive nature of some technologies can 

affect users’ engagement with gaming and 

social media, particularly amongst 

younger people’. 

 

While injuries caused by mobile phones 

may be self-inflicted, if devices are 

deliberately designed to encourage 

protracted use, potentially leading to 

addiction, it could be argued in future that, 

but for technological advancement, user 

exposure periods would have been shorter 

and repetitive strain injuries would be less 

prevalent – an insight into a developer’s 

conceivable duty of care. 

 

https://www.bc-legal.co.uk/bcdn/906-276-gaming-disorder-officially-adopted-by-194-world-health-assembly-members
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Welcome 

 

Welcome to the 278
th

 edition of BC Disease News.  

 

In the last week, scientists believe that they may have found a way to cure tinnitus 

and we report on the medical literature which documents their findings. 

 

Elsewhere, we consider when, or if at all, parties can argue that a medical expert 

clinician is not the best person to make an assessment on life expectancy of a 

personal injury claimant. 

 

In this week’s feature, we compile every article on US product liability litigation, 

involving talcum powder producer, Johnson & Johnson, as we disseminate our 

latest collection of articles on asbestos-related disease. 

  

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Epidemiological Data and Causation – Life Expectancy Evidence, Clinicians and 

Specialists – FSCS and LAMP ATE Insurance – Tinnitus Cure – Mobile Phone Use 

and Bone Spurs – Asbestos Claims: A Collection of Articles from BC Disease News 

(Volume III). 
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Upcoming Conference: Association Versus 

Causation: Epidemiology Versus the Law? 

 

On 11 July 2019, Pro Vide Law is hosting a conference at Wadham College, University of 

Oxford, on the application of epidemiological data in tort law cases.
1

  

 

 

 

As recently as edition 273 of BC Disease News (here), we considered, with the assistance of 

‘leading barrister’, Michael Ditchfield, that while epidemiological study can be a valuable 

resource when entering discussions on foreseeability of risk, rarely will literal interpretation of 

epidemiological theory verify a causal link between workplace exposure and injury. 

 

Association versus Causation: Epidemiology versus the law? will look at this issue from 

scientific, medical and legal perspectives, questioning how epidemiology intertwines with 

the ‘doubling of risk’ principle.  

 

Chairperson, Mr. Justice Stuart Smith, will set the agenda, which is intended to follow an 

‘interactive’ format. 

 

Guest speakers include: 

 Sandy Steel, Associate Professor of Law, Oxford Law Faculty; 

 Carl Heneghan, Professor of Evidence-Based Medicine, Nuffield Department of 

Primary Care Health Sciences, University of Oxford; 

 Professor Jane Stapleton, Master of Christ’s College, Cambridge; Emeritus Fellow of 

Balliol College, University of Oxford; 

 Charles Feeny, Barrister, Complete Counsel; 

 Tobias Millrood, Partner, Pogust Millrood; 

 Jane Hutton, Professor of Medical Statistics, University of Warwick; 

 Dr Niall Boyce, Editor of The Lancet Psychiatry; 

 Dr Robin Rudd (to be confirmed). 

 

To reserve your place at this free-of-charge event, please feel free to email the organisers. 

 

Permission to Rely on ‘Bespoke’ Life Expectancy 

Evidence: Dodds v Arif & Anor [2019] EWHC 1512 

(QB) 

 

Earlier this month, Master Davison rejected a defendant’s application for permission to rely 

on ‘bespoke’ expert life expectancy evidence. This week, the Master handed down 

judgment, explaining why he prohibited reliance on Professor Bowen Jones at the case 

management conference.  

 

Ordinarily, pre-condition life expectancy 

and the multipliers derived from life 

expectancy are taken from the Ogden 

Tables. Ogden life expectancy tables are 

designed to achieve ‘broad justice’ for 

personal injury cases and are based on a 

cohort affected by a variety of medical 

conditions, lifestyles and localities, as is 

explained by paragraphs 4 and 5 of the 

Explanatory Notes to the Tables (7
th

 edition): 

 

‘The tables are based on a reasonable 

estimate of the future mortality likely to be 

experienced by average members of the 

population alive today and are based on 

projected mortality rates for the United 

Kingdom as a whole … 

 

The tables do not assume that the claimant 

dies after a period equating to the 

expectation of life, but take account of the 

possibilities that the claimant will live for 

different periods, e.g. die soon or live to be 

very old. The mortality assumptions relate to 

the general population of the United 

Kingdom. However, unless there is clear 

evidence in an individual case to support 

the view that the individual is atypical and 

will enjoy longer or shorter expectation of 

life, no further increase or reduction is 

required for mortality alone’. 

 

When can the Ogden Tables not be 

trusted? 

 

Typically, ‘bespoke’ expert evidence on life 

expectancy is not permitted unless a 

claimant is ‘atypical’, which refers to: 

 

‘... outliers from the population cohort 

comprised in the Tables who, because of 

special factors relating to their general 

health, could be expected to enjoy longer 

or shorter life expectation’. 

 

In this particular case, the claimant was 

suffering from a traumatic brain injury, but 

Master Davison’s decision applies to all 

personal injury claims. 

 

The claimant had obtained expert medical 

reports from a neurologist and a 

geriatrician, both of whom addressed her 

symptoms. The expert neurologist 

concluded that, unless the claimant 

http://pro-vide-law.co.uk/
https://www.bc-legal.co.uk/bcdn/875-273-a-barrister-s-comment-on-the-association-between-typing-and-carpal-tunnel-syndrome-can-typing-as-a-cause-of-cts-be-excluded-on-the-basis-of-epidemiology-and-histological-study-alone
http://pro-vide-law.co.uk/upcoming-event-association-versus-causation-epidemiology-versus-the-law/
mailto:editors@pro-vide-law.co.uk
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/245859/ogden_tables_7th_edition.pdf
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developed epilepsy (there was a 5% risk), her life expectancy was ‘unlikely to be significantly reduced’. 

 

The defendant disclosed their own report, which had been produced by Professor Jones. They did so ‘without first canvassing the instruction 

with the claimant’, as is encouraged by the Pre-Action Protocol. As a specialist in life expectancy, he applied ‘The Rating of Substandard 

Lives’ method, otherwise known as the ‘Brackenbridge’ method, and adjusted the claimant's pre- and post-accident life expectancies 

downwards from the ‘Ogden predictions’. 

 

The claimant resisted the defendant’s application for permission to rely on ‘bespoke’ life expectancy evidence, on the basis that she was 

not ‘atypical’ and that clinical experts were best suited to address the issue. 

 

Firstly, Master Davison deemed that life expectancy evidence was required, pursuant to CPR 35.1, because the claimant’s head injury 

had had an ‘impact on her life expectancy’. Whether or not the claimant was ‘atypical’ was therefore irrelevant. 

 

 

 

Having established that evidence was required, it was necessary to determine whether this had to be ‘bespoke’. On this issue, he found in 

favour of the claimant. 

 

Life expectancy has traditionally been viewed as a ‘medical, or clinical, issue’. By contrast, statistical evidence, which forms the basis of a 

life expectancy expert’s assessment, is only a ‘useful starting point’, or ‘no more than a starting point’. 

 

Professor Bowen’s report could not be characterised as a report from a clinician. A lthough he was a clinician, he was not a neurologist 

and was therefore the ‘wrong’ type of clinician. He also acknowledged that his approach was ‘primarily actuarial or statistical’.  

 

The Master went on, at paragraph 18 of his judgment, to reason that: 

 

‘... it is usually very much more convenient and cost-effective to ask the clinical experts for their opinion on life expectancy. They will 

already be instructed and can deal with life expectancy together with the other matters they are concerned with (in this case the claimant's 

cognition and other neurological problems). It is commonplace for clinical experts to express their opinion as to life expectancy by 

reference to a reduction from the Ogden Tables average – sometimes called a "top-down" approach. This is a clear and accessible 

method which, if adopted, makes the choice of a suitable multiplier a simple matter. It is certainly not in every case that recourse (or further 

recourse) to statistics is required. But if it is, then such material is still, in the first instance, a matter for the clinicians and it is only in the case 

where they disagree on how to apply the statistics that an expert such as Professor Bowen Jones might be required. A further factor pointing 

in favour of the clinical experts and against bespoke life expectancy experts is that the latter are in very short supply. If it became a 

frequent practice to instruct them, then that would have the effect of introducing delay as well as considerable extra cost – to no great 

advantage’. 

 

Despite highlighting what is ‘commonplace’ clinical expert practice, Master Davison clarified that it ‘is not for the court to dictate’ how an 

expert arrives at their opinion. An expert has a ‘clean sheet’: 

 

‘(S)he may use a "top down" approach, which starts with the Ogden Tables and discounts as appropriate or a "bottom up" approach which 

starts with the impact of the injury’. 

 

So, when is ‘bespoke’ life expectancy evidence required? The Judge concluded that: 

 

‘... [it] should be confined to cases where the relevant clinical experts cannot offer an opinion at all or state that they require specific input 

from a life expectancy expert ... or where they deploy, or wish to deploy statistical material, but disagree on the correct a pproach to it’. 

 

The decision was helpfully summarised by the following propositions: 



 
  PAGE | 42 

 

 

 

 

 

Full text judgment can be accessed here. 

 

FSCS Commences LAMP Compensation Pay-Outs 

 

Today, the Financial Services Compensation Scheme (FSCS) announced that it had made its first compensation pay-outs to those who 

have suffered from the May 2019 collapse of LAMP Insurance Company Ltd:
2

 

 

‘FSCS has today made its first compensation payments to policyholders of Lamp Insurance’.  

 

In edition 276 of BC Disease News (here), we reported that LAMP, the specialist after-the-event insurance provider, had successfully made 

an application to the Supreme Court of Gibraltar for voluntary liquidation.  

 

Working with the appointed Liquidator, the FSCS pledged to protect individual and small business policy holders for 90% of th e unexpired 

value of their premiums – we confirmed this in the subsequent edition (here). 

 

Shielding action, initiated by FSCS, is picking up speed quicker than anticipated and will continue to be part of an ongoing process:  

 

‘FSCS continues to work with the liquidator and others to facilitate the payment of protected claims and policy refunds.’  

 

US Scientists ‘Cure’ Tinnitus in Animal Study? 

 

A news article, published in The Daily Mail last Tuesday, claimed that a group of American scientists had ‘cured’ tinnitus in mice and that 

this breakthrough could potentially ‘pave the way’ for a human cure.
3

 

 

What is Tinnitus? 

 

According to the British Tinnitus Association: 

 

‘Tinnitus is the term for the sensation of hearing a sound in the absence of any external sound. Symptoms of tinnitus are you may hear 

different types of sound, for example, ringing, whooshing or humming or buzzing in the ear. These can be continuous or they can come 

and go. The tinnitus might seem like it’s in one ear or both, in the middle of the head or even be difficult to pinpoint’ . 

 

Tinnitus is a subjective condition (i.e. there is no method of assessment), which is commonly alleged in conjunction with noi se-induced 

hearing loss (NIHL) in industrial disease claimant pleadings.  

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1512.pdf
https://www.bc-legal.co.uk/bcdn/903-276-lamp-enters-into-liquidation
https://www.bc-legal.co.uk/bcdn/911-277-fscs-guarantees-protection-of-lamp-policy-holders
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In spite of subjectivity, the impact of increasing tinnitus severity on the value of occupational deafness claims is significant – see Chapter 

5(B)(d) of the JC Guidelines (14
th

 Edition) below: 

 

 

 

Nevertheless, the majority of people will suffer from mild and moderate grading of tinnitus; severe tinnitus is uncommon. 

 

What Causes Tinnitus? 

 

Tinnitus is associated with hearing loss, both conductive and sensorineural.  

 

Sensorineural hearing loss, typically caused by the ageing process (Presbycusis) and prolonged exposure to excessive levels o f noise, 

damages hair cells within the inner ear (the cochlea and/or auditory nerve).  

 

Conductive hearing loss, typically caused by a build-up of wax, obstructs or damages the outer and/or middle ear. 

 

 

(Source: Wikimedia Commons) 

 

Our hearing relies on vibrations reaching the cochlea. Vibrations ripple waves of cochlear fluid, which oscillate hair cells and open up 

microscopic stereocilia. Chemicals enter theses openings and the auditory (vestibulocochlear) nerve carries an electrical signal to the 

brain, which is converted into a sound that we recognise and understand.
4
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(Source: Wikimedia Commons) 

 

Put simply, if there is obstruction/damage to the inner, middle, or outer ear, which prevents  

the transmission of information to the brainstem, then the brain will actively ‘seek out’ signals 

from working parts of the cochlea. These signals may become ‘over-represented’ and this 

over-representation is what we perceive as tinnitus.
5

 

 

Other factors associated with tinnitus include: 

 Hidden hearing loss; 

 Acoustic shock; 

 Meniere’s disease; 

 Paget’s disease; 

 Perforation of the eardrum;  

 Anaemia; 

 Diabetes; 

 Hypertension; 

 Hyperthyroidism; 

 Multiple Sclerosis; 

 Ototoxic (aminoglycoside, cytotoxic, loop diuretic) drug use; 

 Common (anti-malarial, aspirin, anti-hypersensitive, antihistamine, anti-

inflammatory) drug use; 

 Solvent, drug and alcohol misuse; 

 Head injury; 

 Stress; and 

 Depression. 

 

For more information on the condition, please read our earlier 2-part feature article (here 

and here), which was written by Solicitor and Head of BC Legal’s London Office, Ashley 

Collins. 

 

A New Tinnitus Cure? 

 

Until now, tinnitus has been deemed 

incurable, primarily because the 

mechanisms underlying hearing loss-

related pathologies are poorly understood.  

 

However, the latest academic paper, 

referred to in last week’s Daily Mail article 

and published in the PLoS Biology journal, 

claims to have discovered a working noise-

induced tinnitus gene therapy.
6

 

 

Wang et al (2019) exposed a group of 

rodent test subjects to loud noise for 2 

hours, inducing NIHL. They examined the 

effects and identified that the immune 

system’s natural response to hearing loss 

was for the auditory pathway to become 

inflamed. Specifically, the University of 

Arizona researchers identified 2 defining 

features of inflammation (‘elevated levels of 

molecules called proinflammatory 

cytokines and the activation of non-

neuronal cells called microglia’) in the 

primary auditory cortex (sound-processing 

region). 

 

Having targeted neuro-inflammation as a 

potential cause of tinnitus, the researchers  

attempted to block a molecule that disrupts 

communication between neurons, called 

TNF-A (tumor necrosis factor alpha). 

 

In doing so, study co-author and 

neuroscientist, Dr Shaowen Bao, explained 

that: 

 

‘... pharmacologically blocking its [TNF-A] 

expression prevented neuro-inflammation 

and ameliorated the behaviour associated 

with tinnitus in mice with noise induced 

hearing loss’. 

 

Although it has been proposed that 

successful gene therapy in animals may be 

replicated in humans, the potential 

adverse effects must be thoroughly 

investigated before human trials can 

commence. 

 

 

https://www.bc-legal.co.uk/images/pdf/BCDN61
https://www.bc-legal.co.uk/images/pdf/BCDN63
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Young Mobile Phone Users Developing Bony Protrusions as a Result of 

Overuse? 

 

In an article, published in The Guardian last Friday, Gideon Meyerowitz-Katz, an epidemiologist in the field of chronic disease, dissected 

an accusation that disproportionate mobile phone usage is causing younger users to develop abnormal ‘“hornlike” protrusions at the 

base of their skulls’, called external occipital protuberances (EOP).
7

 

 

This allegation is founded in a study, circulated in the Scientific Reports journal and cited in a BBC Future article,
8

 which found that EOP 

were most enlarged in 18 to 30-year-olds.
9

 

 

Our recent article on occupational plantar fasciitis (here) made reference to heel spurs, or to use the proper scientific term, osteophytes, 

which can form at the calcaneal tuberosity (the posterior extremity of the heel bone). EOP are a different type of bony spur, called 

enthesophytes, which may form where tendons and ligaments meet the occipital bone. 

 

Figure: Occipital Spur 

 

(Source: Wikimedia Commons - Edited by BC Legal) 

 

The latest study, which follows up on a past study
10

 by the same authors, observed a large selection of X-rays pertaining to a group of 

1,200 18 to 86-year-olds. Visible EOP were classified as ‘normal’ or ‘enlarged’, on the basis that ‘enlarged’ EOP (EEOP), between 10 and 

30mm in length, could be associated with trauma or other health issues. 

 

https://www.bc-legal.co.uk/bcdn/897-276-occupational-plantar-fasciitis-claims-deconstructed
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Prevalence of EEOP was compared by age 

category (18–30, 31–40, 41–50, 51–60, 

>61). This revealed that in 18 to 30-year-

olds, who were most likely to display EEOP, 

incidence was 7% higher (40%) than in the 

general population (33%). EEOP were also 

5.48 times more common in men than in 

women. 

 

In the same way that heel spurs are a 

symptom of inflamed plantar fascia, 

researchers at the University of the Sunshine 

Coast, Australia, considered that EEOP 

growth is a symptom of painful 

musculoskeletal strain, particularly 

contortion of the spine.   

  

From this, it was hypothesised that EEOP 

may be linked with ‘sustained aberrant 

postures associated with the emergence 

and extensive use of hand-held 

contemporary technologies, such as 

smartphones and tablets’. 

 

Lead author, Dr. David Shahar, explained 

that the motion of shifting the head forwards 

to look at smartphones, relieving spinal 

pressure for sustained periods, is a 

significant weight transfer for the neck and 

back to continuously mitigate – the 

average head weighs around 4.5 kg: 

 

‘The increased load prompts remodelling 

on both the tendon and the bony ends of 

the attachment. The tendon's footprint on 

the bone becomes wider to distribute the 

load on a larger surface area of the bone’. 

 

However, Meyerowitz-Katz contends that 

‘the evidence isn’t nearly as clear as some 

[look at The Daily Mirror article
11

 (here)] 

have said’, not least because the study did 

not measure mobile phone use. Their 

conclusions were based on a process of 

elimination, as can be inferred from the 

journal article ‘Discussion’: 

 

‘... many activities involving these postures 

(e.g. bike riding using drop hand-bars, 

sleeping supine with a high pillow, etc.) 

have been prevalent for decades, and 

therefore cannot provide an explanation to 

the high prevalence of EEOP in our young 

adult population’. 

 

As such, Meyerowitz-Katz deduced that: 

‘It’s impossible to know from the information 

in the paper whether this modest increase 

in risk of enlarged EOP for young people 

had anything to do with mobile phones at 

all. Any connection to a cause of enlarged 

EOPs is total speculation, especially 

because even if the researchers had 

managed to get a measure of mobile 

phone usage for these people, the study 

design itself wasn’t rigorous enough to 

make a claim of that type. This study just 

showed that age was associated with the 

rate of EOPs, which is a far cry from showing 

that mobile phones were the root of the 

problem’. 

 

In addition, Meyerowitz-Katz criticised the 

editors for failing to ensure that the article 

was free of errors and contradictions and 

therefore failed to maintain its credibility. 

How did the article pass the peer-review? 

Should it have even been published? 

 

While evidence in support of technology-

induced occipital spurs may be inclusive, 

the fact that young people are exhibiting 

an indicator of prolonged posture 

problems, which is a precursor to chronic 

long-term pain, is not a positive sign just 

one-decade into the so-called ‘tablet 

revolution’. It is more concerning when 

considered in combination with our report 

on ‘selfie wrist’, ‘iPhone hands’ and ‘text 

neck’ in last week’s edition of BC Disease 

News (here). 

 

Moving forwards, Dr. Shahar recommends 

posture modification when using hand-held 

technologies. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.mirror.co.uk/science/young-people-growing-horns-skulls-16628497
https://www.bc-legal.co.uk/bcdn/917-277-first-selfie-wrist-now-iphone-hands-what-next
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Feature: 

Updated Collection of Articles on Asbestos-Related Disease 

 

Since edition 201 of BC Disease News (September 2017), we have published more than 75 articles on case law, legislative amendments, 

epidemiological studies and clinical trials that relate either directly, or indirectly, to asbestos -related disease claims. 

 

In light of this ever-growing volume of BC Legal-produced literature, this week, we re-publish our 3
rd

 Volume of Asbestos Claims: A Collection 

of Articles from BC Disease News. 

 

 

 

To access our up-to-date claims handling resource, please click here. 

https://www.bc-legal.co.uk/images/client-knowledge-hub/documents/Asbestos%20Claims%20-%20A%20Collection%20of%20Articles%20from%20BC%20Disease%20News%20Vol%20III%20-%20June%202019.pdf
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to provide 

an update on issues that may be of interest to those 

handling occupational disease claims. Specialist 

legal advice should always be sought in any 

particular case.  
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