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Agenda

• Health & Safety 
• Session objectives
• Introduction to our speakers 
• The presentation 
• Q&A session



By the end of this briefing you will be able to:
– Summarise the position set out by Court of Appeal in Equitas v MMI. 
– Explain the relevance of the Court of Appeal’s decision when presenting  the 

position of your own claims. 
– Identify early warning signs for a spiked claim presentation. 
– Describe the benefits of assessing the time on risk probabilities for reserving 

purposes on any EL book.

Learning Objectives 



RESTRUCTURING
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Graham Ludlam, DAC Beachcroft



• Facts of Equitas v MMI
• Court of Appeal decision – no spiking at reinsurance level. 
• What does “spiking” mean?
• What are we covering today? 

Introduction 



• Unique characteristics of mesothelioma have forced courts to depart from 
ordinary tortious and contractual principles for this type of industrial disease. 

• Why? 

1. Long-term development of the disease gives rise to solvency issues.
2. EL policies are usually annual losses occurring policies. At odds with nature 

of mesothelioma (cannot tell when employee contracted the disease). 

Mesothelioma

Introduction 



• Initially – courts’ and Parliaments desire to provide a secure remedy for 
innocent employees exposed to asbestos introduced concepts which led to the 
spiking of claims.

• BUT has resulted in unforeseen consequences in liability insurance which have 
flowed upwards through the chain of insurance and reinsurance. 

• With Equitas v MMI – the issues have reached reinsurance level

Problem?

Introduction 



• Until Equitas – no guidance on whether an insurer who 
has indemnified an employer in full can “spike” full 
loss to a single policy year of reinsurance. 

• First Instance – spiking permitted at reinsurance level. 
Fairchild principles flowing through to reinsurance 
level. 

• Court of Appeal – decision reversed. Spiking not 
permitted. Reinsurance level returned to standard 
practice. 

• Supreme Court? Consequences for industry?

Introduction – Spiking at Reinsurance Level 

Males LJ

“It is desirable that the 
anomalies should be 
corrected and the law 
should return to the 
fundamental principles of 
common law…once 
unorthodoxy has served its 
purpose, we should revert 
to orthodoxy.” 
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• Good policy reasons for departing from usual “but for” test of causal 
connection:

1. Employee cannot identify which fibre (and therefore which period of wrongful 
exposure) caused onset of disease. 

2. That should not prevent recovering compensation. 
• Reasoning? Exposure to asbestos dust = sufficient degree of causal connection. 
• “Fairchild enclave” – employee can recover in full from any single employer who 

exposed them to asbestos.
• No guidance on how to apportion liability between employers. 

Fairchild (2002) 

Employer Level  



• House of Lords limited the effect of Fairchild. 
• Liability should be apportioned between employers in cases of 

successive negligent exposure. 

Barker v Corus (2006)  

Employer Level  



• Parliament effectively reversed Barker v Corus.
• Made single employer liable for entirety of damage caused by exposure. 
• Joint and several liability. 
• Why? Prevent injustice  to victims being left without recourse to compensation. 
• Onus on employer to seek contributions from other (solvent) employers. 

Compensation Act 2006

Employer Level  



• EL policies are generally:
– annual policies
– losses occurring (not claims made)
 problem given time lag for development of mesothelioma. 

• Trigger litigation – indemnity for disease “contracted or sustained” by an employee is 
triggered by wrongful exposure (not when disease manifests itself).  

• Settled position that an employee exposed to asbestos could bring action against any
employer. Do not have to specify year of employment.    

• Fairchild effect was that each exposure was complete tort giving rise to 100% liability.
• Effect of Trigger litigation? Insurer had to meet exposure liability.    

"Trigger" Litigation (Durham v BAI (Run Off) 
Insurance Level  



• How do you allocate loss between insurers on risk for different years (e.g. annual 
policies)?

• Question resolved in Zurich: 
1. Insured can spike insurance claim to policy year of its choice (so that insurer bears 

100% of claim even if on risk for e.g. 5% of relevant time). 
2. But: the “spiked” insurer has rights of contribution from other insurers on risk and 

recoupment from insured (where no insurance in place).
• Dissenting judgment (Lord Sumption) arguing liability should be confined to time on 

risk. 

Allocating loss between insurers on risk for different years 

Insurance Level  



• Issue? To continue spiking or not. 
• Equitas v MMI – facts.  
• Key point of context – reinsurance is treated as insurance of the same risk as is insured 

at primary level. 
• First instance: 
1. No basis to limit Fairchild principle to direct insurance. 
2. Insurer faced with “spiked” claim can act in same way as against its reinsurers. Can 

“spike” claims into any year of reinsurance coverage. 
3. Principle of good faith was not an obstacle for insurer maximizing recovery.

Equitas v MMI – First Instance 

Reinsurance Level  



Is an EL Insurer who has settled EL claims without allocating them 
obliged to present any outwards claim in respect of that loss on a pro-
rata, time on risk basis for the purpose of calculating reinsurance 
recoveries because:
By necessary implication, each engaged insurance policy must be 
treated as having contributed to the settlement on that basis [Q1]; or
The doctrine of good faith requires the claim to be presented on that 
basis [Q2]?
If not, and the EL Insurer can “spike” the claims, how are the rights of 
recoupment and contribution acquired by the reinsurers of that year to 
be calculated [Q3] ?

Equitas v MMI – Court of Appeal – Issues on Appeal

Reinsurance Level  

“Viewed broadly…can it now be 
said, at the reinsurance level, that 
the policy of ensuring 
compensation to victims has 
successfully worked itself out so 
that as between reinsured and 
reinsurer, the law can return in a 
principled way to a more orthodox 
approach?” 

Males LJ



• Deemed allocation/implied
No deemed allocation / implication in favour of a pro-rata outwards collection should apply as 
reinsurance and insurance should be treated in the same way in this context (consistently with IEG). 
Contractually, spiking is permitted.  But that is not an unfettered contractual right.  
• Good faith 
A term should be implied (derived from, largely, non insurance cases) that the decision “whether to 
spike” should be exercised so as to achieve an outcome as close as possible to what the parties can 
be taken to have intended if they had foreseen the development of the Fairchild jurisprudence.  That, 
says the Court of Appeal, compels the Insurer to present the reinsurance claim on a pro-rata basis, 
not spiked.  

Equitas v MMI – Court of Appeal – Insurance / Reinsurance Contractual Position

Analysis of Court of Appeal Decision



• Risk allocation as between insurers and reinsurers.
• Treatment of deductibles.
• Rights to contribution (and reinsurers' difficulty in seeking them – given insurer has exclusive 

knowledge on reinsurance arrangements).
• Fairness to victims, but also to insurers and reinsurers.
• Relevance of public policy considerations at reinsurance level.
• Insolvency risk – per Court of Appeal decision reinsured will bear the risk of insolvency of any 

reinsurers on risk during period of exposure. Conversely, if spiking were allowed, risk would be 
borne by the spiked reinsurer (re contribution claims).

Effect of decision on Insurers/Reinsurers 



• Presentation of claims
• Reserving
• Assessing time on risk probabilities 
• Appeal to Supreme Court…

Practical Effects & the future 

Status Quo: No Spiking



By the end of this briefing you will be able to:
– Summarise the position set out by Court of Appeal in Equitas v MMI. 
– Explain the relevance of the Court of Appeal’s decision when presenting  the 

position of your own claims. 
– Identify early warning signs for a spiked claim presentation. 
– Describe the benefits of assessing the time on risk probabilities for reserving 

purposes on any EL book.

Learning Objectives 



ANY QUESTIONS?



Thank you for coming
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