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LEARNING OBJECTIVES  
 

As personal injury claims handlers, we typically focus on limitation, breach and causation when it 

comes to defending claims, but we shouldn’t overlook the fact that procedural issues may allow claims 

to be disposed of early, either by way of a strike out, or an order declaring that the Court has no 

jurisdiction to hear the claim.   

 

From a costs point of view, a procedural strike out at the start of the litigation process is probably the 

best result we can achieve in a claim where qualified one-way costs shifting (QOCS) applies.  Not only 

does it dispose of the claim very early on when costs are lower, it can lead to QOCS being dis-applied 

and/or the recovery of wasted costs from the Claimant’s solicitors.   

 

The session will comprise of training and discussion on procedural issues to help handlers identify any 

claims in the pre-litigation stage with issues that could prevent the Claimant proceeding with litigation 

and also to discuss other procedural issues to keep an eye out for, both when proceedings are served 

and throughout the litigation process.  

The session is not a detailed analysis of the Civil Procedure Rules (CPR), nor is it an in-depth exploration 
of the case law and legal arguments cited in applications. It is a practical guide covering what insurance 
claims handlers should be looking out for and what action to take when something is spotted. 
 
The following 10 points are ranked in ‘success order’ with the issues most likely to lead to a procedural 

strike out at the top:  

1. EXTENSIONS OF TIME FOR SERVICE OF THE CLAIM FORM 

 

WHAT TO LOOK FOR: 

 

CPR 7.5 is clear that the Claim Form must be served by midnight on the date 4 calendar months 

after the date of issue.  

   

You may receive an order extending this period in line with CPR 7.6, or an order granting a 

stay during the service period. 

 

WHAT TO DO: 

 

Do not agree to extend the period for service, unless it is genuinely impossible for the Claimant 

to serve – there are very few circumstances where this is genuinely the case.   

 

Remember, a stay granted during the 4-month service period will also ‘extend’ the period for 

service.   

 

Where such extensions or stays have been acquired without genuine need, it is often possible 

to apply to set aside the order granting the extension/stay. 
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PROSPECTS: 

 

Very good. Extensions and stays of this nature are typically obtained by solicitors in need of a 

bit more time to prepare their cases for service. This is not a valid reason to delay service and 

we have seen a high success rate in our applications to set aside such orders and strike claims 

out for the resultant failure to comply with CPR 7.5. 

 

2. FAILURE TO SERVE THE CLAIM FORM  

 

WHAT TO LOOK FOR: 

 

Service outside of the 4-month period for service of the Claim Form, pursuant to CPR 7.5. 
 
Service upon an insurer only.  
 
Service at the wrong address.   
 
Service by email only when service by email is not accepted. 
 
Service upon a solicitor who has not been nominated to accept service.  

 

WHAT TO DO: 

 

Make an application for an order declaring that the Court will not exercise its jurisdiction.  

 

PROSPECTS: 

 

Very good. Service is one of the few issues Courts are consistently strict upon. Failure to 

effectively serve will almost always lead to the claim being struck out.  

 

3. BREACHES OF COURT ORDERS  

 

WHAT TO LOOK FOR: 

 

Well, any breaches of Court orders, but bear in mind that, on occasion, there is more to a 

Court order than immediately meets the eye.  

 

Consider this example:  
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In this case, the claim was stayed 3 days before the 4-month period for service had elapsed.  

 

The Claimant served the Claim Form and associated documents 13 days after the stay was 

lifted. Fine? Actually no. 

 

Since paragraph 2 of the order only referred to ‘filing’ (delivering a document to Court), there 

was no reference to ‘service’. 

 

Thus, service was due 3 days (not 14 days) after the stay was lifted, this being the balance of 

the 4-month service period. The claim was struck out and the Defendant obtained an order 

for wasted costs.   

 

Embarrassingly, the wording of the order was requested by the Claimant’s solicitors 

themselves.  

 

WHAT TO DO:  

 

Scrutinise any Court orders closely. If there is a breach, it may be possible to apply to strike 

the claim out in accordance with CPR 3.4(2)(c), which deals with the Court’s power to strike 

out a statement of case for failure comply with a Rule, Practice Direction or Court Order.  

 

PROSPECTS:  

 

Success depends on the severity of the breach. Issues of service yield the best prospects and 

failures to comply with unless orders are also strong. ‘Fixable’ issues, such as failure to file 

copies of documents with the Court or missing a directions deadline by a day or 2 are unlikely 

to lead to a strike out but will probably lead to a costs order.  

 

4. FUNDAMENTAL DISHONESTY  

 

WHAT TO LOOK FOR:  

 

Dishonesty upon any issue which goes to the ‘root’ or ‘heart’ of the claim.  Exaggerated 

gardening expenses were found to ‘go to the root’ in a leading case (LOCOG v Sinfield [2018] 

EWHC 51), so the ambit is wide.  
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WHAT TO DO: 

 

Traditionally, fundamental dishonesty (FD) is determined at trial, but we now consider that 

Section 57 of the Criminal Courts and Justice Act 2015 gives Defendants the opportunity to 

dispose of such claims at an interlocutory application hearing. This provides a much cheaper 

way to dispose of claims.  

 

The effect of s.57 is that, if there is FD on any issue which goes to the ‘root’ or ‘heart’ of the 

claim, this serves to dismiss the whole claim, not just the single issue.  

 

If FD can be established, we can make an application to strike out the claim on the basis that 

there are no reasonable grounds for bringing it [CPR 3.4(2)(a)]. In the alternative, we can seek 

summary judgement, on the basis that there are no reasonable prospects of success.  

 

PROSPECTS:  

 

Judicial interpretation, especially with ‘flexible’ statutory provisions like s.57, varies greatly.  

Some Judges will not be keen to depart from the literal reading, that the Court must find that 

the claimant is entitled to damages in respect of the claim i.e. a trial is necessary.  

 

However, if an application is presented correctly and evidence of FD is sufficiently clear, then 

it should theoretically work. Why should a Defendant have to incur the costs of responding to 

a whole claim up to and including trial if the entire basis of the claim is fundamentally 

dishonest, i.e. fraudulent?! 

 

The key to success, we feel, is highlighting the costs savings and efficient use of the Court’s 

time. There is no need for a full trial if we can conclude matters at a 2-hour application hearing.  

Claimants can be called to give oral evidence at application hearings, thanks to powers of case 

management, so Courts should be open to this approach.  

 

5. FAILURE TO RESPOND TO PART 18 REQUESTS OR PART 35 QUESTIONS 

 

WHAT TO LOOK FOR:  

 

Claimants delaying or ignoring such requests is a fairly common issue, especially prevalent 

with Part 18 requests.  Also keep an eye out for Claimants skipping or providing overly vague 

responses to awkward questions. 

 

WHAT TO DO: 

 

There is no specific sanction in the CPR for failing to respond, so the best tactic here is to issue 

warning/s and follow-up with an application to strike out.  
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PROSPECTS:  

 

Judicial decision-making varies greatly on this issue. Some will strike out immediately, while 

others are willing to generate seemingly endless unless orders.  

 

Prospects are very good if a Claimant has failed to comply with an unless order. Often though, 

at least in the first instance, the best you will achieve is an unless order with a QOCS-protected 

costs order.  

 

Blanket refusals to respond to questions on the erroneous stance that the information 

requested is privileged (e.g. the date screening audiograms took place) improves prospects of 

success.  

 

As an added bonus, Claimant solicitors will struggle to avoid an order for wasted costs when 

the hearing went ahead purely because of their professionally negligent misunderstanding of 

the law, e.g. on what information is privileged and what is not. 

 

6. PART 8 

 

WHAT TO LOOK FOR:  

 

Any Claim Form with Part 8 written on the top, or any suggestion from the Claimant’s solicitors 

that they have issued Part 8 proceedings. Also scan for any orders granting stays in accordance 

with Practice Direction 8B.  

 

This area was a procedural minefield for Claimant solicitors in the past and countless claims 

were struck out on a number of issues. The lack of higher Court authority led to an extremely 

inconsistent approach from the Courts.  

 

There have now been several appeal decisions and we finally have some clarity as to how to 

the Courts will approach procedural issues in these cases.  Here is a list of what to look for:   

 

1) Failure to serve the Part 8 Claim Form and the order granting the stay.  

2) Use of Part 8 when the claim is not suitable for the Low Value Personal Injury (LVPI) Pre-

Action Protocol (PAP) i.e. it is a multiple Defendant claim or is over £25,000 in value.   

3) Failure to lift the stay when the claim no longer proceeds under the LVPI PAP. 

 

WHAT TO DO:  

 

Where there has been failure to serve the Claim Form, or the claim should not have been 

issued in Part 8, an application to strike out and/or set aside the order granting the stay can 

be made. Please note the balance of the 4-month service period is available to the Claimant 

after the stay is lifted (Grant v Dawn Meats Ltd [2018] EWCA Civ 2212). 
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Where a claim remains stayed in Part 8 and the claim has left the LVPI PAP, it is possible to 

apply for an order declaring that the stay can never be lifted.  

 

PROSPECTS:   

 

CPR 7.5 also applies to Part 8 Claim Forms so where there is failure to serve, prospects are 

good. However, the Court of Appeal’s decision in Grant, which says that the effect of the stay 

is to also pause the 4-month period for service, means we are unlikely to see many examples 

of Claimants in default.  

 

Applications to set aside orders granting unnecessary stays i.e. where compliance with the 

LVPI PAP has already taken place or where the LVPI PAP is not the appropriate PAP, still have 

reasonably good prospects. 

 

If Claimants delay lifting stays, applications that seek to prevent this will have variable success. 

Much will depend upon the length of the delay and the approach of the Judge hearing the 

application.  

 

The only case law on this point [Lyle v Allianz (2012)] deals with a delay of almost 3 years (the 

stay was granted in July 2014 and an application to lift the stay was made in March 2017). If 

there has only been a delay of months, some Judges may be reluctant to follow this authority 

on a more significant breach.  

 

7. FAILURE TO RESTORE A DISSOLVED DEFENDANT  

 

WHAT TO LOOK FOR:  

 

Whether your Defendant is ‘dissolved’, according to Companies House records.   

 

WHAT TO DO:  

 

Do not agree to waive restoration, unless you are certain you want to settle.  

 

Remember to check the filing history on the Companies House beta website to see if 

restoration proceedings have been commenced: 

 

https://beta.companieshouse.gov.uk/  

 

Service upon a dissolved entity is always defective and the proceedings are a nullity – the 

Defendant does not exist. In such cases, an application should be made, seeking a declaration 

that the Court has no jurisdiction to hear the claim.  

  

https://beta.companieshouse.gov.uk/
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PROSPECTS:  

 

The case of Peaktone Ltd v Joddrell (2012) confirms that restoration of a Defendant company 

post-service retrospectively validates service. In other words, all the Claimant needs to do to 

survive an application to strike out is commence restoration proceedings prior to the 

application hearing.  In this scenario, the best you can hope for is a costs order.  

 

Regardless, if the threat of an application fails to get the Claimant to commence restoration, 

we consider applications should be made as some Claimant firms still fail to commence 

restoration proceedings, even in the face of Defendant applications.  

 

Be aware that some Judges will sanction failures of this kind by making unless orders, as 

opposed to striking out. Therefore, the key to success is to provide the Court with evidence of 

your requests for restoration to be commenced before you made the application, which will 

at least help you to secure a costs order.  

 

The recent case of Cowley v LW Carlisle & Company Ltd [2020] EWCA Civ 227 adds some 

confusion to the issue in terms of the procedural steps’ insurers should take but, in our view, 

does not set precedent as to the appropriate sanction.  We consider the approach taken by 

courts will remain unpredictable for now.  

 

8. FAILURE TO SERVE THE PARTICULARS OF CLAIM  

 

WHAT TO LOOK FOR:   

 

Particulars of Claim must be served within 14 days of service of the Claim Form and, in any 

event, by no later than midnight on the date 4 calendar months after the date of issue (CPR 

7.4).  

 

WHAT TO DO:  

 

Apply for an order declaring that the Court has no jurisdiction to hear the claim.  

 

PROSPECTS:  

 

 Very good.  As with all service issues, the rules are clear, and the Courts are strict.  

 

9. WRONG DEFENDANT/SERVICE ADDRESS/TUPE ISSUES  
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WHAT TO LOOK FOR:  

 

Whether the ‘correct’ Defendant has been pursued. The correct Defendant is the current or 

last name of the company that employed the Claimant. If the Defendant is pursued under the 

name it held at the time of historic employment, Courts do not seem to take issue. 

 

Whether the service address is ‘correct’. The correct address for service is the last known 

registered office of the Defendant or their usual place of business.  

 

Where there has been a TUPE transfer, the only correct entity to pursue is the final employer.   

 

WHAT TO DO:  

 

It depends on the issue, but generally minor mistakes will not lead to strike out whereas 

negligent errors or omissions might.  

 

Prior to service, Claimants are free to amend Claim Forms, adding or removing as many 

Defendants as they wish. Post-service, where limitation has expired, a Claimant may only 

substitute (not add) a Defendant, where there has been a genuine mistake.   

 

 

PROSPECTS:  

 

Leaving ‘and Co’ off a limited company name will not result in strike out.  Such minor issues 

are most cost-effectively dealt with at a case management conference (CMC), with agreed 

permission for the Claimant to amend its Particulars of Claim.  

 

Other issues will likely depend upon how ‘fixable’ an issue is. The standard defence to strike 

out applications is that the step is too draconian and that such measures should only be used 

as a last resort. In our experience, the bar is not that high, but Judges will tend to give 

Claimants an opportunity to fix issues where possible.  

 

10. DISAPPEARING CLAIMANTS  

 

WHAT TO LOOK FOR:  

 

When Claimant solicitors become irresponsive and fail to substantively respond to requests, 

this could be a sign that they have lost touch with the Claimant. An application to come off 

record may well follow.  

 

WHAT TO DO:  

 

It is often surprisingly difficult to dispose of a claim when a Claimant disappears.  
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At some point, the Claimant will fail to comply with a Court direction. When this occurs, an 

application should be made, requesting an order declaring that the claim should be struck out 

unless the Claimant instructs new solicitors or confirms that he/she will proceed as a litigant 

in person.  

 

PROSPECTS:  

 

The Courts will give a Claimant reasonable time to make contact. You should also allow 

reasonable time in the order you request.   

 

It is important to make sure the order has a terminal sanction e.g. that the claim will be struck 

out without further order, unless contact is made within 3 months.  

 

FINAL REMARKS  
 

Success in strike out applications often depends on how quickly we act. For example, CPR 23.10 says 

that applications to set aside or vary an order must be made within 7 days of service of the order. 

Making an application more than 7 days after an order is served isn’t always terminal but it certainly 

makes it easier if CPR 23.10 is adhered to.    

 

If you spot a procedural irregularity and you are unsure how best to proceed, feel free to get in contact 

and we will be happy to point you in the right direction.  

 

Stuart Bacon     

BC LEGAL  

 

Email: Stuart.Bacon@bc-legal.co.uk  

DDI:  01702 411133 

 

 

 

mailto:Stuart.Bacon@bc-legal.co.uk
tel://(+441702411133)/

