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Welcome 

 

Welcome to the 282
nd

 edition of BC Disease News.  

 

In this issue, we report that the Supreme Court has exercised its ‘inherent 

jurisdiction', in support of the 'open justice principle’, to grant a non-party access 

to documents which will shed light on knowledge of the asbestos industry of the 

dangers of asbestos, the research which the industry and industry-related bodies 

had carried out, and the influence which they had had on the Factory 

Inspectorate and the Health and Safety Executive in setting standards. 

 

In addition, we disclose that the Italian Government has been ordered to adopt 

an information campaign, addressed to the entire population, concerning the 

identification of correct methods of use of mobile telephone devices and 

information on the health and environmental risks related to the misuse of these 

devices. To-date, 4 applications for workers’ compensation have been 

successfully pursued by applicants with brain cancer, who linked their condition 

to excessive mobile phone-emitted radiofrequency radiation in the course of 

their employment. 

 

What is more, we inform our readers that the insurance industry is considering a 

judicial review challenge of the (-)0.25% personal injury discount rate, on the 

basis that it was ‘miscalculated’ by former Lord Chancellor, David Gauke MP. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Non-Parties and Access to Asbestos Documents – PD 3D Show Cause Hearings 

and Mesothelioma Claims – JR Challenge of Ogden – Italy and Mobile Phone-

Related Cancer – Damages in Roundup-Induced Non-Hodgkin Lymphoma 

Litigation – Hydrogen Peroxide Vapour and Hospital Workers. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Non-Party Access to 

Court Documents 

Involving Asbestos 

Manufacturer and 

Supplier: Cape 

Intermediate Holdings 

Ltd v Dring (Asbestos 

Victims Support Groups 

Forum UK) [2019] UKSC 

38 

 

‘... whereas in the olden days civil 

proceedings were dominated by the 

spoken word - oral evidence and oral 

argument, followed by an oral judgment, 

which anyone in the court room could hear, 

these days civil proceedings generate a 

great deal of written material - statements  

of case, witness statements, and the 

documents exhibited to them, documents  

disclosed by each party, skeleton 

arguments and written submissions, leading 

eventually to a written judgment’. 

 

In edition 257 of BC Disease News (here), we 

reported that the Supreme Court had 

granted an asbestos manufacturer and 

supplier permission to contest the Court of 

Appeal decision in Cape Intermediate 

Holdings Ltd v Dring (Asbestos Victims 

Support Group) [2018] EWCA Civ 1795, 

which we summarised in edition 242 (here). 

 

This week, the Supreme Court handed 

down judgment on appeal. 

 

The background facts of the claim are as 

follows. 

 

Multiple employers’ liability (EL) insurers 

paid damages to workers who had 

contracted mesothelioma as a result of 

their employment with companies that held 

EL insurance cover. Subsequently, in 2017, 

these insurers brought product liability (PL) 

claims against Cape Intermediate Holdings 

for a contribution of the damages, on the 

basis that the product was defective. It was specifically alleged that: 

1. Cape had been negligent in the production of asbestos insulation boards;  

2. That it knew of the risks of asbestos;  

3. That it had failed to take steps to make those risks clear; and 

4. That this failure had obscured, understated and unfairly qualified the information 

that it had, thus providing false and misleading reassurance to employers and 

others.  

 

In the course of proceedings, ‘voluminous documentation was produced’, with the core 

bundle amounting to over 5,000 pages, compiled in 17 lever arch files. This was the bulk of 

the documents obtained on disclosure. A 6-week trial was listed in the High Court, before 

Picken J. 

 

The trial never went ahead, though, as the PL claims settled by way consent order, pre-trial. 

 

On the back of this claim, the Asbestos Victims Support Groups Forum (AVSGF) UK made an 

application, pursuant to CPR 5.4C(2), in order to obtain access to the ‘records of the court’  

(all the documents used at or disclosed for the trial, including the trial bundles, as well as 

the trial transcripts) as a non-party to the settled proceedings. 

 

 

 

The purpose of the application, therefore, was to better understand the knowledge of the 

asbestos industry of the dangers of asbestos, the research which the industry and industry-

related bodies had carried out, and the influence which they had had on the Factory 

Inspectorate and the Health and Safety Executive in setting standards. Discussion on these 

issues is pivotal in relation to findings of breach of duty in asbestos-related disease claims. 

 

The High Court Ruling 

  

Master Victoria McCloud, at the High Court (reported in BCDN here), allowed the claimant’s 

application ‘in favour of the principle of open justice’ and granted permission to obtain 

copies of: 

a) The witness statements including exhibits. 

b) Expert reports. 

c) Transcripts. 

d) Disclosed documents relied on by the original parties at trial contained in the 

paper bundles only. 

e) Written submissions and skeletons arguments. 

f) Statements of case to include requests for further information and answers if 

contained in the bundles relied on at trial. 

 

The Court of Appeal Ruling  

 

On appeal to the Court of Appeal, the Master’s Order was set aside, as the ‘records of the 

court’ were ‘limited’ to statements of case (f), but the Court could still permit access of (a) to 

(e) if its ‘inherent jurisdiction’ was satisfied. 

 

When is the Court likely to exercise its ‘inherent jurisdiction’? 

 

https://www.bc-legal.co.uk/bcdn/754-257-supreme-court-grants-cape-disclosure-appeal.html
https://www.bc-legal.co.uk/bcdn/637-242-cape-disclosure-order-set-aside-at-court-of-appeal-cape-intermediate-holdings-ltd-v-dring-asbestos-victims-support-group-2018-ewca-civ-1795
https://www.bc-legal.co.uk/bcdn/348-211-cape-disclosure-granted
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Hamblen LJ established that the correct 

approach is to balance the reasons for 

seeking disclosure against the reasons for 

preserving confidentiality, which will 

ultimately lean in favour of disclosure if the 

principle of ‘open justice’ is engaged and 

the applicant has a ‘legitimate interest’ in 

inspecting the documents. 

 

In this case, there was ‘inherent jurisdiction’ 

to allow non-parties inspection of:  

a) Trial bundles. 

b) Documents which have referred to 

in skeleton arguments/written 

submissions, witness statements, 

experts' reports or in open court 

simply on the basis that they have 

been so referred to. 

 

Whereas, there was no ‘inherent jurisdiction’ 

to allow non-parties inspection of: 

a) Witness statements of witnesses, 

including experts, whose 

evidence stands as evidence in 

chief and which would have been 

available for inspection during the 

course of the trial under CPR 

32.13. 

b) Documents in relation to which 

confidentiality has been lost under 

CPR 31.22 and which are read out 

in open court; which the judge is 

invited to read in open court; 

which the judge is specifically 

invited to read outside court, or 

which it is clear or stated that the 

judge has read. 

c) Skeleton arguments/written 

submissions or similar advocate's 

documents read by the court 

provided that there is an effective 

public hearing in which the 

documents are deployed. 

d) Any specific document or 

documents which it is necessary 

for a non-party to inspect in order 

to meet the principle of open 

justice. 

 

The Supreme Court Ruling 

 

On appeal to the Supreme Court, Cape 

argued that the Court of Appeal should not 

have exercised its ‘inherent jurisdiction’ and 

restricted disclosure to documents encompassed within CPR 2.3.  

 

 

 

By contrast, Dring cross-appealed by asserting that the Court of Appeal had been too 

restrictive in its interpretation of CPR 5.4C and should have treated ‘any document’ filed at 

court as part of the court’s ‘records’. 

 

In a unanimous decision, Lady Hale explained that both parties’ appeals were ‘incorrect’ , 

instead finding in favour of disclosure on the grounds of ‘inherent jurisdiction in support of 

the open justice principle’: 

 

‘The Court of Appeal not only had jurisdiction to make the order that it did, but also had 

jurisdiction to make a wider order if it were right to do so’. 

 

‘... the default position is that the public should be allowed access, not only to the parties’ 

written submissions and arguments, but also to the documents which have been placed 

before the court and referred to during the hearing’. 

 

Electing to send the matter back to Picken J, at the High Court, Lady Hale was satisfied that 

there was ‘no realistic possibility of the judge making a more limited order’  than the Court 

of Appeal, when applying the principles enunciated by the Supreme Court.  

 

Thus, Picken J, at a forthcoming application hearing, will only need to determine ‘whether 

the court should require the appellant to provide a copy of any other document placed 

before the judge and referred to in the course of the trial to the respondent (at the 

respondent’s expense)’. 

 

Claimant lawyers have heralded this ruling as a ‘landmark decision for access to 

documents to non-parties’.
1

 

 

Full text judgment can be accessed here. 

 

The ‘Show Cause’ Threshold for Mesothelioma 

Claims Under PD 3D: Helm v William Kenyon & Sons 

Ltd and Somewatch Ltd [2019] EWHC 1108 (QB) 

 

Practice Direction 3D applies to claims for compensation for mesothelioma. It ‘is aimed 

toward dispatching those cases in which there are no reasonable prospects of maintaining 

a defence at an early stage in order to avoid the time and increased costs of applications’  

for summary judgment. 

 

What does ‘reasonable prospects’ mean, however? This was the issue which fell before the 

High Court, in Helm v William Kenyon & Sons Ltd and Somewatch Ltd [2019] EWHC 1108 

(QB). 

https://www.bailii.org/uk/cases/UKSC/2019/38.pdf
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The claimant (deceased mid-way through proceedings), in this case, was diagnosed with 

mesothelioma and commenced a ‘living mesothelioma’ claim, pursuant to PD 3D para 3.1. 

 

 

 

It was alleged that he had been exposed to asbestos, potentially in the course of 

employment with 2 former employers [D1 (1965-71) and D2 (1973-79)]. 

 

The claimant filed witness evidence that was ‘sufficient’ to shift the burden to the defendants 

which had to ‘persuade the court that it was not appropriate for judgment to be given’ . 

 

The case was listed before Master Davison, the allocated Asbestos Master, and the ‘show 

cause’ procedure (PD 3D para 6.1) was followed. 

 

 

 

Essentially, this procedure requires the defendant to ‘show cause’, at the 1
st

 case 

management conference (CMC), that ‘judgment should not be entered’ against it [see PD 

3D para 6.2(1)]. 

 

 

 

The CMC was conducted by way telephone hearing, with the Master ultimately finding that 

both D1 and D2 had failed to discharge the evidential burden of proving that that they had 

‘reasonable’ prospects of defending the claim on ‘any or all issues of liability’, i.e. prospects 

of success that were ‘more than merely fanciful’. 

 

Accordingly, judgment on liability was entered against both defendants. 

 

D2 challenged the Master’s finding on appeal, which was heard before Mr Justice Turner, 

on 20 March 2019. 

 

The High Court judge allowed the appeal and this was principally determined on findings 

of fact.  

Although the claimant had ‘almost 

certainly’ developed mesothelioma as a 

result of occupational exposure, the Master 

had made an ‘assumption’, based on his 

reading of the claimant’s 2017-drafted 

witness statement, that exposure to 

‘substantial quantities’ of asbestos-

containing Caposite was ‘incontrovertibly 

an exposure which occurred during the 

time that the claimant was employed by 

the second defendant’. 

 

Turner J considered this to be an ‘evident 

mistake’:  

 

‘... it is not, from the timing, evident ... that 

he was working with Caposite from 1973 

onwards when it was the responsibility of the 

appellant employers’.  

 

What is more, Turner J considered that the 

claimant’s earlier witness statement, 

drafted in 1990, was ‘ambiguous’ in 

identifying the date that respiratory 

protective equipment was first issued by the 

appellant: 

 

‘... it would be arguable on the part of the 

defendant that their own documentary 

records might be taken in these 

circumstances as a more helpful guide to 

the court as to the sequence of events in 

terms of providing respiratory protective 

equipment than the claimant’s own 

memory’. 

 

Despite the fact that the decision on 

appeal was fact-specific, the judge’s ex 

tempore ruling gave notable guidance on 

PD 3D application and the intentions 

behind the ‘show cause’ process. 

 

He identified that it was an ‘established fact’ 

that ‘mesothelioma, by and large, is 

overwhelmingly (not exclusively) caused by 

exposure to asbestos’. 

 

Therefore, in single defendant, single 

employment claims, judges can ‘work 

backwards’ from the ‘established fact’ to 

evince, ‘with relative confidence’, that 

‘there was exposure and ... in those 

circumstances, that the claimant will  

establish liability’. 
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However, in multi-defendant claims, such 

as the present case, the judge could not be 

confident ‘that there was exposure during 

the course of the employment of both 

defendants’. Thus, it was not ‘very likely’ that 

the claimant would establish liability in 

relation to both defendants. 

 

That being said, the fact that the claimant 

might not win at trial was not the correct 

standard to be applied at the ‘show cause’ 

hearing. 

 

In fact, Turner J confirmed that: 

 

‘The test [of whether success is more than 

merely ‘fanciful’] is ... not the highest of 

thresholds’. 

 

It is possible that ‘show cause’ judges are 

influenced by statistics on justice achieved 

through PD 3D. According to Turner J, 

identification of defendants with ‘no real 

prospects of success’ stand at 95%.  

 

From a ‘glass half full’ perspective, the 

procedure appears to be effective.  

 

By contrast, from a ‘glass half empty’  

perspective, a 95% success rate means 

that there is at least a 1 in 20 chance that 

defendants with a ‘sufficiently strongly 

arguable case’ will ‘escape the net’. 

 

The High Court ruling in Helm clarifies that 

the ‘show cause’ process, in respect of 

mesothelioma claims, is not as onerous for 

defendants to surpass as some judges may 

imply. If a defendant can adduce 

supportive evidence, sufficient weight must 

be given to it when ‘prospects of success’ 

are assessed, even if there is unequivocal 

evidence of asbestos exposure. The risk that 

justice may not be served is no excuse. 

 

Full text judgment can be accessed here. 

 

 

 

 

Insurers Consider 

Judicial Review 

Challenge of (-)0.25% 

Discount Rate, As Direct 

Line Announces Half-

Year Financial 

Performance 

 

In September 2017 (here), we reported on 

the effect of the unexpected and 

significant departure from the long-

standing 2.5% personal injury discount rate 

(PIDR) on FTSE 100 insurer, Direct Line.  

 

We did so in conjunction with the release of 

the company’s interim profits, which 

demonstrated that the new (-)0.75% rate 

had had a less severe impact than initially 

feared. 

 

At the time, the then Lord Chancellor, David 

Lidington MP, was already calling for the 

PIDR to rise to between 0% and 1%.  

 

On this basis, Direct Line calculated its 

reserves cautiously, in anticipation of a 0% 

PIDR come summer 2019. 

 

Last month, however, the former Lord 

Chancellor, David Gauke MP, announced 

the new (-)0.25% PIDR (read our feature 

article here) – a modest increase of just 

0.5%, which surprised commentators and 

personal injury market players alike. 

 

Today, the Law Society Gazette revealed 

that lawyers, on behalf of the insurance 

market, are examining whether or not to 

challenge the new PIDR by way of judicial 

review, on the basis that it has been 

miscalculated.
2

 Director of General  

Insurance Policy, James Dalton, informed 

Insurance Insider last week that ‘all options 

are on the table’.
3

 

 

The upshot of the Government’s 1
st

 rate 

review, as prescribed by the Civil Liability 

Act 2018, is that insurers, such as Direct Line, 

have under-reserved by overestimating the 

extent that the PIDR will increase by on 5 

August 2019. 

 

On Wednesday of this week, Direct Line 

published its half-year results, which 

divulged that its lump sum bodily injury 

reserves had been recalculated under the 

(-)0.25% rate to the cost of an additional 

£16.9 million.
4

 

 

This figure is double the damage (£8.4 

million) reported by Hastings. 

 

Nevertheless, the group’s prior-year reserve 

releases were still £171.6 million, while first-

half operating profit was £274.3 million.  

 

‘Looking forward, the group expects to 

continue setting its initial management best 

estimate conservatively. Assuming current 

claims trends continue, prior-year reserve 

releases are expected to continue to 

reduce further in future years, although they 

are expected to remain a significant 

contribution to profits’. 

 

Italian Workers’ 

Compensation Authority 

(INAIL) Ordered to Pay 

Out to 4
th
 Mobile Phone 

User with Cancer 

 

According to the International Agency for 

Research on Cancer (IARC), 

electromagnetic fields (EMF) are ‘possibly 

carcinogenic to humans’ (Category 2B). 

 

We last discussed the risk of radio 

frequency electromagnetic radiation (RFR), 

emitted by in-built mobile phone 

antennae, in edition 277 of BC Disease 

News (here), after the inaugural launch of 

EE’s 5G mobile network in the UK. EE has 

defended the safety of mobile phone-

produced RFR in recent months:  

 

‘… there are strict rules on the power level 

that each site broadcasts a signal at – this 

is governed by an organisation called 

ICNIRP.org, which informs the Health & 

Safety Executive and Public Health 

https://www.12kbw.co.uk/wp-content/uploads/2019/05/AC5006397QBD-1.pdf
https://www.bc-legal.co.uk/bcdn/235-199-new-discount-rate-0-to-1-lidington-reveals
https://www.bc-legal.co.uk/bcdn/937-280-new-ogden-discount-rate-rises-by-0-5-what-impact-will-this-have-on-asbestos-related-mesothelioma-claims
https://www.directlinegroup.co.uk/content/dam/dlg/corporate/images-and-documents/investors/results-and-reports/2019/hy-2019-results/Half%20Year%20Report%202019.pdf.downloadasset.pdf
https://www.bc-legal.co.uk/bcdn/915-277-ee-launches-controversial-5g-mobile-network-in-multiple-uk-cities


 
  PAGE | 7 

 

 

England, together acting as the health-

related watchdog for the mobile 

industry. Al l 5G i s  being rol led out within 

those guidelines. 

 

It’s important to point out that no health 

ri sks have been es tablished from exposure 

to the low-level radio s ignals used for 

mobile communications (and WiFi), and this 

includes 5G Operators in the 

US [which] have chosen to use the higher 

frequency mmWave spectrum, and there is 

no danger associated to that - because all 

new wireless technologies are rolled out 

under similar strict guidelines. 

 

... non-ionizing waves, the waves that carry 

mobile signals, are not able to change the 

s tructure of a cell, so don’t cause any 

cellular damage, and as such don’t cause 

illness’. 

 

However, British Telecom, which owns EE, 

was criticised last year for warning 

shareholder investors about the potential 

health risks and withholding information 

from customers. The 2017 Annual Report 

disclosed:  

 

‘We can’t provide absolute assurance that 

research in the future won’t establish links 

between radio frequency emissions and 

health risks’.
5

 

 

Although the general position in the UK is 

that devices producing exposures within 

current ICNIRP guidelines do not pose a risk 

to public health, Italy has displayed 

growing concern over the health effects of 

EMF. 

 

The Landmark Italian Case 

 

Back in October 2012, Italy’s Supreme 

Court heard an appeal of a claim brought 

by former Commerce Manager, Innocenzo 

Marcolini, who alleged that 5 to 6 hours of 

phone use per day, over a 12 year period, 

caused him to develop a left-sided brain 

tumour, or neurinoma, on the trigeminal 

ganglion of his trigeminal nerve (the 5
th

 and 

largest of 12 cranial nerves).  

 

 

(Source: Wikimedia Commons) 

 

As a result, he argued that his application to the Italian Workers’ Compensation Authority 

(INAIL) for workers’ compensation should not have been rejected for lack of proof that his 

condition, albeit benign, was related to his occupation.  

 

At 1
st

 instance, a Civil Court found in favour of the Government and the national insurance 

scheme covering workplace accidents (INAIL), but on appeal to the Appeal Court, the 

claimant successfully overturned the original decision. At a subsequent appeal to the 

Supreme Court, the decision of the Court below was upheld and 80% disability pension 

was granted in a landmark judgment.
6

 His exposure (holding the phone in his left hand, 

while taking notes with his right hand) was ‘different from normal, non-professional use of a 

mobile telephone’. 

 

Both the Appeal Court and Supreme Court rulings were heavily influenced by research 

undertaken by cancer specialist, Lennart Hardell, at the University of Örebro in Sweden, 

which found that mobile phone use for a period in excess of 10-years increases the risk (not 

the same as a ‘causal link’) of acoustic neuroma and glioma.
7

  

 

Hardell’s study, published in 2009, was preferred over the International Agency for Research 

on Cancer’s global Interphone study, published 1-year later, which only hinted at a slightly 

higher risk for ‘heavy’ users.
8

 

 

It was essentially favoured because, where the World Health Organisation (WHO) faction’s 

study was jointly funded by the mobile phone industry (including mobile manufactures) and 

the European Commission, Hardell’s investigation was ‘independent’. 

 

However, in a post-trial email response to the Nature journal, the former Coordinator of the 

WHO’s Electromagnetic Fields Project, Mike Repacholi, asserted that the Interphone study 

was, contrary to presumption, also ‘independent’: 
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‘Funds [for the Interphone study] were provided to a committee of the International Union 

Against Cancer who acted as a firewall between the funders and sponsors so that the 

researchers had no contact with any of the sponsors. Thus the industry contribution had 

absolutely no influence on the study outcome. It is unfortunate that the judge thought the 

Hardell study was the only independent one, when the WHO/IARC study was independent 

and was the largest study ever conducted on this topic’.
9

 

 

The 2
nd

 Case 

 

5-years later, in March 2017, the Court of Ivrea awarded a monthly state-funded pension 

(€500) to compensate 57-year-old, Roberto Romeo, for a benign tumour of the 

vestibulocochlear nerve (the 8
th

 cranial nerve), diagnosed in 2010.
10

 The medical expert 

estimated the damage at 23% of his bodily function, having been left deaf after the 

acoustic neuroma (blocking his right ear) was removed. 

 

 

(Source: Wikimedia Commons) 

 

Mr. Romeo alleged that his work duties required him to use his mobile phone for 3 to 4 hours 

of every working day for 15 years, in order to liaise with colleagues and organise work. 

 

Building on the Supreme Court decision, which was the first case to establish a cancer risk, 

the Court of Ivrea was the first instance of a Court establishing a causal link between 

excessive, work-related use of mobile phones. 

 

The 3
rd

 Case 

 

1-month later, in April 2017, the Court of Florence ordered INAIL to compensate a 

salesperson, who developed acoustic neuroma after 10 years of mobile phone use for 2 to 

3 hours per day.
11

  

There was a ‘high probability between cell phone use and malignant disease’ .
12

 

 

 

 

The 4
th

 Case 

 

Most recently, in January 2019, a Court in 

Monza recognised an occupational 

disease in a former airport employee, who 

developed acoustic neuroma and was left 

permanently incapacitated.
13

 

 

Throughout his 10-year employment 

period, he alleged more than 4 hours 

(sessions of up to 45 minutes consecutively) 

of daily use of a Siemens DECT phone, a 

Nokia and later a Samsung mobile. 

 

The CTU, a collaboration of experts and 

technical advisers assigned to evaluate the 

case, concluded that the development of 

the claimant’s left auditory nerve neuroma 

was related to his work, harking back to the 

Hardell study. 

 

The Italian Government Forced into 

Submission on Information Campaign 

 

At the Supreme Court, in 2012, expert 

witness evidence in support of the claimant 

was given by the founder of the Association 

for the Prevention of and Fight Against 

Electrosmog (APPLE), Professor Gino Angelo 

Levis. 

 

Why is this significant? 

 

In November 2018, APPLE-led litigation was 

heard in Rome in another milestone case, 

wherein the Lazio Regional Administrative 

Court (TAR Lazio) ordered the Government 

to launch a national campaign, advising 

the public on the health risks arising from 

the misuse of mobile and cordless 

phones.
14

 

 

The legal basis behind APPLE’s efficacious 

argument was founded in Article 10 of Law 

36/2001, which compels the Government 

to provide the public with information on 

how it can protect itself against exposure to 

electric, magnetic and electromagnetic 

fields (EMF).  

 

Italy’s Higher Health Council (Consiglio 

Superiore di Sanità) had previously 

recommended an information campaign 

akin to this, in 2011, because, despite there 

being no scientific certainty about a 
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possible causal relationship between radio 

frequency radiation exposure and cancer, 

a relationship could not be excluded. 

 

On account of the Government’s  

‘unjustified’ failure to comply with Article 10, 

the Court Order,
15

 published on 15 January 

2019, read: 

 

‘It is … necessary to declare the obligation 

of the Ministry of the Environment, the 

Ministry of Heal th and the Ministry of 

Education, University and Research, each 

for its own area of competence, to ensure, 

in accordance with the provisions of Art. 10 

of Law No. 36/2001, the adoption of an 

information campaign, addressed to the 

entire population, concerning the 

identification of correct methods of use of 

mobile telephone devices (cellular and 

wireless phones) and information on the 

health and environmental ri sks related to 

the misuse of these devices. 

 

The above-mentioned information and 

environmental education campaign must 

be implemented w ithin s i x months of the 

earlier of the notification or administrative 

communication of this judgment, using the 

most appropriate means of 

communication to ensure wide 

dissemination of the information contained 

therein’. 

 

Thus, by 15 July 2019, the national 

campaign on short- and long-term risks of 

mobile phone use should have been 

implemented. 

 

Will the debate on electromagnetic 

pollution and mobile phones be 

resurrected in the UK as a result of this? Only 

time will tell. 

 

We are still waiting to hear more about the 

first ever British claim, initially reported in 

edition 230 of BCDN (here). 

 

Former salesman, Neil Whitfield, is 

understood to be pursuing legal action 

outside of the 3-year limitation period and 

Katrina Pope, of instructed claimant firm, 

London Corporate Legal, contended that: 

‘… it’s only now that the technology exists 

for radiation testing to allow us to bring the 

case’.
16

 

A ‘strong [product liability] claim’ against 

Nokia, valued at £1 million, was expected 

to be made by the end of 2018. 

 

Another US Court 

Slashes Product Liability 

Damages in 

Glyphosate-Cancer 

Litigation 

 

In last week’s edition of BC Disease News 

(here), we reported that punitive damages, 

awarded to the 2
nd

 claimant who 

successfully convinced a US jury that 

cumulative exposure to glyphosate-

containing Roundup weedkiller causes 

non-Hodgkin lymphoma, were reduced by 

73% ($55 million) to $20 million.  

 

As a result, District Judge Vince Chhabria 

slashed the total damages award to $25.3 

million from $75.3 million – a 66% drop. 

 

We also reported that Superior Court Judge 

Winifred Smith, who presided over the 3
rd

 

trial by jury verdict in Oakland, California, 

was poised to do the same.  

 

Last Thursday, Bayer asked the California 

Superior Court judge to overturn the 

decision on liability and strike out the 

damages award.  

 

However, Judge Smith refused to accept 

Bayer’s request, reasoning that: 

 

‘In this case there was clear and convincing 

evidence that Monsanto made efforts to 

impede, discourage, or distort scientific 

inquiry and the resulting science’. 

 

Although there were grounds to 

compensate the claimant couple and 

punish Roundup’s manufacturer, Monsanto 

(owned by Bayer), the magnitude of the 

award was significantly trimmed down, as 

anticipated.
17

 

 

When the original jury verdict was first 

announced, the ‘excessive’ and 

‘unconstitutional’ $2 billion award was 

hundreds of millions of dollars ahead of 

preceding trial-by-jury awards, with the 

landmark trial already having been 

reduced to $78 million – we reported this in 

edition 252 (here). 

 

The new total award, of $86.7 million 

(consisting of $17 million in compensatory 

damages and $69 million in punitive 

damages), retains the title of the most 

financially burdensome award to-date, but 

by a much narrower margin.  

 

Reuters predicted that punitive damages 

could shrink by 89% to $220 million, but 

were actually brought down by 97%. 

 

Bayer maintains its stance that any 

reduction in damages is ‘a step in the right 

direction’, but has stated its intentions to file 

a further appeal: 

 

‘We continue to believe that the verdict 

and damage awards are not supported 

by the evidence at trial and conflict 

with the extensive body of reliable science 

and conclusions of leading health 

regulators worldwide that confirms 

glyphosate-based herbicides can be used 

safely and that glyphosate is not 

carcinogenic’. 

 

Industrial Disease Risk 

Among Hospital Staff 

Working with Deprox 

Machines? 

 

An investigation, conducted by the 

Telegraph, has unearthed that potentially 

thousands of NHS staff are at risk of inhaling 

toxic vapour from Deprox cleaning 

machines. It has been alleged that short-

term exposure onsets a host of symptoms, 

such as: 

 Nose bleeds;  

 Coughing; 

 Vocal changes;  

 Breathlessness;  

 Itching, burning and watering of 

the eyes; and 

 Chest infections.
18

 

 

 

https://www.bc-legal.co.uk/bcdn/543-230-erroneous-link-between-brain-cancer-and-mobile-phones.html
https://www.bc-legal.co.uk/bcdn/938-281-reduction-of-punitive-damages-in-glyphosate-cancer-appeals-a-step-in-the-right-direction-says-bayer
https://www.bc-legal.co.uk/bcdn/713-252-us-court-upholds-original-trial-verdict-in-cancer-causing-weedkiller-appeal
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What Are Deprox Machines? 

 

Deprox, manufactured by Hygiene 

Solutions, is a regulated vaporisation system 

for bio-decontaminating enclosed 

spaces.
19

 It is the size of a small fridge and 

is ideal for use in healthcare settings, 

particularly after infected patients have 

been discharged.  

 

In hospitals, the machine is typically 

wheeled into an empty ward, which is then 

sealed so that no air can escape. When the 

machine is turned on, it pumps out 

hydrogen peroxide vapour (visually 

resembling a ‘mist’ or ‘fog’), which disinfects 

all surfaces that it comes into contact with, 

even killing methicillin-resistant 

Staphylococcus aureus (MRSA).
20

 The 

decontamination cycle lasts approximately 

2-hours, though affected areas must 

remain out of action for 4-hours.
21

 

 

The benefits of Deprox fumigation include a 

reduced risk of environmental  

contamination and patient infection, cost 

savings, extended bed occupancy and a 

one-size fits all method that alleviates 

uncertainty. 

 

For example, in November 2012, Deprox 

machines were used to contain a norovirus 

at a Worcestershire Acute Hospitals NHS 

Trust-run hospital.
22

 This took just 5-days, as 

opposed to 2-weeks, had the system not 

been used. At the time, Stewart Messer, 

Chief Operating Officer of the affected NHS 

Trust, praised the innovative cleaning 

method: 

 

‘The system is almost 100 per cent fail-safe 

and this is a good example of the trust 

adopting the latest technology’. 

 

How Prevalent Are Deprox Machines? 

 

Responses to Freedom of Information (FOI) 

requests, submitted by The Telegraph, have 

identified that Deprox machines were first 

introduced in the NHS in 2012 and are 

currently being used at over 100 hospitals 

across England and Wales, at a cost of at 

least £2.1 million. ‘At least’, because many 

NHS Trusts refused to disclose ‘commercially 

sensitive’ information.  

Are Deprox Machines Safe? 

 

A spokesperson for Hygiene Solutions stated 

that, when ‘used correctly’, its ‘ground 

breaking technology’ has been proven to 

be both ‘safe and effective’.  

 

What is more, Hygiene Solutions pledges to 

offer operator training, support and advice 

as part of its commitment to hospitals and 

their staff. However, a company 

spokesperson warned that: 

 

‘As with all similar products, the operator 

instructions and the equipment carry 

warnings about their safe use and it is 

important that the operator must perform 

the required steps correctly when using the 

equipment’.  

 

In spite of this, the Health and Safety 

Executive (HSE), having concluded a 4-year 

investigation into the Deprox 

decontamination process in July 2019, 

believes that Hygiene Solutions should be 

doing more to protect Deprox users, e.g. 

providing hydrogen peroxide monitoring 

equipment. 

 

Industrial Disease Claims Involving Deprox-

Released Hydrogen Peroxide? 

 

As stated above, at least 100 hospitals 

across England and Wales use Deprox 

machines. Consequently, there is potential 

for substantial numbers of employers’  

liability claims to be brought by staff who 

operated (or were in the vicinity of) Deprox 

machines, without adequate training or 

protective equipment, and suffered 

personal injury. 

 

As such, hypothetical claimants would likely 

assert breaches of the Control of 

Substances Hazardous to Health 

Regulations (as amended) 2002 (COSHH). 

 

The short- (15-minute) and long-term (8 

hour) workplace exposure limits (WEL) for 

hydrogen peroxide vapour are 2 parts per 

million (ppm) and 1 ppm, respectively.
23

  

 

Deprox systems contain 5% hydrogen 

peroxide, which is 6-times less than the 

competitor Bioquell Q10 system. 

Nevertheless, peak aerial hydrogen 

peroxide values have been recorded at 29 

to 46 ppm during Deprox cycles. The same 

set of records also documented a mean 

value of 3.3 ppm at the end of a Deprox 

cycle, i.e. above the WEL.
24

  

 

Moreover, silver nitrate has been detected 

on Deprox decontaminated surfaces at 1.5 

to 2.5 mg/m
2

, but not on Bioquell Q10 

decontaminated surfaces. 

 

Silver nitrate, like hydrogen peroxide, is also 

an irritant and is yet to be approved for use 

in biocidal preparations in the UK – see 

Article 17 of EU Regulation No 528/2012. 

The significance of making silver nitrate-

containing biocidal products available on 

the market was confirmed by HSE’s 

Chemicals Regulation Division, in 

November 2016: 

 

‘It would currently be illegal to make 

available and use a PT2 biocidal product, 

containing silver nitrate as the active 

substance, as silver nitrate has not yet been 

approved as a PT2 active substance and is 

being assessed as a new active substance’. 

 

Settlements Agreed in Wales 

 

This year, NHS Trust employer, the Abertawe 

Bro Morgannwg University (ABMU) health 

board, settled 2 claims, advanced by 

domestic managers, for a 5-figure sum.
25

 

 

The Welsh health board purchased 9 

Deprox machines in 2014 and 2015, but in 

October 2016, the devolved national 

Government was informed that the 

cleaning procedure had been ‘suspended 

on all ABMU sites’, after concerns were 

raised over ‘high concentrations’ of 

exposure to ‘harmful chemicals’, with 

domestic staff having complained of ‘skin 

irritation, nose bleeds and coughing’.
26

 

 

AMBU’s Assistant Director of Nursing, 

Infection Prevention and Control, Lisa 

Hinton, caveated that only a ‘small’ 

proportion of hospital staff presented with 

symptoms, though an alternative means of 

decontamination replaced Deprox without 

reintroduction.
27
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Industrial disease solicitors, acting for the 

since-compensated ABMU health board 

workers, argued that it had breached its 

duty of care as an employer by failing to 

provide protective gear for machine 

operators and failing to provide gas 

monitors to measure chemical 

concentrations against recommended 

exposure limits when re-entering 

decontaminated areas. 

 

Coincidentally, both claimants reported 

having suffered unexpected persistent 

epistaxis (nosebleed), which became a 

regular occurrence in the months that 

followed. As such, neither claimant 

immediately made the connection 

between Deprox and their deteriorating 

physical health. 

 

One of the claimants, 51-year-old, Derek 

Baines, supervised up to 90 staff members  

during his shifts. The other claimant 

(nameless for anonymity purposes), 

explained that when Deprox was initially 

rolled-out and traditional cleaning 

methods ceased, she was told: 

 

‘… it’s fine, it’s safe, go in, hold your breath 

and open the windows’. 

 

As time passed, Mr. Baines noticed that his 

nosebleeds stopped and his fatigue 

improved. 

 

However, the long-term impact of inhaled 

Deprox fumes on employee health is 

unknown. 

 

That being said, hydrogen peroxide is not 

classifiable as to its carcinogenicity to 

humans and, on the basis that hydrogen 

peroxide is rapidly decomposed by the 

body, chronic toxicity is unlikely, with the 

exception of chronic irritation of the 

respiratory tract, partial or complete lung 

collapse and beaching of the skin and 

hair.
28
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Welcome 

 

Welcome to the 283
rd

 edition of BC Disease News.  

 

In this issue, we report that a representative of claimant industrial disease 

specialist, Heptonstalls Solicitors, has been called before the Court to explain why 

the business has paid incorrect court fees upon issuing 80 noise-induced hearing 

loss claims.  

 

In addition, we announce that Unite the union, in partnership with claimant firm, 

Thompsons Solicitors, has developed a silica dust register to assist with the 

collation of evidence, in respect of future respirable crystalline silica (RCS)-

induced disease claims. 

 

Elsewhere, we assess the financial stability of recovering claimant firm, Slater and 

Gordon (UK), as its claim for fraudulent misrepresentation and breach of warranty 

against Watchstone (formerly Quindell) nears trial. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Heptonstalls NIHL Claims and Payment of Incorrect Court Fee – Ford (Dagenham) 

Motor Company and Asbestos Claims – Talc-Mesothelioma Claim Defended – 

Slater and Gordon UK Financial Statement – Online Silica Dust Register – 

Monsanto Disclosure and Punitive Damages in Glyphosate-Lymphoma Litigation. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Upcoming Interlocutory Hearing to Consider Strike Out of NIHL Claims 

Handled by Heptonstalls Solicitors for Payment of Incorrect Court Fee 

 

Has claimant industrial disease firm, Heptonstalls Solicitors, been undervaluing claims to pay lesser court fees?  

 

Since 2014, Heptonstalls has issued 80 Claim Forms, in respect of 80 noise-induced hearing loss (NIHL) claims (including several where BC 

Legal is instructed to act for defendants), and paid £205 on each occasion to do so. 

 

For all of these claims, the issued Claim Form specified that the value of claim would not exceed £5,000, which is the upper limit for a £205 

court fee (£3,000 to £5,000). 

 

 

 

However, when supplementary Particulars of Claim were served with proceedings, it became apparent that the claimants were, in  fact, 

seeking damages not exceeding £25,000. 

 

For claims valued between £10,000 and £100,000, the appropriate fee is 5% of the claim. Thus, for all 80 NIHL claims that Heptons talls was 

pursuing, the relevant court fee was £1,250, not £205. 

 

Heptonstalls’ practice of paying the incorrect court fee, on a repetitive basis, was spotted by District Judge Clarke, at Burnley County Court. 

The affected claimant has been asked, by way of Court Order (dated 29 August 2019), to show cause as to why their case ought not to 

be struck out as an abuse of process, pursuant to CPR 3.4(2)(b). 
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By no later than 28 August 2019, the 

Heptonstalls partner responsible for 

supervising the claimant’s claim will file and 

serve a witness statement explaining ‘why 

the Claimant failed without an order of the 

Court to pay the appropriate issue fee’ and 

why 79 other claimants made the same 

mistake.  

 

An interlocutory hearing has been listed for 

Monday 30 September 2019, before Her 

Honour Judge Beech, at Preston County 

Court.  

 

The Court has requested that BC Legal 

nominate a single representative, in 

respect of each case (in which we are 

acting), to attend the hearing. 

 

At the hearing, the Heptonstalls partner in 

attendance will likely be cross-examined 

upon his or her evidence. 

 

Until the designated Civil Judge for 

Lancashire has made her decision on 

whether to strike out the claimant’s claim, 

all proceedings tied up in this action have 

been stayed. 

 

What is the likely outcome of the 

interlocutory hearing? 

 

Defendants have sought to strike-out 

claims/obtain summary judgment in the 

following line of cases (with varying levels of 

success): 

 Lewis v Ward Hadaway [2015] 

EWHC 3503 (Ch); 

 Glenluce Fishing Company Ltd v 

Watermota Ltd [2016] EWHC 1807 

(TCC); 

 Dixon v Radley House Partnership 

[2016] EWHC 2511 (TCC); 

 Wiseman v Marston’s Plc (Sheffield 

County Court, 2016); 

 Wells v Wood & Nottinghamshire 

Council (Lincoln County Court, 

2016); 

 Cross v Black Bull (Doncaster) 

Limited (Sheffield County Court, 

2017); and 

 Atha & Co Solicitors v Liddle [2018] 

EWHC 1751. 

 

These decisions have been reported 

previously in editions 161 (here), 169 (here), 

190 (here), 214 (here) and 238 (here) of BC 

Disease News.  

 

Most recently, in the case of Atha, Mr. 

Justice Turner reasoned that: 

 

‘The ordinary and proper use of the court 

process when providing the statement of 

value on a claim form 

involves the recording of the unvarnished 

truth. Deliberately departing from this 

ordinary and proper use for tactical 

reasons, such as removing the risk that the 

issue fee may subsequently be challenged 

when costs are being assessed, is 

significantly different from the ordinary and 

proper use of the court process’. 

 

However, despite accepting, as other 

judges had accepted before him, that 

payment of an incorrect Court fee can 

amount to an abuse of process, strike out 

may be ‘too draconian’ (see Cross) and 

must be balanced against the overriding 

objective, as was expounded by Mr. Justice 

Stuart-Smith, in Dixon: 

 

‘... the payment of fees is a matter for the 

benefit of the Court and is very largely 

irrelevant to the opposing parties. When 

asked what actual prejudice their clients 

had suffered as a result of the asserted 

underpayment of issue fees in this case, 

Counsel for [the Defendants] were unable 

to identify any substantial prejudice at all. 

The best that could be suggested was that 

the underpayment of issue fees left the 

Claimants more money with which to fight 

the Defendants. In the context of the overall 

costs of this action, that suggestion pales 

into insignificance’. 

 

Context is therefore of undoubted 

importance if a Court is to find that there 

has been an abuse of its process where 

incorrect fees have been paid. 

 

In Lewis, the Court ruled that distinguishing 

abuse of process for this type of breach will 

depend upon: 

 

‘... the Relationship between the amount of 

the claim as valued on the Claim Form, the 

appropriate court fee applicable to that 

value, and the true value of the claim as it 

ought to have been known to the relevant 

solicitor’. 

 

Could Public Pleas for 

Ford Motor Company 

Workers to Provide 

Witness Evidence 

Indirectly Increase 

Asbestos-Related 

Disease Liability? 

 

Ford Motor Company Limited opened its 

car factory in Dagenham, Essex, in 1931. At 

its peak, in 1953, the plant employed 

around 40,000 people. 

 

Ford Dagenham (1973): 

 

[Source (amended): Wikipedia – Pierre 

Terre: ‘Ford Dagenham in 1973, displaying 

what was at the time the largest neon sign 

in Europe’.] 

 

Over the past decade, media outlets and 

claimant solicitors have reported that ex-

Ford Dagenham workers and their families 

have secured compensation for industrial 

asbestos-related diseases, insisting that 

asbestos was used in vehicle production 

processes (brake and clutch parts) and was 

integral to the factory building (insulation, 

e.g. lagging).
1

 

 

For example, Ronald Whiston, a former Ford 

Dagenham worker, contended that he had 

developed mesothelioma as a 

consequence of fitting asbestos-containing 

brake pads (for 3-4 months) and working 

alongside laggers, who mixed up asbestos 

https://www.bailii.org/ew/cases/EWHC/Ch/2015/3503.rtf
https://www.bailii.org/ew/cases/EWHC/TCC/2016/1807.rtf
https://www.bailii.org/ew/cases/EWHC/TCC/2016/1807.rtf
https://www.bailii.org/ew/cases/EWHC/TCC/2016/2511.rtf
http://www.civillitigationbrief.com/wp-content/uploads/2017/05/wiseman-judgment.pdf
http://www.civillitigationbrief.com/wp-content/uploads/2016/12/b78ym721-wells-v-wood-notts-cc-judgment-final.docx
http://www.civillitigationbrief.com/wp-content/uploads/2016/12/b78ym721-wells-v-wood-notts-cc-judgment-final.docx
http://www.civillitigationbrief.com/wp-content/uploads/2018/01/072-Cross-v-Black-Bull-Judgment.doc
http://www.civillitigationbrief.com/wp-content/uploads/2018/01/072-Cross-v-Black-Bull-Judgment.doc
https://www.bailii.org/ew/cases/EWHC/QB/2018/1751.rtf
https://www.bc-legal.co.uk/bc-disease-news/item/incorrect-court-fee-and-limitation-periods-dixon-v-radley-house-partnership-2016-ewhc-2511-tcc.html
https://www.bc-legal.co.uk/bcdn/25-169-incorrect-court-fee-and-limitation-periods-wells-v-wood-nottinghamshire-county-council.html
https://www.bc-legal.co.uk/bcdn/171-190-incorrect-court-fees-limitation-periods-and-a-reminder-about-what-constitutes-an-abuse-of-process-wiseman-v-marston-s-plc-2016
https://www.bc-legal.co.uk/bcdn/373-214-payment-of-incorrect-court-fee-and-abuse-of-process-cross-v-black-bull-doncaster-limited-sheffield-county-court-21st-december-2017
https://www.bc-legal.co.uk/bcdn/603-238-abuse-of-process-does-not-affect-brought-within-the-limitation-period-atha-co-solicitors-v-liddle-2018-ewhc-1751-qb.html
https://en.wikipedia.org/wiki/Ford_Dagenham#/media/File:Ford_Works,_1973_-_geograph.org.uk_-_133724.jpg
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lagging. Mr. Whiston also claimed that, 

during his 29-year (1961-1990) stint with 

Ford, fork-lift trucks would knock into walls 

and disturb the asbestos sheeting inside, 

creating dust. Having purported exposure 

without respiratory protective equipment, a 

£100,000 settlement was secured in 2006, 

as was reported by Thompsons Solicitors
2

 

and Irwin Mitchell Solicitors.
3

 

 

Another claimant firm, Boyes Turner, settled 

a mesothelioma claim in 2010, for 

£145,000.
4

 This was in regards to a claim 

advanced by a Ford employee, who 

alleged that he had been exposed to 

asbestos when works were undertaken on 

the workshop roof and when working in the 

vicinity of maintenance staff, who regularly 

repaired asbestos lagged pipework. 

Although he was employed by Ford 

between 1951 and 1999, the claimant was 

previously employed by Cape plc, 

between 1941 and 1951, where he often 

inspected factory moulding and jig tools 

covered with asbestos dust.  

 

Subsequently, in 2012, a Ford worker, who 

worked in the ‘hot metal section’, accepted 

settlement of £10,000 for asbestos-related 

pleural thickening.
5

 The Dagenham plant 

boasted its own foundry, where the 

claimant, Mr. F, replaced the asbestos 

brake linings on overhead cranes and cut 

asbestos insulation board to size to cover 

large ladles of molten metal, allegedly over 

an 8-year period (1958-1964) of 

employment. 

 

Moreover, the estate of Margaret 

McConnell (deceased in 2016) recovered 

£70,000, in 2018, for fatal asbestos-

induced mesothelioma.
6

 Acting claimant 

solicitors, Royds Withy King, submitted that 

the deceased’s husband had worked on 

Ford assembly lines and would coat his 

overalls in asbestos dust every day. 

Secondary exposure to asbestos was 

caused by the deceased shaking out 

overalls and using a rubbing board to 

clean them by hand.  

 

Negligence liability of Ford’s Essex-based 

motor plant [and its insurer(s)] has also been 

called into question in proceedings where 

Ford was not a named defendant (as it did 

not employ the claimant).  

 

In 2010, Fieldfisher, instructed by ex-

scaffolder, ‘Mr. Plumer’, settled a 

mesothelioma claim against 2 construction 

companies for an undisclosed fee, 3-weeks 

before trial. The claimant pleaded that he 

had been exposed to asbestos in the 

1970’s and 1980’s. When scaffolding 

projects took place at the Ford plant, 

asbestos dust was alleged to have been 

present on sheets covering scaffolding 

boards, which was dispersed into the air 

once the scaffolding was disassembled.
7

 

Although defendant medical expert, 

Professor Gleason, noted that the disease 

progression was unusual and the claimant 

had alleged exposure to asbestos during 

the demolition of another site, both 

defendant employers admitted full liability. 

 

More recently, the British press and 

claimant solicitors have appealed to 

colleagues of former Ford Dagenham 

workers with asbestos-related diseases, in 

the hope of obtaining additional evidence 

in support of their claims. 

 

Lee Mullins died of mesothelioma in 2016, 

aged 49. He worked at Ford from 

September 1985 (aged 19) until March 

1990 (aged 24). Given that his cancer was 

so aggressive, the nature of his role was not 

confirmed by the deceased. Nevertheless, 

it was ‘suspected he was exposed to 

asbestos when working on the production 

line as a result of fitting brake pads to 

vehicles’. In June 2018, his wife and 

Larcomes Solicitors made a public plea for 

information in the Southend Echo: 

 

‘I am keen to contact former Ford workers 

who may recall Lee or have useful 

information about whether asbestos was 

used in any processes on the production 

line at the Ford factory’.
8

 

 

In March 2019, Amanda Jones, of 

Thompsons Solicitors, requested information 

from living Ford workers in a Barking and 

Dagenham Post article:  

 

‘If there is anyone with information about 

the use of asbestos at the Ford factory 

between 1954 and 1982, please do get in 

touch’.
9

 

 

The call for evidence, in this instance, was 

issued on behalf of Victor Back, who died of 

asbestosis in 2017, aged 62. His father, 

Sydney, worked in Ford’s foundry and block 

department as a labourer, oiler and 

greaser, from 1954 (when Victor was born) 

until 1982. Mr. Back recalled washing 

asbestos dust covered overalls with his 

mother when he was a child. Following in 

his father’s footsteps, he also worked in the 

factory’s press shop, between 1974 and 

1976.
 10

 Thus, there is potential for Mr. Back 

to have been exposed to both primary and 

secondary sources of asbestos. 

 

Finally, at the start of August 2019, the 

Barking and Dagenham Post published an 

article on Stephen Goodwright, who 

worked at the Thames foundry between 

1974 and 1985, producing mouldings for 

engine parts.
11

 Mr. Goodwright was 

diagnosed with mesothelioma, aged 66, 

and has advanced his occupational 

disease claim with Hodge Jones and Allen 

(HJA). He avers that he was not supplied 

with a protective dust mask.  

 

Isobel Lovett, partner and Head of Industrial 

Disease at HJA, has since appealed ‘to all 

of Mr Goodwright's former colleagues who 

he worked with to come forward and help 

with ... [the] ... investigation’.
12

 

 

BC Disease News rarely features individual 

instances of claimants hailing out-of-court 

settlement of industrial disease claims, as 

the ramifications of such events are usually 

inconsequential. 

 

However, Ford Dagenham, which is still an 

active site, albeit with operations reduced 

to engine production only (in the original 

1931 building), has been a large UK 

employer for almost a century.
13
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Ford Dagenham (2006): 

 

(Source: Wikipedia – Lars Plougmann: ‘Ford 

at Dagenham, London, England. With 

Thames in the foreground’.) 

 

Public requests for witnesses to come 

forward in support of existing claims have 

dual-purpose, as they effectively provide 

free advertising for new claims, imparting 

unsuspecting asbestos-related disease 

sufferers with an occupational link 

(attribution of risk).  

 

Nevertheless, in the absence of reported 

case law and freely available company 

documents, it remains a challenge to 

ascertain: 

 Firstly, the extent of workplace 

exposure across Ford Dagenham. 

 Secondly, whether a foreseeable 

risk of asbestos-related injury 

existed prior to the publication of 

Technical Data Note 13, in 1970; 

and 

 Thirdly, whether Ford Dagenham 

had adopted reasonably 

practicable measures to protect 

its employees once it acquired 

knowledge of the dangers of 

asbestos. 

 

What we wish to emphasise, therefore, is 

that publicised accounts of out of court 

settlements, without admission of liability, 

are no guarantee of spillover litigation, 

though litigation risk cannot be completely 

discounted. 

 

 

 

US Jury Rejects Talc-

Cancer Claim – 6
th
 

Successful Defence 

and Counting  

 

Last week, a US jury rejected the 6
th

 product 

liability claim to submit that asbestos in 

talcum powder was the cause of a 

consumer’s mesothelioma, or ovarian 

cancer.
14

 

 

A State Court in Louisville, Kentucky,
15

 heard 

that ex-travel agent, Donna Ann Hayes, 

had used Johnson & Johnson’s Baby 

Powder and Colgate Palmolive’s Cashmere 

Bouquet Powder at various points in her life. 

 

She was diagnosed with mesothelioma in 

her early 70’s and died of the asbestos-

associated disease in 2016. 

 

According to claimant-instructed experts , 

samples of Baby Powder and Cashmere 

Bouquet tested positive for asbestos, while 

mineral talc was also detected in the 

deceased’s lymph tissue. It was asserted, in 

the course of proceedings, that she had 

inhaled asbestos sourced in the products, 

which provided the metabolic pathway for 

late-onset mesothelioma. 

 

However, both defendant manufacturers  

contended that Ms. Hayes’s cancer was 

caused by environmental factors, while 

defendant-instructed experts testified that 

the mineral talc ingredient was excavated 

from asbestos-free mines. 

 

At the closing stages of the 2-week trial, on 

2 August 2019, the jury delivered its verdict, 

clearing J&J and Colgate of liability. 

 

Even though this constitutes J&J’s 6
th

 win in 

a string of recent victories, there is no cause 

for real celebration. The latest securities 

filings state that the company is presently 

facing more than 15,000 lawsuits, which 

means that the litigation is still 

unpredictable and still very much in its 

infancy. 

 

Nonetheless, J&J spokesperson, Kim 

Montagnino, welcomed the decision, 

stating that the business was ‘pleased the 

jury rejected the claim that Johnson’s Baby 

Powder contained asbestos and caused 

the plaintiff’s disease’. 

 

Slater & Gordon UK 

Recovers in Opening 

Year as Separate 

Business  

 

In edition 276 of BC Disease News (here), we 

reported that Slater and Gordon’s (S&G) 

£637 million claim against Watchstone 

(formerly Quindell) had been listed for trial 

in 2-months’ time (October 2019). 

 

The debacle of S&G (UK) Limited’s 

acquisition of Quindell’s Professional 

Services Division ended with corporate 

restructure, which we announced here.  

 

In 2017, the UK arm of the business was 

bought out by US hedge fund, Anchorage 

Capital, and in the months that followed, 

S&G (UK) Limited split from the Australian 

Stock Exchange-listed parent company. 

 

In recognition of this, on 15 December 

2017, Slater and Gordon UK Holdings 

Limited incorporated the UK subsidiary. 

 

On Friday of last week, the holding 

company (collectively referred to as ‘the 

Group’, with all S&G UK companies) 

published its 1
st

 Financial Statement (for the 

period ending 31 December 2018).
16

 

 

In its opening year as a ‘standalone’ 

corporate entity, Chief Executive, David 

Whitmore, claims that ‘the Group’ has 

achieved ‘a huge amount’. 

 

How ‘huge’? 

 

Well, the latest accounts confirm that ‘the 

Group’ realised revenue of £222.7 million, 

an adjusted EBITDA (operating profit before 

interest, tax, depreciation and 

amortisation, and excluding non-recurring 

items) of £1.0 million and pre-tax profit of 

https://en.m.wikipedia.org/wiki/File:Ford_Dagenham.jpg
https://www.bc-legal.co.uk/bcdn/902-276-october-trial-awaits-for-slater-and-gordon-s-637-million-claim-against-watchstone-formerly-quindell
https://www.bc-legal.co.uk/bcdn/237-199-slater-and-gordon-uk-arm-ditched-by-listed-entity.html
https://www.slatergordon.co.uk/media/5752348/sgukhl31-12-18signed-accounts.pdf
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£112.2 million. At the close of 2018, ‘the 

Group’ had net assets of £135.0 million and 

cash of £11.4 million. ‘Current’ legal work-

in-progress (WIP) stands at £83.6 million. 

 

Considering that, in the year ending 31 July 

2017, the UK legal outfit made a loss of £52 

million (reported here, in edition 246), any 

move towards the black would have been 

welcomed by the business, at least from a 

solvency perspective.  

 

Mr. Whitmore was therefore ‘pleased to 

report 2018 was a successful year of 

stabilisation and restructuring’. 

 

Stabilisation has come at a human cost, 

however, as ‘the Group’ employed 2,199 

members of staff in 2018, which is around 

1,000 fewer than the previous reporting 

year (3,176) and almost 1,500 less than the 

year before that (3,664).  

 

Forecasting risk in the year ahead, the 

Statement explicates the financial 

implications of impending court 

proceedings, namely S&G’s claim for 

fraudulent misrepresentation and breach 

of warranty: 

 

‘Under the terms of the acquisition of Slater 

and Gordon UK by Slater and Gordon 

Holdings Limited, deferred consideration is 

payable up to the first AUS $40 million [£24 

million] of the proceeds in respect of Slater 

and Gordon UK’s existing legal 

proceedings against Watchstone. Such 

consideration is linked to and entirely 

dependent on, the successful outcome of 

legal proceedings, which is deemed to be 

a contingent asset and is not recognised 

on the balance sheet. Accordingly, in the 

event deferred consideration becomes 

payable, there will be no net cost to the 

company as it would be funded by 

proceeds from a successful outcome’.  

 

 

 

 

 

Unite and Thompsons 

Solicitors Introduce 

Silica Dust Register to 

Authenticate History of 

Exposure 

 

On Monday of this week, Unite the Union 

launched an online register for workers 

(aimed at those employed in the mining, 

quarrying, foundries, potteries, ceramics, 

glass manufacturing, stonemasonry, 

construction and silica flour industries) to 

document their exposure to respirable 

crystalline silica (RCS).
17

 

 

The driving force behind the 

implementation of this scheme was a group 

of Unite members employed by the UK’s 

largest domestic cable manufacturer, 

Prysmian Cables, but union-based 

intervention cannot be regarded as 

unforeseeable.  

 

In edition 256 of BC Disease News (here), we 

envisaged that wide-scale silica monitoring 

could soon be adopted across the UK, after 

reports surfaced that the Minister for 

Industrial Relations in Queensland, 

Australia, was seeking to amend State Law 

to create a Notifiable Dust Lung Disease 

Register in appreciation of the risk that RCS, 

in particular, poses. 

 

Michael Hobbs, Senior Steward at 

Prysmian’s Head Office (Hampshire), 

described the threat of RCS exposure as a 

‘millstone round the necks of workers’ and 

thus considers the Register to be ‘long 

overdue’. 

 

Excessive, unprotected inhalation of silica 

dust in the course of employment can 

cause long-term damage, including 

silicosis, lung cancer and chronic 

obstructive pulmonary disease (COPD). 

 

As a result, Unite’s National Health and 

Safety Advisor, Bud Hudspith, has endorsed 

the Register as an ‘important step’ in the 

process of documenting evidence in 

support of potential civil claims, should 

delayed-onset personal injury arise long 

after exposure ceases. 

 

Affected workers can join the Register by 

completing the Unite Legal Services Silica 

Dust Questionnaire and recording details of 

where and when exposure to silica dust 

occurred, as well as details of any RCS-

associated illnesses that have been 

diagnosed by a clinician (if applicable). 

 

Questionnaire responses are auto-

populated on the database-formatted 

Register, which allows panel law firms to 

collect information and predict claims 

trends. One such firm is industrial disease 

specialist, Thompsons Solicitors, which is 

also responsible for assisting Unite with day-

to-day maintenance of the Register. 

 

Over the coming months, we will continue 

to observe the progress of the ‘silicosis in 

construction’ inquiry, unveiled in edition 

280 (here).  

 

Will the Government be persuaded to take 

further action (complimenting action 

already taken by Unite) once the All-Party 

Parliamentary Group (APPG) on Respiratory 

Health submits the responses to the inquiry 

later this year? 

 

Did Monsanto ‘Bully’ 

Weedkiller Critics to 

Evade Cancer Claims? 

 

Yesterday, The Guardian reported that the 

disclosure process, as part of ongoing US 

product liability litigation, has exposed 

Roundup weedkiller manufacturer, 

Monsanto, for its attempts to ‘discredit 

critics’.
18

 

 

Internal documents, dated between 2015 

and 2017, describe how the company, 

now owned by German pharmaceutical 

giant, Bayer AG, operated an ‘intelligence 

fusion center’ to monitor journalists and 

activists who were investigating the 

relationship between glyphosate-

containing product usage and prevalence 

of non-Hodgkin lymphoma (NHL). 

 

https://www.bc-legal.co.uk/bcdn/670-246-slater-and-gordon-uk-business-reports-52-million-annual-losses.html
https://www.bc-legal.co.uk/bcdn/751-256-draft-australian-legislation-proposes-register-of-dust-related-lung-disease-cases
https://www.unitelegalservices.org/surveys/silica-dust-register
https://www.unitelegalservices.org/surveys/silica-dust-register
https://www.bc-legal.co.uk/bcdn/934-280-uk-all-party-parliamentary-group-on-respiratory-health-launches-silicosis-inquiry
https://publications.parliament.uk/pa/cm/cmallparty/180718/respiratory-health.htm
https://publications.parliament.uk/pa/cm/cmallparty/180718/respiratory-health.htm
https://publications.parliament.uk/pa/cm/cmallparty/180718/respiratory-health.htm
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These antagonists were dubbed ‘anti-

glyphosate activists and pro-organic 

capitalist organizations’. 

 

One such antagonist was Carey Gillam, 

who recently published a book, entitled: 

Whitewash: The Story of a Weed Killer, 

Cancer, and the Corruption of Science. The 

viewpoint is obvious and needs no further 

explanation.  

 

Recently disclosed documents  

demonstrate that Monsanto devised 

‘talking points’ so that ‘third parties’, 

including ‘industry and farmer customers’, 

could challenge the narrative of Ms. 

Gillam’s publication.  

 

What is more, the documents show that 

Monsanto employed Google pay-per-click 

(PPC) advertising, known as Google Ads, to 

promote search engine results for 

‘Monsanto Glyphosate Carey Gillam’, 

which ‘criticised’ her work.  

 

When interviewed, Ms. Gillam expressed 

her ‘astonishment’ that ‘a multi-billion dollar 

company would actually spend so much 

time and energy’ on her, but this is ‘just one 

more example of how the company works 

behind the scenes to try to manipulate what 

the public knows about its products and 

practices’. 

 

Lawyer for the opposition in US lawsuits 

involving Bayer (responsible for Monsanto’s 

liabilities), Michael Baum, considers that the 

company’s internal communications 

constitute ‘evidence of the reprehensible 

and conscious disregard of the rights and 

safety of others’: 

 

‘It shows an abuse of their power that they 

have gained by having achieved such 

large sales. They’ve got so much money, 

and there is so much they are trying to 

protect’. 

 

However, is this really the case? Was 

Monsanto, as The Guardian suggests, 

‘bullying’ critics as a means to conceal the 

dangers of glyphosate? 

 

Naturally, claimant parties will argue that 

there is a trail of evidence in support of a 

conspiracy to deceive the public. In the US, 

punitive (or exemplary) awards can be up-

to 5-times larger than compensatory 

awards. Whereas, in the UK, the House of 

Lords held, in the historic case of Rookes v 

Barnard [1964] UKHL 1, that ‘insult offered 

and pain given are matters for 

compensation and not for punishment’. 

 

It should be remarked, firstly, that Ms. Gillam 

is a contributor to The Guardian, which 

makes it difficult to appreciate the 

newspaper article as an impartial report. 

 

Monsanto employed the methods and 

tactics discussed, not proactively, but 

reactively. Google Ads is the single most 

popular advertising system in the world and 

its application, in this scenario, is hardly 

surprising.
19

  

 

There is also mention, in disclosed 

documents, of Monsanto having 

considered bringing ‘legal action’ – most 

likely a defamation lawsuit to protect its 

reputation from potentially disparaging 

comments. Given that, until recently, US 

Courts have ordered Monsanto to pay 

multi-billion dollar damages (reduced to 

multi-million on appeal), it is 

understandable that it would adopt 

aggressive measures to protect the value of 

both its stock and its goodwill. 

 

Spokesperson for Bayer, Christopher Loder, 

told The Guardian that: 

 

‘Monsanto’s activities were intended to 

ensure there was a fair, accurate and 

science-based dialogue about the 

company and its products in response to 

significant misinformation, including steps 

to respond to the publication of a book 

written by an individual who is a frequent 

critic of pesticides and GMOs 

 

We take the safety of our products and our 

reputation very seriously and work to ensure 

that everyone … has accurate and 

balanced information’. 

 

In conclusion, until we have definitive proof 

of an increased risk of NHL with glyphosate 

exposure, it is a slippery slope to maintain 

that Monsanto’s efforts to silence 

denigrators is proof of a public health 

scandal. 

 

The newest corporate figures (accurate to 

the end of July 2019) indicate that Bayer is 

facing 18,400 NHL lawsuits in the US alone.
20

 

Contrary to a Bloomberg Report,
21

 which 

caused the share price to increase by as 

much as 11% today,
22

 mediator, Ken 

Feinberg confirmed that:  

 

‘Bayer has not proposed paying $8 billion 

to settle all the U.S. Roundup cancer claims. 

Such a statement is pure fiction’. 

 

 

 

https://www.bailii.org/uk/cases/UKHL/1964/1.html
https://www.bailii.org/uk/cases/UKHL/1964/1.html
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Welcome 

 

Welcome to the 284
th

 edition of BC Disease News.  

 

In this issue, we provide case analysis of Smith v Berrymans Lace Mawer Service 

Co. & Anor [2019] EWHC 1904 (QB), wherein Master Victoria McCloud determined 

that CPR 12.3(1) dictates that default judgment may only be granted where, at 

the time of judgment, there is no filed defence and the time for filing a defence 

has expired. 

 

In addition, we investigate the so-called 'Ogden impact' on insurer profits, as 3 

more businesses publish their half year financial statements, just days after the 

new ()0.25% personal injury discount rate entered into force. 

 

Elsewhere, we question whether the cardiovascular health of workers exposed to 

ionising radiation has been overlooked, in light of pioneering research, while also 

inspecting the dangers of working with potassium permanganate, a substance 

used to produce 90% of bleached denim sold on UK high streets. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Default Judgment and Filing a Defence – Statutory Mesothelioma Payment 

Scheme in Jersey – Personal Injury Discount Rate and Half Year Financial 

Statements – Low Dose Ionising Radiation and Cardiovascular Disease – 

Potassium Permanganate and Denim Manufacturing. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Judgement Entered After Defence Was Filed – Still Judgment in Default? 

Smith v Berrymans Lace Mawer Service Co. & Anor [2019] EWHC 1904 (QB)  

 

In this article, we analyse a High Court ruling on default judgment, which was not ‘directly covered by binding authority’, owing to a ‘unique’ 

set of facts.
1

  

 

The individual facts of the case were as follows. 

 

The claimant served particulars of claim on the defendants, relating to a £3 million personal injury claim. It was therefore necessary for the 

defendants to respond to the claim by filing a defence, within the period specified by CPR 15.4. 

 

 

 

Before the period for filing ended, the defendants submitted an application (dated 29 September) on 30 September 2018, which sought 

a 1-month extension of time for filing the defence, as well as a 25-minute telephone hearing on the matter.  

 

However, Court staff returned the application unissued and asked for a Private Room Appointment (PRA) form to be provided. The PRA form 

was received at Court on 21 November and, 5-days later, Court staff issued the application for the defendants’ desired extension. 

 

During the 2-month period between the defendants having submitted their initial application and the Court issuing said application, the 

parties’ agreed time for filing the defence expired (4 October) and, on 17 October, the claimant requested judgment in defaul t of defence. 

 

On the same day that the application was issued (26 November), a note was produced by the Court staff for Master McCloud, whi ch made 

her aware that the defendants had had their application returned unissued, while the claimant had made an applicat ion to enter 

judgment. 

 

However, between 21 December and 28 December, the defence was received at Court and, in the interim, Court staff had listed a  hearing 

date for the defendants’ application. Nevertheless, the existence of the defence was not recorded on the Court computer until February 

2019 and not at all recorded on file. 

 

On 2 January 2019, the Master directed judgment in default, having received the Court staff’s note (dated 26 November) someti me (date 

unknown) before. 

 

Judgment in default was entered on 15 January. 

 

Although the facts of the case are somewhat confusing, it is unambiguous that when judgment in default was entered, the belated defence 

had, unbeknown to Master McCloud, been received by the court. 

 

In these circumstances, was the ‘judgment in default’ fundamentally a ‘regular judgment’? And if so, could the judgment be set aside? 
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Master McCloud considered this to be a procedural decision of ‘some significance’, as it dealt with issues of interpretation of the Civil 

Procedure Rules. Further, these issues of interpretation had previously been raised and considered by Baker J, in Cunico Marketing v 

Daskalakis [2018] EWHC 3382 (Comm), who considered the various ways that CPR 12.3(1), specifically, could be construed: 

1. Default judgment may only be granted where, ‘at the time of judgment, there is no acknowledgment of service and the time for 

acknowledging service has expired’. 

2. Default judgment may only be granted where, ‘at the time the request or application for default judgment is filed, there was no 

acknowledgment of service and the time for acknowledging service has expired’. 

3. Default judgment may only be granted where ‘timely acknowledgment of service was not filed, i rrespective of any 

acknowledgment of service later filed’. 

 

 

 

For the purposes of this case, Master McCloud reworked interpretations (1) to (3) and replaced references to the acknowledgment of 

service with references to the defence, i.e.: 

1. Default judgment may only be granted where, at the time of judgment, there is no filed defence and the time for filing a defence 

has expired. 

2. Default judgment may only be granted where, at the time the request or application for default judgment is filed, there was n o 

defence and the time for filing the defence expired. 

3. Default judgment may only be granted where the defence was not filed in a timely fashion, irrespective of any defence later 

filed. 

 

On this occasion, Master McCloud ruled that interpretation (1) should prevail.  

 

Accordingly, she found in favour of the defendants. The court did not have jurisdiction to enter judgment and judgment was se t aside. 

She reasoned, at paragraphs 23 and 24, that: 

 

‘The language of CPR 12.3(1) naturally conveys the first meaning, and to say that the claimant may obtain judgment ‘only if the defendant 

has not filed’ naturally conveys that the court may not enter judgment if filing has taken place prior to entry of jud gment. The way in which 

the rule is structured means that it is not relevant when the time for doing so expired, if the court finds (as is the case h ere) that a defence 

was filed. Further, I note, as did the court in Cunico, that CPR 3.10 provides that an error of procedure does not invalidate any step in the 

proceedings unless the court so orders. A late filed defence is in my judgment not by reason of its lateness alone fall to be treated as if 

not validly filed. A defence, within rule 12.3, does not have to be a timely defence. 

 

... Default judgment can be a useful and proper device where claims are not disputed, but in my judgment an overly strict rea ding which 

would tend to shut out genuinely defended cases simply for lateness of defence would be disproportionate if it was relied on as a species 

of ‘encouragement’ to comply with court rules’. 

 

https://www.bailii.org/ew/cases/EWHC/Comm/2018/3382.pdf
https://www.bailii.org/ew/cases/EWHC/Comm/2018/3382.pdf
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In the judgment postscript, the Master informed the parties that the Civil Procedure Rule 

Committee (CPRC) may make changes to CPR 12.3 to clarify the position (potentially giving 

effect to judgment in Smith), but to-date, ‘no statutory instrument has been passed 

containing such a rule change’ and as such, a rule change cannot be guaranteed. 

 

N.B. An appeal was ‘pre-empted’ at the outset and the judge granted permission for the 

claimant to do so. 

 

Full text judgment can be accessed here. 

 

 

States of Jersey Publish Eligibility Criteria for 

Statutory Mesothelioma Payment Scheme 

 

In April 2014, the UK Government established a new mesothelioma payment program, 

under s.1 of the Mesothelioma Act 2014.  

 

The Diffuse Mesothelioma Payment Scheme (DMPS), for many individuals affected by 

mesothelioma, supersedes ‘diffuse mesothelioma payments’ (the 2008 scheme) and 

payment under the Pneumoconiosis etc. (Workers' Compensation) Act 1979, as lump sum 

compensation is higher.  

 

However, there are circumstances in which a DMPS application is not the most 

advantageous course of action, which is why the 2014 scheme has not entirely replaced 

the existing schemes.  

 

The older schemes are strict liability arrangements, which means that they do not require 

proof of negligent asbestos exposure to secure a reward. As such, they are still beneficial 

to claimants who cannot substantiate liability. 

 

The DMPS entitles both living victims of diffuse mesothelioma and dependants of deceased 

diffuse mesothelioma victims to be compensated for work-related disease, in the absence 

of traceable employers’ liability insurers.  

 

If a successful application is made within 3-years of a post-25 July 2012 diagnosis (the same 

time limit applies to dependants), the DMPS constitutes a viable alternative to bringing a 

civil compensation claim – see the Diffuse Mesothelioma Payment Scheme Regulations 

2014. 

 

Last year, an e-petition to launch a similar scheme in the States of Jersey attracted 1,354 

signatures, prompting the then Minister for Social Security, Deputy Carina Alves of St. Helier, 

to make a formal proposal to the Council of Ministers. 

In edition 258 of BC Disease News (here), we 

reported that the Council had unanimously 

approved her proposal. 

 

This week, in a material development, 

eligibility criteria for the Jersey scheme was 

published.
2

 

 

For victims, they must: 

 Be at least 18-years-old;  

 Have resided in Jersey for the past 

5-years; 

 Have received a diffuse 

mesothelioma diagnosis from a 

Jersey-based consultant; 

 Bring their claim within 12-months 

of diagnosis; and  

 Have been exposed to asbestos 

containing materials (ACM) in 

Jersey. 

 

For dependants, they must; 

 Have ‘ordinarily’ resided in Jersey 

for the past 5-years; 

 Bring a claim within 12-months of 

the mesothelioma victim’s death; 

 Be related to the deceased; and  

 Confirm that the deceased was 

eligible for the scheme on the 

date of death. 

 

What does ‘ordinary residence’ mean? 

 

In the case of R v Barnet LBC ex parte Shah 

[1982] UKHL 14, the House of Lords found 

that that ‘ordinary residence’ refers to the 

‘regular habitual mode of life in a particular 

place for the time being, whether of short or 

long duration’. This mode of life is persistent, 

‘apart from temporary or occasional 

absences’. For this reason, to be ‘ordinarily 

resident’ is not equivalent to being 

domiciled, as a person can be ‘ordinarily 

resident’ in multiple countries at the same 

time. The decision to take up ‘ordinary 

residence’ must be ‘voluntary’ and 

‘adopted for a settled purpose’.
3

 

 

In various respects, the Jersey scheme 

mirrors the 2008 scheme, including the 12-

month constraint for advancing a claim 

and the age-based payment tariffs. A 

comparison with DMPS payment tariffs (for 

diagnoses from 10 February 2015 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1904.pdf
http://www.legislation.gov.uk/ukpga/2014/1/pdfs/ukpga_20140001_en.pdf
https://www.legislation.gov.uk/ukpga/1979/41
https://www.legislation.gov.uk/ukdsi/2014/9780111109106/pdfs/ukdsi_9780111109106_en.pdf
https://www.legislation.gov.uk/ukdsi/2014/9780111109106/pdfs/ukdsi_9780111109106_en.pdf
https://statesassembly.gov.je/assemblypropositions/2018/p.124-2018.pdf
https://www.bc-legal.co.uk/bcdn/765-258-initiation-of-statutory-mesothelioma-compensation-schemes-in-the-channel-islands.html
https://www.bailii.org/uk/cases/UKHL/1982/14.html
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onwards
4

) is provided in the table and graph below: 
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Jersey residents will be able to apply for a one-off lump-sum compensation payment from 1 October 2019. It is planned that the tariffs will 

increase annually, in line with Jersey inflation (RPI) 

 

The current Social Security Minister, Deputy Judy Martin, has emphasised that: 

 

‘The aim of the new scheme is to ensure that sufferers can receive a lump sum payment quickly and easily’ . 
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LV=, Ageas and Admiral 

Reveal ‘Ogden Impact’ 

in More H1 Results 

 

On 5 August 2019, the personal injury 

discount rate (PIDR) increased to (─)0.25% 

from (─)0.75%. 

 

This marked 140 days since the former Lord 

Chancellor, David Gauke MP, commenced 

the first rate review under the new 

procedure (19 March), laid out in the Civil 

Liability Act 2018.  

 

After the new PIDR was determined, on 15 

July (see our report in BC Disease News 

here), Hastings and Direct Line published 

their half-year financial statements and 

revealed that the cost of under-reserving, in 

expectation of more significant rate 

change, was £8.4 million and £16.9 million, 

respectively. 

 

Over the past fortnight, more insurers have 

published their H1 results. 

 

Last week, LV= celebrated operating profit 

of £35 million, which is 55% greater than the 

figure reported in H1 of 2018 (£23 million). 

In spite of this, the business has been 

‘negatively impacted’ by a so-called 

‘Ogden impact’ of £13 million, which 

contributed towards a 28% decrease in 

underwriting profit (£19 million in H1 of 2019 

versus £26 million in H1 of 2018).
5

  

 

Reflecting on the results (ending 30 June 

2019), Chief Financial Officer of General  

Insurance, Kevin Wenzel, welcomed the H1 

operating profit figure as a ‘great 

achievement’. Having speculated that, but 

for a lower-than-anticipated PIDR, profit 

could have been 109% higher than in 

2018, he effectively downplayed the 

impact of the new Ogden rate. 

 

The following day, Ageas UK published its 

half year statement, with Chief Executive, 

Tom Watson, hailing a ‘one-off benefit’, 

after having ‘held firm on ... reserving 

assumptions in anticipation of ... Ogden 

rate change’. 
6

  

 

Even though the financial implications of PIDR change on the business are not explicitly 

quantified, it would be fair to assume that the damage done was minimal. This is because 

Ageas reported a 70% increase in net profit to £45.4 million in H1 of 2019, having reported 

net profit of £26.8 million in H1 of the previous year.  

 

Most recently, on Wednesday of this week, The Telegraph reported that the upshot of Ogden 

rate change for Admiral is a loss of £33 million, albeit with pre-tax profits having risen by 4%, 

to £218 million.
7

 If the insurer’s calculations, based on a 0% PIDR, had been correct, profits  

would have been inflated to £253 million. 

 

Chief Executive of Admiral, David Stevens, professed that the business’ H1 results were ‘a bit 

dull’. 

 

External analysts at Peel Hunt, by contrast, were less critical of economic performance. They 

accepted that Admiral had been ‘weighed down’ by the extent of discount rate change, 

but this did not detract from ‘a solid set of results’. 

 

Mr. Stevens stated that, unless the results were ‘a can’t-put-down, read-in-one-go page-

turner’, they ‘don’t fit the bill’: 

 

‘Turnover up mid-single digits, profit up low-single digits. Hardly “hold the front page”’. 

 

It is apparent from the CEO’s reaction that Mr. Stevens is striving to maintain high standards 

for the company, but they simply could not be met after the Government elected not to 

follow the advice of the Government Actuary. 

 

Researchers Surprised by Hypertension Risk Among 

Workers Exposed to Low-Level Radiation  

 

In a recent cohort study, researchers observed the health effects of long-term exposure to 

ionising radiation in 22,377 workers at a Russian nuclear facility (Mayak Production 

Association), between 1948 and 1982. Results have been published in the American Heart 

Association’s Hypertension journal.
8

 

 

Every member of the study group had been exposed to external gamma (γ)-rays and three-

quarters (76.03%) of the group had been exposed to alpha (α)-particles from internally 

deposited plutonium.  

 

Figure: Electromagnetic Spectrum 

 

(Source: Wikimedia Commons – NASA: ‘Electromagnetic spectrum properties include wavelength, frequency and  

photon energy. Also includes ranges for common names of types of radiation and examples of sources of radiation’ .)  

https://www.bc-legal.co.uk/bcdn/937-280-new-ogden-discount-rate-rises-by-0-5-what-impact-will-this-have-on-asbestos-related-mesothelioma-claims
https://commons.wikimedia.org/wiki/File:Electromagnetic_spectrum_with_sources.svg
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50% of the workers had worked at the nuclear facility for more than 10-years. The average 

period of employment was 18-years. 

 

By the end of the follow-up period (31 December 2013), 38% (8,425) of the workers had 

been diagnosed with hypertension (blood pressure readings of 140/90 mmHg – classified 

as ‘Stage 1 Hypertension’ in the UK
9

), which was ‘significantly linearly associated with 

cumulative liver absorbed dose from external γ-rays’. 

 

Graph: Blood Pressure Categories 

 

 

Of course, hypertension, more commonly referred to as high blood pressure, is a 

contributing factor to heart disease and stroke. 

 

Earlier studies have associated high doses 

of radiation with increased cardiovascular 

disease risk, e.g. Murase et al (2019), which 

monitored incidence of congenital heart 

disease in the aftermath of the Fukushima 

nuclear accident, in 2011.
10

  

 

However, this latest study is the 1
st

 of its kind 

to find an increased risk of heart disease 

where the radiation exposure was low level.  

Astonishingly, incidence rates were higher 

among nuclear facility workers than among 

Japanese survivors of atomic bomb 

disasters in 1945, at Hiroshima and 

Nagasaki. That being said, incidence rates 

were lower than among clean-up crew 

members, who spent days and months at 

Chernobyl nuclear facility, in the wake of 

the 1986 explosion. 

 

Currently, the radiobiological mechanism 

which connects radiation exposure and 

escalating blood pressure is ‘unclear’, 

admits Lead Author and Researcher at 

Russia’s Southern Urals Biophysics Institute, 

Dr. Tamara Azizova.  

 

According to University of Manchester 

Professor, Richard Wakeford, it is this lack of 

clarity which has meant that systems 

designed and integrated to protect workers 

are principally targeted at preventing ‘the 

presumed cancer and hereditary risks’ and 

not the risk of hypertension and other 

diseases of the circulatory system.
11

 

 

The Professor of Epidemiology went on to 

warn, in light of the conclusions presented 

in the latest study, that: 

 

‘Low-level exposure to radiation is 

experienced in everyday life [including 

work]. CT scans, X-rays, natural 

background radiation, occupational 

exposure, medical workers, aircrew’. 

 

In an editorial,
12

 accompanying the journal 

article, Prof. Wakeford went on to opine that 

the cardiovascular risk identified may 

‘potentially’ be ‘a substantial component of 

the overall risk to health from low levels of 

exposure’.
13

 

 

Why ‘potentially’ and not ‘definitely’?  
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The English academic was judicious in his 

analysis of the study. He does not yet 

believe that the findings are ‘persuasive, in 

particular because of the uncertain 

influence of major nonradiation risk factors  

on the reported associations’. Such 

additional risk factors include exposure to 

organic solvents and acids. Moreover, in 

the first few years of facility operation, 

exposure to radiation was ‘high’, which 

confuses the supposition that worker 

exposure was always low level. 

 

The Russian researchers themselves 

acknowledge that the study is not without its 

limitations. For example, analysis of 

medical records allowed the researchers to 

take into account age, smoking, alcohol 

consumption and body mass index as 

aggravating factors.
14

 However, details 

relating to stress, diabetes and nutrition 

were unavailable to them – it would not be 

unreasonable to assume that the facility 

was a ‘taxing environment’ for workers.   

 

Another limitation, which Dr. Brian Si lver, of 

the University of Massachusetts Medical 

School, considers to be both detrimental  

and avoidable, is the lack of a control 

group. In a critical review of the research, 

submitted to TCTMD, he explained: 

 

‘They’re comparing these results with other 

populations that have had radiation 

exposure such as atomic bomb survivors 

and Chernobyl workers, which is fine, and 

finding a control group would have been 

very difficult to do. But [knowing] the 

prevalence of hypertension in matched 

controls of the same age living and working 

in the same area and measuring the 

radiation exposures in those people would 

help in interpreting this’.
15

 

 

Notwithstanding these comments, the 

American clinician did not rebuff a possible 

dose-response relationship between low-

level ionising radiation exposure and 

hypertension. In fact, he suggested, albeit 

‘guesswork’, that ionising radiation 

exposure may stiffen blood vessel walls, 

thereby creating a pathological pathway. 

 

Where next for follow-up research? 

 

In regards to further investigation, the study 

authors remark that: 

 

‘One of the main tasks for the coming 

decade is to study the mechanisms of 

hypertension and heart and brain 

atherosclerosis occurring in people who 

are – and who were exposed - to radiation’. 

 

By performing circulatory organ dose 

reconstruction, it is hoped that researchers  

will develop their understanding of how 

distinct types of hypertension are affected 

differently by radiation exposure. 

 

At this time, occupational exposure to 

ionising radiation presents a health risk 

which is yet to be convincingly 

substantiated. However, employers should 

take caution, adopt measures to protect 

employees and adhere to dose limits. 

 

For more information on regulating work 

with ionising radiation, please see the HSE’s 

Approved Code of Practice and Guidance 

for compliance with employers’ duties 

arising under the Ionising Radiations 

Regulations 2017. 

 

Excessive Potassium 

Permanganate 

Exposure in a Thriving 

UK Textile Industry – An 

Occupational Health 

Risk? 

 

WHAT IS POTASSIUM PERMANGANATE? 

 

Potassium permanganate (KMnO4

16

), 

otherwise known as permanganic acid 

potassium salt, should not be swallowed or 

inhaled, as it is corrosive to the eyes, skin 

and respiratory tract for short periods of 

exposure.  

 

Cumulative exposure may result in lung 

conditions, such as bronchitis and 

pneumonia.  

 

Rodent studies have found that continuous 

exposure resulted in a lack of sexual drive, 

impotency and impaired fertility.
17

 On this 

basis, the European Chemical Agency’s 

(ECHA) Committee for Risk Assessment (RAC) 

accepted a proposal,
18

 in December 2016, 

to classify potassium permanganate as a 

reprotoxic substance under the 

Classification, Labelling and Packaging 

(CLP) Regulation. 

 

Nevertheless, the substance has multiple 

uses, some of which are work-related. 

 

MEDICAL USE OF POTASSIUM 

PERMANGANATE 

 

In aqueous solution, potassium 

permanganate functions as a mild 

antiseptic and astringent (dries the skin).
19

 

Typically, NHS clinicians will instruct patients 

to soak infected wounds with potassium 

permanganate solution.
20

 

 

However, in December 2014, NHS England 

issued a patient safety alert after the 

institution was informed of a fatal incident, 

involving accidental ingestion.
21

 

 

A supplementary investigation revealed 

that, between 1 January 2011 and 4 August 

2014, there had been 43 reported health 

incidents implicating the compound. The 

NHS concluded that inadvertent instances 

of potassium permanganate use had 

occurred because patients were 

prescribed potassium permanganate 

tablets (Permitabs®) and had 

misunderstood instructions to dissolve the 

chemical and restrict application to 

external use only. 

 

Potassium permanganate’s uses are not 

exclusively medicinal, however. It is also an 

essential ingredient in the clothes 

manufacturing industry.  

 

POTASSIUM PERMANGANATE USE IN DENIM 

FACTORIES 

 

Potassium permanganate’s strong oxidising 

properties make it a useful 

fading/bleaching agent. This is especially 

so in countries such as Turkey, where 

sandblasting, the technique previously 

used on denim, led to rising incidence of 

silicosis and has been banned since 2009. 

http://www.hse.gov.uk/pubns/priced/l121.pdf
http://www.hse.gov.uk/pubns/priced/l121.pdf
https://www.legislation.gov.uk/uksi/2017/1075/pdfs/uksi_20171075_en.pdf
https://www.legislation.gov.uk/uksi/2017/1075/pdfs/uksi_20171075_en.pdf
https://echa.europa.eu/documents/10162/cbe539f3-33bb-5045-deb7-e9ce4706681f
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It is also a cheaper alternative to laser etching and produces a more authentic finish. As a 

result, 90% of bleached denim sold worldwide has been treated with potassium 

permanganate.  

 

The Potassium Permanganate Bleaching Process 

 

At the start of the bleaching process, a garment is mounted on a balloon and filled with air 

to stretch the fabric. Stretched fabric is then abraded (sanded-down) to facilitate the 

absorption of potassium permanganate solution. 

 

To prepare the potassium permanganate solution, a chosen quantity and density of 

chemical is diluted with water. The solution is then sprayed on the garment using a spray 

gun, or automated machinery. Spray concentrations typically range from between 0.25 

grams per litre (g/L) to 15 g/L – the appropriate concentration will depend upon the fabric 

colour.
22

 For intensified effect, additional potassium permanganate solution may be 

painted onto fabric using a brush. 

 

When freshly applied, potassium permanganate is red/pink, but it turns ‘muddy brown’ 

when dry – the colour of manganese oxide. 

 

During the final stage of the bleaching process, potassium permanganate-treated denim 

turns a natural, white colour (potentially aided by further oxalic acid or hydrogen peroxide 

treatment
23

) and is neutralised by washing with an anti -oxidant, e.g. a sulphite wash 

(sources suggest meta-bi-sulphite).
24

 

 

 

(Source: Wikimedia Commons – Fahad Faisal: ‘PP Spray running during Denim pant washing in Bangladesh RMG 

factory’.) 

 

Are Textile Workers At Risk? – The Turkish Report (2019) 

 

Textile workers advocacy group, Clean Clothes Campaign Turkey, recently interviewed a 

small sample of workers from 8 Turkish denim factories over a period of 3-months, in order 

to gauge the health effects of occupational exposure to PP.
25

 

 

16% of branded jeans are exported to the UK from Turkey.  

 

A supplementary report, published by the 

non-Governmental organisation (NGO) last 

month: Bleached Denim, Bleached Souls, 

revealed that ‘almost all’ exposed workers 

in Turkish denim factories had applied 

potassium permanganate without 

protective masks, goggles, or gloves.  

 

Skin irritation conditions were the most 

commonly reported health complaint 

among interviewed workers, though prior to 

the investigation, Clean Clothes Campaign 

predicted that the most prevalent 

complaint would be respiratory conditions. 

 

Workers who abraded jeans were identified 

as being at risk of inhaling airborne thread 

particles, which increases the risk of 

developing a lung disease, called 

byssinosis.
26

 Byssinosis is caused by 

breathing in vegetative dust from plants, 

such as cotton, flax (linen) and hemp 

(cannabis).   

 

Thus, the Report concluded that: 

 

‘... there is a need to conduct medical 

research concerning the health conditions 

of workers who are in continuous contact 

with PP [potassium permanganate], by way 

of dermal contact and/or inhalation. Based 

on the outcomes of medical research, 

legislation that will determine PP’s terms of 

use, protective equipment to be utilized, 

ratios of exposure to potassium 

permanganate should be established’. 

 

Anna Bryher, Director of Advocacy at 

Labour Behind the Label, the UK division of 

the Clean Clothes Campaign, also 

emphasised the ‘need for further 

investigation’:  

 

‘To replace this process with a deadly 

chemical and continue the risk of 

thousands of workers inhaling toxic 

substances seems incomprehensible. 

Regulation and action are needed to 

protect the people who make our 

clothes’.
27

 

 

It would appear, therefore, that the removal  

of airborne silica dust has been replaced 

with an equally dubious substance. 

https://commons.wikimedia.org/wiki/File:PP_Spray.jpg
http://labourbehindthelabel.net/wp-content/uploads/2019/07/Turkey-potassium-report.pdf
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What About Exposure Risk in the UK Textile 

Industry? 

 

At the turn of the millennium, many UK 

denim factories closed down, due to rising 

production costs.  

 

In 1999, Wrangler closed its Falkirk factory. 

Levi’s followed suit, closing its Whitburn 

plant in the same year, while its Dundee 

and Bellshill factories were wound up in 

2002. Elsewhere, Dewhirst, which used to 

make 35,000 pairs of jeans per-week at its 

Cardigan unit, ceased operations in Wales, 

in 2002. 

 

Manufacturing has migrated, for the most 

part, to Turkey (as discussed above), China, 

India and Bangladesh.  

 

As a result, British-manufactured denim 

remains a small niche, but has shown signs 

of a revival in the past couple of years, with 

the (re)emergence of the following 

brands:
28

 

 Hiut Denim (Cardigan); 

 Community Clothing (Blackburn); 

 Lee Cooper, the Cooper 

Collection (London);  

 King & Tuckfield (London);  

 Blackhorse Lane Ateliers (London); 

 Toogood (London);  

 Le Kilt (London); 

 Empire Jeans (West Midlands);  

 Dawson Denim (Brighton);  

 Fallow Denim (Brighton); and 

 Ullac (Birmingham). 

 

According to Adam Mansell, Chief 

Executive of the UK Fashion and Textile 

Association, ‘production is returning, and 

our garment-making infrastructure is 

growing’. 

 

For example, Empire’s factory, which makes 

1,000 pairs of jeans per-week (also 

producing for Wizard Jeans and Freddies of 

Pinewood) boasts its own industrial laundry, 

as well as hand-sanding and blast-washing 

facilities. 

 

The recovery of British-made denim may be 

further fuelled by reduced importation of 

materials, with England’s first selvage fabric 

mill having been opened in Lancashire, last 

year.
29

 

 

At Hewitt Heritage Fabrics, fabric is weaved 

on looms from the 1950’s. Founder, Chris 

Hewitt, is working on ways to grow hemp 

and nettle to form a cotton-like yarn strong 

enough to manufacture denim. 

 

EXISTING EXPOSURE LIMITS? 

 

According to Fashion United, factories  

around the world are replacing or 

combining sandblasting with potassium 

permanganate bleaching.
 30

 

 

So, what exposure limits are in place in the 

UK to protect workers? 

 

In the EU, the long-term (8-hour) OEL for 

manganese and inorganic compounds 

(this includes potassium permanganate) 

are 0.2 mg/m
3 

for an inhalable fraction and 

0.05 mg/m
3 

for a respirable fraction. 

 

EH40/2005, which contains the UK 

workplace exposure limits (WEL’s) for use 

with the Control of Substances Hazardous to 

Health Regulations (COSHH) 2002 (as 

amended), follows the EU OEL’s. 

 

What about a short-term exposure limit? 

 

The French Agency for Food, Environmental 

and Occupational Health & Safety (ANSES) 

published an Evaluation Report, in 

November 2018, recommending the 

implementation of a short-term 

occupational exposure limit (OEL), in order 

to take into account ‘high peaks’ of 

potassium permanganate exposure. 

Germany, for example, employs a short-

term OEL of 0.02 mg/m
3

.  

 

The Report also specified that a ‘jeans 

bleaching’ company had contacted 

ANSES part-way through its evaluation and 

requested that employee exposure be 

addressed as a ‘concern’. Based on the 

available information, inhalation exposure 

estimates for workers undertaking ‘industrial 

spraying’ were likely to be lower than the 

0.2 mg/m
3 

OEL (maximal modelled 

exposure of 0.18 mg/m
3

). 

 

However, the information available to 

ANSES was criticised because: 

 

‘... most exposure scenarios only address 

use of the solid form of potassium 

permanganate, but not of the aqueous 

solution, although workers may also use 

aqueous solution ... [and] ... additional 

contributing scenarios (mixing and loading 

of potassium permanganate and 

maintenance and cleaning) are missing 

and should be included ...’ 

 

CONCLUSION 

 

Combining the content of the French 

Agency’s Evaluation Report with the Results 

of the Clean Clothes Campaign 

investigation, it is foreseeable that exposure 

to potassium permanganate in the course 

of employment will soon be more stringently 

regulated. 

 

 

https://echa.europa.eu/documents/10162/f91eb21d-12bb-7a7a-9708-9534f87c3440
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Welcome 

 

Welcome to the 285
th

 edition of BC Disease News.  

 

In this issue, we start by questioning, with the assistance of Deputy District Judge, 

Michael Ditchfield, whether Practice Direction 16 paragraph 4.3 obligates 

service of medical evidence alongside the Particulars of Claim. We do so, in light 

of Mark v Universal Coatings & Services [2018] EWHC 3206 (QB), wherein Mr. 

Justice Spencer found that there was no implied sanction for failure to serve a 

medical report. 

 

We continue the PD 16 para 4.3 theme in our 2
nd

 article, which explores the 

recent County Court judgment of Aslam v The Secretary of State for Justice (2019), 

wherein a personal injury claim was struck out, under CPR 3.4(2)(c), for breach of 

the relevant practice direction. 

 

Elsewhere, we report, in light of the latest Canadian research, that even in 

countries with low ambient ultraviolet radiation levels, employees may be 

exposed to a daily standard erythemal dose multiple times higher than the 

international limit imposed to minimise the long‐term risk of skin cancer. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

 

SUBJECTS 

 

Practice Direction 16 Paragraph 4.3 Interpretation – Serving Particulars of Claim 

Without Medical Evidence and Strike Out – AWH Legal Acquires Roebuck Solicitors 

– Breast Implant Associated-Anaplastic Large Cell Lymphoma – Ultraviolet 

Radiation Exposure and Map Latitudes. 

https://www.bailii.org/ew/cases/EWHC/QB/2018/3206.html
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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A Barrister’s Comment on the Issue of Whether Service of Particulars of Claim 

Always Requires Concurrent Service of a Medical Report? 

 

INTRODUCTION 

 

In edition 273 of BC Disease News (here), ‘Leading Barrister’ and Deputy District Judge, Michael Ditchfield, assessed the merit of 

occupational carpal tunnel syndrome (CTS) claims where the alleged exposure source is computer keyboard use. He did so with reference 

to the dearth of medical literature on the subject. 

 

This week, Michael delves into a procedural grey area, namely the deadline for serving medical evidence to advance CPR -compliant 

proceedings. 

 

OPENING COMMENTS ON SERVICE OF CPR-COMPLIANT MEDICAL EVIDENCE 

 

Attempts to wave through the early stages of procedure, in vast quantities of low-value personal injury claims, can throw the occasional 

curve ball.  

 

In the recent past, claimant industrial disease specialist, Slater and Gordon, attempted to serve computer-generated AMR reports, based 

on audiometric testing results, with noise-induced hearing loss (NIHL) proceedings.  

 

However, a number of 1
st

 instance Courts ultimately found that AMR reports record the outcome of a test, which cannot not be interrogated 

in the manner intended by CPR 35 and are therefore not compliant with CPR 35.  

 

Applications were also made by various defendant litigators to strike out these claims on the secondary basis that no (or no valid) medical 

evidence had been supplied in conjunction with the Particulars of Claim. 

 

DOES THE CPR PRESCRIBE SERVICE OF THE MEDICAL REPORT WITH PARTICULARS? 

 

CPR 16.4 is the applicable rule, which sets out the contents of Particulars of Claim: 

 

 

 

https://www.bc-legal.co.uk/bcdn/875-273-a-barrister-s-comment-on-the-association-between-typing-and-carpal-tunnel-syndrome-can-typing-as-a-cause-of-cts-be-excluded-on-the-basis-of-epidemiology-and-histological-study-alone
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White Book V1 2019 commentary, at paragraph 16.4.1 (below), further elaborates on the purpose that the Particulars of Claim serve. As 

a matter of preliminary observation, it seems very clear that the function of Particulars is to put forward the factual case which the 

defendant will have to meet and not to present the completed case on causation.  

 

 

 

Nonetheless, it would therefore appear that CPR 16.4(1) imparts no clear duty on claimants to serve a medical report and Parti culars of 

Claim simultaneously – discern use of the conditional tense in White Book commentary: ‘a claimant may ...’ 

 

WHAT DOES THE RELEVANT PRACTICE DIRECTION SAY? 

 

In spite of CPR 16 wording, Practice Direction (PD) 16 para 4.3 would conversely appear to mandate service of medical evidence with 

Particulars where the claimant ‘is relying’ on the evidence of a medical practitioner, while paras 4.1 and 4.2 mandate inclusion of the 

claimant’s date of birth, details of the injury and schedule of loss.  

 

 

 

 

Can PD 16 para 4.3 be read or implied in the literal sense that it appears in the text?  

 

‘RELIANCE’ ON MEDICAL EVIDENCE IN INDUSTRIAL DISEASE CLAIMS 

 

In a personal injury action, particularly one where an insidious disease, such as NIHL, can only be verified by objective process, some 

form of equally objective medical evidence is ultimately required and necessary.  

 

Questions of diagnosis and (more fundamentally) causation, cannot be answered without expert input. 

 

Making a causal link between a condition and an alleged incident, or series of incidents, falls to be determined by an  instructed medical 

expert. As a result, a medical report will typically be required to close the circle between duty, breach and cause.  

 

Having identified why medical reports are essential to establish liability and what they must include to provide assistance with a case, the 

question of when a report must be served by claimants is up for question. 
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The typical interpretation of PD 16 para 4.3 

is that a medical report, conclusive on 

diagnosis and prognosis, ‘must’ be served 

at the same time as the Particulars. It is 

accepted that a medical report may not 

draw conclusions on issues of causation or 

apportionment.  

 

PD 16 para 4.3 is drafted in the present 

continuous tense (‘... i s  relying on the 

evidence of a medical practitioner ...’). 

 

However, in a not unusual hypothetical 

scenario where a claimant indicates their 

claim at the very last minute and service 

imminently follows, limited formal medical 

evidence may be available or reasonably 

obtainable at that time.  

 

In these circumstances, it would be 

inaccurate to say that they ‘are relying’ on 

medical evidence when the Particulars are 

served. Instead, it would be more accurate 

to say that claimant ‘will be relying’ (future 

continuous tense) on medical evidence in 

due course, without which their claim will 

fail. However, PD 16 para 4.3 does not 

expressly imperativise service of medical 

evidence which claimants ‘will rely’ on. 

 

Whilst the overriding objective, comprised 

within CPR 1, impliedly requires parties to 

enable speedy and proportionate 

evaluation (potentially settlement) of a 

claim, it is not immediately obvious that a 

claimant would be criticised for failing to 

serve a medical report with the Particulars 

of Claim? 

 

WHY ELSE MIGHT A CLAIMANT BE EXCUSED 

FOR FAILING TO SERVE MEDICAL EVIDENCE 

WITH PARTICULARS? 

 

Other than the often-pressing nature of last 

minute instructions from the lay client (this 

cannot always be the excuse) why else 

might it be perceived that claimants are 

not under a duty serve medical evidence 

with Particulars? 

 

A claimant may argue that: 

 There will always be cases, e.g. 

those necessitating asbestosis 

diagnoses, where further 

investigation or additional expert 

analysis is needed, such that a 

claimant may be justified, on 

grounds of proportionality, for not 

obtaining serial interim reports or 

serving evidence which does not 

advance the case; and  

 The purpose of Part 16, when 

judged in the round, is to give 

effect to the next procedural step 

after a claim is issued; ergo 

 A claim should not be struck out 

under CPR 3.4(2)(a) [no cause of 

action/grounds for bringing the 

claim], nor CPR 3.4(2)(c), in that 

there has been no abuse of the 

‘true wording’ of PD 16 para 4.3, 

nor an affront to CPR 16.4(1) itself.  

 

HAS THIS RATIONALE BEEN UNEQUIVOCALLY 

UPHELD BY THE COURTS? 

 

In Wi lliams v Neatman,
1

 Her Honour Judge 

Howells began her judgment, as follows: 

 

‘It is, to misquote Jane Austen, a truth almost 

universally acknowledged amongst 

personal injury lawyers, that when serving 

Particulars of Claim for a personal injury 

claim, a medical report must be served 

along with it’.  

 

She went on to determine that: 

 Claimants cannot ‘keep their 

powder dry’ by hiding or failing to 

disclose ‘imperfect’ reports [para 

29]; 

 Injuries and their causes ‘do not 

prove themselves’. A claimant 

cannot sufficiently prove that they 

have cut their leg in a fall at work 

by taking a photograph of their 

wound. [para 30]; and 

 Not possessing a medical 

practitioner report (which a 

claimant ultimately intends to rely 

upon), at the point where 

Particulars are due to be served, is 

no excuse for failing to serve the 

report at that point [para 30]. 

 

The claimant was therefore found in breach 

of PD 16 para 4.3, which was further 

laboured by HHJ Howell’s reasoning, at 

paragraph 33: 

 

‘... the practice direction does not say, 

“Well, if you feel like it attach one if you 

have bothered to get one by then but take 

as long as you like and serve it when you 

please….the Defendant won’t mind, and 

they can probably guess from what you say 

about the injuries anyway”. Such an 

interpretation, which is in effect what the 

Claimant contends for, would run a coach 

and horses through the overriding 

objective’. 

 

Months later, in the County Court case of 

Dalus v Lear Corp & ATV Automotives,
2

 His 

Honour Judge Gosnell considered that: 

 It was perfectly possible not to 

require a report in every case 

involving a personal injury. A 

person bruised in an accident 

may rely on his own account and 

a photograph [para 22]; 

 The fact that a reporting 

‘practitioner’ could not be seen as 

(or was not) a ‘medical 

expert/practitioner’
3

 did not mean 

that a report from such a person 

would not be caught by PD 16 

para 4.3 and service required if 

that party relied upon it [paras 23-

24]; and 

 The purpose of PD 16 para 4.3 was 

in fact to require a report 

coincident with the pleaded case 

[para 25]: 

 

‘... 4.3 is intended to compel  

claimants to serve a medical 

report with the Particulars of Claim 

(as has been the position for 

decades) limited to the issue of 

condition and prognosis. All of the 

Pre-Action Protocols dealing with 

personal injury claims (including 

the Protocol for Disease and Illness 

claims) envisage the disclosure of 

at least some expert evidence as 

part of the protocol prior to the 

issue of proceedings. 

 

In my view, the purpose of 

paragraph 4.3 and its 

predecessors was to compel the 

Claimant to disclose to the 

Defendant some corroborative 

evidence from a doctor or 
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surgeon intended to prove that the 

Claimant had indeed suffered 

some injury or illness as a result of 

the Defendant’s breach of duty 

(although it was not strictly 

necessary that the report should 

deal with causation in claims such 

as clinical negligence claims)’. 

 

The Judge went on to find that there was a 

purposive reason to supply medical 

evidence at the moment that proceedings 

are served. Further, that if such evidence 

was provided, even if not by someone who 

might be properly termed a ‘medical 

practitioner’, then it must be compliant with 

CPR 35. 

 

As such, the claimant’s contention that the 

language of the PD did not seek to 

preclude a party from supplying reports  

upon which they may later rely, was 

rejected. 

 

However, in both Wi lliams and Dalus, 

counter-applications for relief from 

sanctions were successful and unless 

Orders were made. 

 

Was Dalus a Complete Answer to the 

Question of When Medical Evidence Should 

Be Served? 

 

Of course, HHJ Gosnell’s interpretation of PD 

16 para 4.3, namely that it is intended to 

compel claimants to serve a medical 

report with the Particulars of Claim, was 

theoretical, as the claimants possessed an 

AMR report.  

 

Further, is it possible that minds were 

diverted from the ‘true purpose’ of PD 16 

para 4.3, as strike out was likely motivated 

by the auxiliary issue, i.e. the fact that the 

claimant had adduced evidence that was 

not compliant with CPR 35? 

 

Another disadvantage of the Dalus 

decision is its lack of completeness. It 

leaves undecided whether a claimant, not 

yet in possession of any medical evidence, 

is prevented by PD 16 para 4.3 from serving 

any Particulars of Claim (or at least any 

compliant document), or susceptible to 

strike out: reference might be made to the 

facts and the decision in Hoddinott v 

Persimmon Homes.
4

  

 

LATEST HIGH COURT ANALYSIS 

 

In Mark v Universal Coatings & Services 

Limited & Others,
5

 the claimant made an 

application to extend time for service of the 

Claim Form, the Particulars and the 

medical report, in respect of a complex 

silicosis claim where the medical expert 

report was not yet available. 

 

At 1
st

 instance, His Honour Judge Gargan,
6

 

against the background of an application 

to strike out, read PD 16 para 4.3 in the 

following way: 

 

‘...   In my judgment a claimant who 

cannot prove hi s claim w ithout medical 

evidence i s “ relying on the evidence of a 

medical practitioner” for the purposes of 

CPR 16 PD 4.3 whether or not a medical 

report has yet been obtained. Therefore, 

such a claimant i s  under an obligation to 

serve the evidence of a medical 

practitioner with the Particulars of Claim. To 

hold otherwise would mean that a claimant 

in a personal injury action who delayed in 

obtaining medical evidence 

would never be required to seek 

permission to extend the time for service of 

the medical evidence and/or seek 

permission from the court to serve the 

Particulars of Claim without such evidence. 

There was widespread acceptance among 

personal injury practitioners that such 

applications are required. (Indeed, the 

claimant's solicitors in this case included 

applications for such extensions when 

applying to extend the time for service of 

the Claim form). It is quite clear that 

medical evidence will be required to 

establish causation and quantum in this 

case. Therefore, in my judgment, the 

claimant was obliged to serve a medical 

report with the Particulars of Claim unless 

the court granted an extension of time for 

such service ’. 

 

On this basis, it would appear that as soon 

as a personal injury claim becomes the 

subject of intended litigation, the intention 

of PD 16 para 4.3 is engaged – arguably a 

more onerous obligation than HHJ Gosnell 

remarked in Dalus. 

 

Perhaps HHJ Gargan’s reaction to the case 

was driven, to some extent, by the 

claimant’s successive attempts to serve the 

Claim Form without the necessary 

documents and without, in his view, ‘good 

reason’?  

 

In combination, Wi lliams, Dalus and Mark 

(at 1
st

 instance) promote a robust stance 

against claimant inaction. 

 

On appeal, Mr. Justice Spencer was 

principally and overwhelmingly concerned 

with the prospect of the Denton
7

 principles 

applying to a situation where there had 

been a failure to comply with PD 16 para 

4.3. Consequently, the bulk of the 

discussion revolved around whether the 

relevant PD carried with it sanction, either 

expressly or impliedly [para 53]: 

 

‘... in my judgment the failure to serve a 

medical report and/or a schedule of loss 

with the Particulars of Claim is not in the 

same category [as failing to serve and file 

a notice of appeal in time or failing to serve 

a respondent's notice, to which the implied 

relief from sanction doctrine should apply] 

... Often, within the context of the particular 

litigation, this will be a trivial breach 

because compliance can be achieved 

with the service of documents which, in the 

end, are relatively uninformative and do 

not take the matter any further’. 

 

Despite having been urged against 

entering into a discussion on the eligibility 

of an implied sanction to complement 

breach of PD 16 para 4.3, the High Court 

Judge identified the difficulty in the 

universality (‘one size fits all’) of application 

of the PD as between ‘simple running-down 

actions and ... a complicated clinical 

negligence action’. He determined that 

‘the provisions ... are in reality intended to 

be directed towards the former, rather than 

the latter’.  

 

Having acknowledged that ‘default 

position’ is that PD 16 para 4.3 does not 

carry an implied sanction and that there 

was no ‘abuse of process’ [per CPR 
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3.4(2)(b)], he set aside the 1
st

 instance 

Judge’s Order for strike out.
8

   

 

In summary, the High Court ruling in Mark 

infers that the judicial treatment of failing to 

comply with PD 16 para 4.3 should be less 

forgiving in a low value, straightforward 

claim, than if the claimant faces the 

Herculean task of proving causation in a 

complex disease or clinical action. 

 

In the course of the appeal, no submissions 

were made regarding the specific PD 

wording, nor the level of compulsion 

implied by the Rule, nor the validity of 

Particulars served without associated 

documents.  

 

In fact, there was no suggestion that the 

claimant disputed the requirement for 

medical evidence to be served with the 

Particulars and no submissions, akin to 

those raised by the claimant in Dalus, were 

made.  

 

With the focus being on the nature of 

sanction and the availability of relief, Mr. 

Justice Spencer appears to have relaxed 

the sting of the Rule and opened the door 

for dispute regarding service, depending 

upon whether litigation is ‘simple’ or 

‘complex’. A two-tier system may now exist, 

with low value claims demanding service of 

medical evidence at the outset and an 

optional obligation in place for more 

complex claims.  

 

CONCLUSION 

 

What factors drive interpretation of the CPR, 

PD’s and White Book commentary? 

 

The case law shows that stringent 

adherence to semantics and grammatical 

construction may be excessive and 

unintended.  

 

Even ‘must’, in the context of PD 16 para 4, 

does not always mean ‘must’, according to 

Spencer J [para 54 of Mark ]: 

 

‘... the use of the word “must” indicating ... 

a mandatory provision ... this is a 

characteristic of the drafting of the CPR and 

the word “must” is used liberally ... to imply 

the need to apply for relief from sanction ... where a rule or practice direction contains such 

wording would ...  result in the courts being inundated with applications quite unnecessarily’.  

 

Purpose and proportionality are more certain factors that influence how the Rules and PD’s 

are intended to be understood. 

 

However, a number of issues remain unanswered or are unclear in existing case law.  

 

The general sense appears to be that some form of medical evidence will be required 

alongside the particulars where the evidence i s to hand and the claimant wishes to rely 

upon it. This applies even if the report is not from a ‘medical practitioner’, but nonetheless 

forms the evidential basis for diagnosis and prognosis. 

 

Where medical evidence i s not to hand , the claimant can be expected to make an 

application to extend time for service of the Particulars of Claim with the medical evidence, 

it seemingly being the case that the former should not be served where the latter is not 

available. 

 

In all cases, the evidence should be compliant with CPR 35 – that is without question. 

 

There are many pitfalls for the unwary claimant in the early stages of bringing a civil claim. 

For this very reason, claimants should be monitored closely by defendants, especially where 

modest value actions are alleged.  

 

 
 

Michael Ditchfield 

 

Parklane Plowden Chambers 

 

Email: Michael.Ditchfield@parklaneplowden.co.uk 

 

Striking Out Claims for Failure to Serve Medical 

Evidence with Particulars After Mark v Universal 

Coatings: Aslam v The Secretary of State for Justice 

(2019) 

 

In the opening article of this week’s edition, Parklane Plowden Barrister, Michael Ditchfield, 

examined the line of case law on the claimant’s obligation to serve medical evidence with 

Particulars of Claim, ending with Mark v Universal Coatings & S ervices Limited & Others 

[2018] EWHC 3206. 

 

Last month, however, we came into possession of a draft Bradford County Court judgment 

(dated 17 May 2019) in the case of As lam v The Secretary of State for Justice. 

mailto:michael.ditchfield@parklaneplowden.co.uk
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Why is this significant? 

 

It is the first example, to the best of our 

knowledge, of a case citing Mark. 

 

As lam is an appeal decision against an 

order of Deputy District Judge Foster, which 

struck out a £15,000 personal injury claim.  

 

The defendant’s strike out application was 

successful at 1
st

 instance, pursuant to CPR 

3.4(2)(c), [there had been a failure to 

comply with the relevant Practice Direction 

(PD)]. 

 

The claimant’s breach was, among other 

failings, that the Particulars, which had 

been served with the Claim Form in 

November 2016, were not accompanied 

by a medical report, i.e. there had been a 

breach of PD 16 para 4.3. 

 

Transcription of the allocation hearing, 

which took place on 20 November 2016, 

discussed the claimant’s ‘flagrant breach of 

the protocol’. 

 

DDJ Foster considered, unlike Mr. Justice 

Spencer in Mark, that the deliberate 

inclusion of the word ‘must’ was ‘crucial’ to 

the construction of PD 16 para 4.3, as it 

conveyed the ‘mandatory obligation’ to 

serve a report from a medical practitioner: 

 

‘It should be noticed that the use of the 

word “must” is a consistent feature in the 

Practice Direction.  The use of “must” means 

obligatory, mandatory and necessary, 

essential.  It directs a party that something 

has to be done.  The claimant even now 

has not complied with the requirements of 

the Practice Direction’. 

 

Nevertheless, it is of substantial importance 

to recognise that the 1
st

 instance judgment 

was decided 3-days before Mark was 

handed down and was therefore not 

decided in the light of binding legal 

authority. This is obvious from the District 

Judge’s observation, at paragraph 10 of his 

judgment: 

 

‘Furthermore, at no stage has there been 

an application for relief or for permission to 

serve without medical evidence’. 

On appeal (after Mark had been handed 

down), As lam fell before His Honour Judge 

Gosnell (who presided over Dalus v Lear 

Corp & ATV Automotives
9

). 

 

Before reaching his decision on the issue at 

hand, the Circuit Judge identified that, if he 

were to interfere with the original decision, 

he would only be able to do so if the 1
st

 

instance judge’s ruling had:  

 Erred in principle / approach [AEI  

Rediffusion Music]; 

 Left out from account / taken into 

account some feature that he 

should or should not have 

considered [AEI  Rediffusion Music]; 

 Been ‘wholly wrong’ because they 

did not ‘balance the various 

factors fairly in the scale’ [AEI  

Rediffusion Music]; 

 ‘...not merely preferred an 

imperfect solution ... but ... 

exceeded the general ambit 

within which a reasonable 

disagreement is possible’ [G v G]; 

or 

 Been ‘...plainly wrong, in the sense 

of being outside the generous 

ambit where reasonable decision-

makers may disagree’ [Global 

Torch Limited v Apex Global 

Management Limited]. 

 

To begin with, HHJ Gosnell summarised the 

High Court ruling in Mark as: 

 

‘... the first time a Judge in the higher courts  

found that where a party has failed to 

comply with the Practice Direction to part 

16, paragraphs 4.2 and 3, that is obviously 

a breach of a Practice Direction, but it is not 

one of those instances that involves an 

implied sanction, such as an application to 

extend time for an appellant’s notice, or an 

application to extend time for a 

respondent’s notice, or perhaps even an 

application to extend time for witness 

statements.   

 

In essence, he highlighted that HHJ 

Gargan’s approach had been overruled 

by the High Court because he ‘wrongly’ 

considered that breach of PD 16 para 4.3 

carried an implied sanction and relief 

would not have been granted. The Circuit 

Judge went on to presume that: 

 

‘Had District Judge Foster, Mr. Coupe 

[defendant counsel] and Mr. Adnan 

[claimant counsel]  known of this decision 

on 20th November 2018, I suspect they 

would not have gone down the road of 

there being an obligation on the claimant 

to seek relief from sanctions, because the 

decision in Mark says that that is not 

necessary’. 

 

Ultimately, the question before HHJ Gosnell 

was as follows: did the High Court-

established lack of implied sanction, 

ensuing breach of PD 16 para 4.3, impugn 

the decision of DDJ Foster? 

 

In confronting this question, HHJ Gosnell  

reasoned that DDJ Foster’s ‘error’ was not 

actually ‘material’, as he had dealt with the 

strike out application by giving effect to 

overriding objective,
10

 and not by 

‘mistakenly’ conducting a suppositious 

exercise under CPR 3.9 (relief from 

sanctions): 

 

‘This is a case where the claimant has done 

nothing meaningful to progress the action 

since November 2016, or very little has 

happened on the claimant’s part for the 

best part of two years. There has been a 

failure to comply with those Practice 

Directions, and this case itself has taken up 

a percentage of the court’s time when the 

resources could have been added to other 

cases before the court’. 

 

Not only was his error ‘immaterial’, it was 

also ‘entirely understandable’, given that 

Mark could only be respected with 

hindsight. 

 

Was the breach ‘so egregious’ that the 

case should be struck out? 

 

It was the Circuit Judge’s view that the 

‘majority of judges’ would have made an 

unless order with a relatively short 

timescale, coupled with the sanction of 

striking out the case and the costs of the 

hearing against the claimant. Whereas, a 

‘significant minority’ of judges, in the face 

of ‘wholesale disregard of the rules’, would 



 
  PAGE | 43 

 

 

have taken a more ‘draconian view’ and 

struck out the case.  

 

Where did HHJ Gosnell position himself on 

this sliding scale?  

 

He concluded, at paragraph 54: 

 

‘I take the view that the failures in this case 

are so s ignificant and lamentable that 

Judge Foster cannot be said to be wrong in 

s triking out the case pursuant to rule 

3.4.2(c). He did not apply rule 3.9, and so 

there is no damage done where he 

mistakenly seemed to have anticipated 

that an application should have been 

made for relief from sanction.  He decided 

the case under rule 3.4.2(c). In my view, 

that is a [much] h igher threshold to strike out 

than rule 3.9, and he reached a decision 

which a reasonable judge could have 

taken, albeit one who was being robust on 

the day. One of the main thrusts of the 

Jackson reforms in 2013 was to attempt to 

give the rules some teeth and discourage 

wholesale disregard of the rules which had 

become fashionable before those reforms 

took place. District Judge Foster’s decision 

was one that I believe Lord Justice Jackson 

would have supported’.  

 

As such, the claimant’s appeal was 

dismissed. The 1
st

 instance Judge had not 

dealt with the case ‘unfairly’, nor had he 

erred in applying his powers of case 

management. 

 

Full text judgment can be accessed here. 

 

Roberts Jackson Buyer 

Acquires Another Law 

Firm 

 

Last year, we reported (here) that the well-

known claimant occupational disease firm, 

Roberts Jackson, had been bought out of 

administration by alternative business 

structure (ABS), AWH Legal. 

 

Since then, AWH has been backed by 

special situations investment fund, Sandton 

Capital Partners, which has invested over 

£1 billion ‘across a diverse range of 

industries in Europe and North America’. 

According to its website, Sandton 

specialises in providing ‘solutions for 

situations that are too difficult for more 

traditional sources of capital to navigate’.  

 

AWH has secured investment of £100 

million, which will be used to ‘consolidate’ 

a ‘heavyweight brand and firm in the north-

west to challenge the established names’. 

 

This week, AWH announced that it had 

completed its first acquisition, as part of a 

2-year-strategy, taking over insolvent firm, 

Roebuck Solicitors.
11

 

 

Roebuck is a 110-year-old private client 

practice, which makes around £4 million in 

annual turnover and will increase AWH staff 

numbers by one-third, as redundancies 

have not been proposed in plans to 

improve efficiency. The new firm will be 

known as ‘AWH Legal t/a Roebucks’.  

 

Abdul Hussain, Managing Director of AWH, 

explained that the ABS is ‘diversifying’ 

outside of personal injury (PI) because the 

introduction of ‘other areas of practice’ will 

help to ‘build a sustainable business model 

going forward’: 

 

‘As a sector, PI is very volatile and 

vulnerable to more changes coming into 

place ... that space is going to be difficult 

to operate in over the next few years’. 

 

Summing up the current business model, 

Mr. Hussain released the following 

statement: 

 

‘This latest acquisition forms part of our 

intention to complete £100m worth of 

quality acquisitions in the next two years 

that complement and enhance our existing 

services and team. 

 

We are actively looking to seek new 

opportunities and as a result of organic 

growth we are also looking to grow our 

team with a range of new roles available 

from junior to director level’. 

 

At present, AWH is speaking with another PI 

firm and two private client practices about 

prospective acquisitions in the near 

future.
12

 

 

20 More Breast Implant 

Associated-Anaplastic 

Large Cell Lymphoma 

Claims? Defendants 

Await Letters of Claim 

 

In edition 281 of BC Disease News (here), we 

reported that manufacturer, Allergan, had 

issued a worldwide recall of its Biocell 

saline-filled and silicone-filled textured 

breast implants and tissue expanders, 

succumbing to the US Food and Drug 

Administration’s (FDA) request. 

 

Textured implants have been in production 

for around 30 years, but have been 

increasingly linked with breast implant 

associated-anaplastic large cell 

lymphoma (BIA-ALCL) cases, which has a 

latency period of between 3 and 14 years 

post-exposure (surgery). Scientists have 

suggested that BIA-ALCL may be caused by 

a reaction to the textured surface of 

implants or through bacterial infection, but 

until this is confirmed, the true cause 

remains unknown. 

 

Following the revelation that products were 

being removed from the global market, the 

Medicines and Healthcare products 

Regulatory Agency (MHRA), which 

regulates medical devices in the UK, issued 

a field safety notice (FSN), regarding the 

safety of Allergan textured implants.
13

  

 

The FSN confirmed the cessation of implant 

surgery and the completion of implant 

returns to CE Mark governed countries in 

Europe, while also noting that global health 

authorities collectively recommend not 

removing or replacing textured products in 

patients who do not present with 

symptoms.  

 

Prior to January 2019, 52 BIA-ALCL cases 

had been reported to the MHRA.  

 

Since then, the MHRA has been collecting 

more data and, on Wednesday of this 

https://www.civillitigationbrief.com/wp-content/uploads/2019/07/Aslam-v-Secretary-of-State-for-Justice-Draft-Judgment-17.5.19-V1.docx
https://www.bc-legal.co.uk/bcdn/694-249-the-rise-and-fall-of-roberts-jackson#targetText=AWH%20Legal%20is%20an%20ABS,the%20trading%20name%2C%20AWH%20Solicitors.&targetText=In%20edition%20169%20of%20BC,figure%20totalling%20%C2%A33%20million.
https://www.bc-legal.co.uk/bcdn/942-281-manufacturer-issues-global-recall-of-textured-breast-implant-at-the-request-of-the-us-fda


 
  PAGE | 44 

 

 

week, the UK regulator announced that, as 

of July 2019, it had been informed of 72 

cases of the rare cancer type. Further, that 

out of those 72 cases, 59 had met the 

official World Health Organisation (WHO) 

diagnostic criteria.
14

 

 

Leigh Day Solicitor, Sarah Moore, attributed 

the most significant upsurge in cases to-

date to the ‘positive effect’ of ‘increased UK 

media attention’, yielding ‘quicker’ clinical 

diagnoses and more ‘efficient’ reporting to 

the MHRA. 

 

Is BIA-ALCL ‘a genuinely new disease’, as 

Nigel Mercer, plastic surgeon and Chair of 

an advisory group of surgeons monitoring 

the disease for the MHRA, told the BBC? In 

the alternative, is it ‘not a “genuinely new 

disease” but ... a man-made disease that 

has gone underdiagnosed and 

underreported for too long’, as Sarah 

Moore, Leigh Day solicitor representing 

women with positive BIA-ALCL diagnoses, 

suggests? 

 

In support of her argument, Ms. Moore 

added: 

 

‘The first instance of BIA-ALCL was recorded 

in the academic literature in 1997, and 

between 1997-2010 there were 20 different 

academic articles published referencing 

the fact of BIA-ALCL and alerting surgeons 

and regulators to this issue. 

 

The UK Breast Implant Registry was not 

established until October 2016 and did not 

produce its first report until November 2018. 

Both the MHRA and NHS Data, the body 

responsible for monitoring the Breast 

Implant Registry, recognise that there has 

been no comprehensive facility for the 

collection of data concerning instances of 

BIA-ALCL in the UK and that many clinicians 

have not had the knowledge to provide 

clear advice and diagnostic confirmation 

to patients’. 

 

On the other side of the debate, another 

plastic surgeon, Professor James Frame, 

warned the BBC, that: 

 

‘There needs to be a more robust 

information package to those delivering 

the service. [UK research around this] is dreadful’.
15

 

 

Mr. Mercer and Prof. Frame have jointly called for international collaboration between 

worldwide clinicians to share breast implant data. 

 

In another update this week, claimant law firm, Leigh Day Solicitors, disclosed that 20 ‘Letters  

Before Action’, on behalf of women who have developed BIA-ALCL, will be sent to surgeons 

and manufacturers later this month.
16

 These are additional to the 11 pre-action Letters sent 

in July, which we reported in edition 279 (here).  

 

Claimants will pursue ‘the costs of the implants and their removal, and compensation for 

personal injury, distress and any potential financial loss they suffered’ . 

 

Elsewhere, around 100 individuals have joined a Korean product liability lawsuit
17

 against 

Allergan and, like UK claimants, will be ‘seeking monetary compensation for the cost of 

removing the Allergan implants if they require a removal surgery, and for the psychological 

effects caused by fear of developing breast implant-associated anaplastic large cell 

lymphoma (BIA-ALCL)’. 

 

Countries with Low Ambient Ultraviolet Radiation 

Still a Concern for Overexposing Workers 

 

In April 2018, the Industrial Injuries Advice Council (IIAC) published an Information Note, 

which concluded that non-melanoma skin cancer (NMSC), caused by occupational UV 

exposure, should not be added to the list of prescribed diseases eligible for Industrial Injuries 

Disablement Benefit (IIDB). This was reported in edition 229 of BC Disease News (here). 

 

While the Council conceded that the risk of NMSC [both basal and squamous cell 

carcinomas (BCC and SCC)] may be more than doubled by outdoor work in the farming, 

construction and seafaring sectors, there was no consistent evidence of definitive 

causation. What is more, the collection of studies on disease incidence at latitudes similar 

to the UK intimated a less than doubling of risk. 

 

In spite of the IIAC’s decision, it is undisputed that UV increases the risk of work-related NMSC, 

which is why reducing the number of UV-induced skin cancer cases in workers is a focal 

part of the Institution of Occupational Safety and Health’s (IOSH) No Time To Lose (NTTL) 

campaign. 

 

Earlier this year, we reported (here) that Multi-Stakeholder Summit on Occupational Skin 

Cancer sponsors, in coalition with advocacy groups, unions, health and safety professionals 

and clinicians, issued a Global Call to Action which would see NMSC officially recognised 

as an industrial disease EU-wide. 

 

With the emergence of UV-related disease, epidemiological data is important for the 

quantification of risk posed by sunlight exposure in the course of employment. 

 

However, research relevant to UK workforces need not necessarily originate from the UK.  

 

The figure below demonstrates that Canada and the UK occupy a similar latitude on the 

globe.  

 

 

 

 

https://www.bc-legal.co.uk/bcdn/926-279-first-letters-of-claim-issued-in-uk-breast-enlargement-related-cancer-litigation
https://www.gov.uk/government/publications/non-melanoma-skin-cancer-and-occupational-exposure-to-natural-uv-radiation-iiac-information-note/non-melanoma-skin-cancer-and-occupational-exposure-to-natural-uv-radiation-iiac-information-note
https://www.bc-legal.co.uk/bcdn/534-229-iiac-information-note-on-non-melanoma-skin-cancer-and-occupational-exposure-to-ultraviolet-radiation.html
https://www.bc-legal.co.uk/bcdn/870-272-should-non-melanoma-skin-cancer-be-recognised-as-an-industrial-disease-eu-wide.html
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Figure: Latitude of UK and Canada: 

 

[Source: Wikimedia Commons – Cburnett (2006): ‘Based on public domain CIA World Fact book image with the five 

major latitudes (Arctic Circle, Tropic of Cancer, Equator, Tropic of Capricorn, Antarctic Circle) bolded in red’. 

(Edited by BC Legal)] 

 

For instance, Fort McMurray (Canada) and Dundee (Scotland) are both 56° north of the 

Earth’s equatorial plane, Calgary (Canada) and Winchester (England) are situated at 51° 

north and Winnipeg (Canada) and Plymouth (England) are both close to 50° north. Some 

major Canadian cities are slightly further south, with Ottawa (Canada) at 45° north and 

Toronto (Canada) at 43° north. 

 

What this means is that outdoor workers in both countries are exposed to similar quantities 

of sunlight and therefore similar levels of ultraviolet (UV) radiation. As a result, studies into 

UV-related disease among UK workers are equally applicable to Canadian workers and 

vice versa. 

 

Gallacher et al (1995) observed a ‘strong trend toward increasing risk’ of SCC with outdoor 

occupational exposure in Alberta (Canada), for example.
18

  

 

Last month, authors of a Canadian study, published in the Annals of Work Exposures and 

Health,
19

 concluded that: 

 

‘Solar ultraviolet overexposure among outdoor workers is a concern, even in a country like 

Canada with relatively low ambient UVR. Implementation of sun safety programs should be 

supported in an effort to reduce exposure in this vulnerable group of workers’. 

 

During the later stages of the Sun Safety at Work Canada project (summer/autumn 2016), 

UV radiation levels were recorded at 13 worksites (power utilities and municipalities) in the 

Canadian provinces of British Columbia, Ontario, and Nova Scotia. 

 

Site workers, who participated in the study, wore a UVR measurement badge (light-sensitive 

polysulfone plastic) on their wrist, shoulder, or hardhat to measure personal UVR doses. 

Measurements were presented as standard erythemal doses (SED). 

 

Results of the investigation showed that the mean personal dose was nearly 5-times (6.1 

SED) the maximum 8-hour exposure limit of 1.3 SED,
20

 established by the International 

Commission on Non‐Ionizing Radiation Protection (ICNIRP) to minimise the long‐term risk of 

skin cancer and photoaging.
21

  

 

Moreover, 14% of the workers were exposed to levels below the international limit, while 

10% were exposed to more than 10-times the limit. 

 

Ontario workers (51° north of the equator) 

had the highest level of exposure, with a 

mean personal dose of 7.3 SED, although 

those least exposed, in British Columbia, still 

recorded a mean personal dose of 4.5 SED. 

 

Comparatively, a recent IOSH Report 

(featured here in BCDN), documenting 

exposure among UK construction 

workforces, found that 40% of workers who 

spent their time ‘predominantly outdoors’  

and wore electronic sensors on the back of 

their hard hats, exceeded 2 SED, averaged 

over an 8-hour day. 

 

In short, there is growing pressure in support 

of introducing ‘sun safety programs’ for 

outdoor workers exposed to excessive 

sunlight. This pressure is internationally 

recognised and is not confined to domestic 

efforts.  

 

 

https://commons.wikimedia.org/wiki/File:World_map_with_major_latitude_circles.jpg
https://exclusive.iosh.com/media/4165/nudging-construction-research-full-report.pdf
https://www.bc-legal.co.uk/bcdn/833-267-iosh-report-construction-workers-encounter-excessive-exposure-to-uv-radiation
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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