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Welcome 

 

Welcome to the 286
th

 edition of BC Disease News.  

 

In this issue, we reflect on the news that Watchstone is bringing a £63 million 

counterclaim against Slater and Gordon (S&G) for ‘unlawfully’ obtaining 

information pertaining to Quindell’s Professional Services Division, prior to entering 

into talks concerning sale and purchase. 

 

Elsewhere, we assess the evolvement of PI reforms to-date and pass judgment on 

whether we believe that the small claims limit for employers’ liability (EL) and 

public liability (PL) claims will still rise to £2,000 when April 2020 arrives. 

 

Furthermore, we disseminate the results of a Scottish study, which sought to 

discover whether cycling exposes cyclists to hazardous levels of vibration.     

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Watchstone Counterclaim Against S&G– Small Claims Limit for EL/PL Claims – IIAC 

Independent Member and Employee Representative Appointments  – German 

Glyphosate Ban – HAVS and Cycling – Apple and Samsung Mobile Phone 

Radiation and Cancer. 
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Slater and Gordon Used 

‘Illicit Back Channel’ to 

Buy Quindell Division at 

Undervalue, 

Counterclaim Divulges 

 

In edition 276 of BC Disease News (here), we 

reported that Slater and Gordon (S&G) UK 

Limited’s claim against Watchstone Group 

plc (formerly Quindell) had been listed for 

trial, on 21 October 2019. 

 

The claimant personal injury firm is seeking 

£637 million in damages, on the basis that 

Quindell ‘fraudulently misrepresented’ the 

value of its Professional Services Division, 

which it would not have proceeded to take 

over, ‘but for fraudulent misrepresentation’. 

 

In a turn up for the books, Watchstone 

issued an announcement to the London 

Stock Exchange, a matter of days ago, 

revealing that the High Court (Queen’s  

Bench, Commercial Court) had granted 

permission, firstly, allowing amendments to 

its defence, and secondly, allowing a £63 

counterclaim against S&G (plus exemplary 

damages, interest and costs), which will be 

will be heard at the same time as S&G’s 

claim.
1

 

 

Mr Justice Bryan, at a 1-day application 

hearing, on 28 August 2019, deliberated 

that Watchstone had a ‘real prospect of 

success’, both in respect of the 

counterclaim and other proposed 

amendments. 

 

Newly permitted documents were filed and 

served on Thursday of last week. 

 

What is the Basis of the Counterclaim? 

 

It alludes to breach of confidence, 

inducing breach of contract, and unlawful 

means conspiracy, arising ‘from the recent 

discovery via third party disclosure of an 

illicit back channel that Greenhill & Co 

("Greenhill"), a corporate finance adviser to 

S&G, procured during the period of due 

diligence and negotiation with 

Watchstone's then group restructuring and 

technical accounting adviser, 

PricewaterhouseCoopers ("PwC")’. 

 

It goes further, alleging that ‘... at S&G's 

behest and/or on its behalf and/or with its 

knowledge [the] 'back-channel' ... 

unlawfully obtained information pertaining 

to Watchstone's wider group which was, 

and which it knew to be, confidential’.  

 

Fundamentally, the AIM-listed company 

claims that S&G gained an ‘unfair 

advantage’ before entering into 

negotiations that led to the acquisition of 

Quindell’s Professional Services Division.  

 

The upshot of this ‘exploitative’ conduct, it 

argues, is that Watchstone sold the 

Professional Services Division at a lower 

price than would otherwise have been paid 

and suffered ‘significant loss’. 

 

What About Defence Spend? 

 

On Wednesday of this week, Watchstone 

published its Half-Year Report. 

 

Within the Report, it was disclosed that 

‘additional amounts’, up to the value of 

£2.7 million, have been set aside to cover 

legal costs, ‘as the scope of the work ... 

required’ has ‘broadened’ in the run-up to 

trial, which is expected to last a total of 9-

weeks.
2

 

 

Will the Upcoming 

Package of PI Reforms 

Include a Small Claims 

Limit Rise for EL/PL 

Claims? 

 

Not so long ago, when dialogue on low-

value personal injury reform was in its 

infancy, BC Disease News articles regularly 

indicated that the small claims track (SCT) 

limit, which currently stands at £1,000, 

would likely increase to £5,000, in respect 

of road traffic accident (RTA) claims, and 

£2,000, for all other personal injury claims 

[employers’ liability (EL) and public liability 

(PL) claims] under Government-drafted 

secondary legislation. 

 

However, as Parliamentary debate 

became increasingly focused on 

establishing a tariff-based system for 

‘whiplash’ injury claimants, as was 

eventually enacted by Part 1 of the Civil 

Liability Act 2018, proposed SCT changes 

affecting EL/PL claims went ‘largely 

unnoticed’. 

 

For this reason, James Dalton, Head of 

General Insurance at the Association of 

British Insurers (ABI), considers that initial 

plans to increase the SCT to £2,000 should 

be deferred until after the matrix of RTA 

reforms enter into force, in April 2020:
3

 

 

‘The SCT increase for EL and PL claims 

remains the Government’s policy but ... the 

time has come to ask whether this policy 

remains right, especially in the context of 

the serious amount of work that needs to be 

done to deliver the wider RTA reforms. 

 

The IT portal build remains on track, but the 

policy and regulatory underpinnings of the 

wider package of reform remain a cause 

for concern ... The reforms to the process for 

RTA claims are vital to delivering a more 

efficient compensation system at a 

proportionate cost ... So ... our collective 

effort should be on ensuring we get these 

reforms done and ... done right. 

 

... We should be concentrating on 

delivering the regulatory underpinnings for 

an IT platform that supports unrepresented 

claimants to make whiplash claims by April 

2020. I think that not continuing to pursue 

the proposed increase in the SCT for EL/PL 

claims, should ensure that all stakeholders 

are able to focus on the successful delivery 

of the changes for RTA claims. 

 

Insurers remain committed to making these 

reforms a reality. But to do so, we need to 

be pragmatic, focused and ready to make 

tough compromises. By not pursuing an 

increased SCT limit for EL/PL claims, insurers 

are playing our part to help make the RTA 

reforms a reality’.
4

 

 

https://www.bc-legal.co.uk/bcdn/902-276-october-trial-awaits-for-slater-and-gordon-s-637-million-claim-against-watchstone-formerly-quindell
https://www.londonstockexchange.com/exchange/news/market-news/market-news-detail/WTG/14212721.html
http://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
http://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
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Aside from an ostensible need to prioritise 

the full regime of RTA reforms, the fact that 

the Government has encountered fierce 

opposition over the magnitude of change 

required is another reason why increasing 

the SCT for EL/PL claims is implausible. 

 

As a matter of fact, in May 2018, a Report, 

published by the House of Commons 

Justice Committee, expounded on why the 

Government’s determination on this issue 

was inappropriate: 

 

‘We are deeply unimpressed by the inability 

of the Ministry of Justice to quantify the 

impact of raising to £2,000 the small claims 

limit for employer liability (EL) and public 

liability (PL) claims; given the potential 

complexity of these claims and the role of 

litigation in maintaining safe and healthy 

workplaces, we recommend that they be 

subject to a small claims threshold of 

£1,500’. 

 

Months later, the Government submitted its 

Response to the Justice Committee’s call for 

a less substantial increase, but no 

compromise was made: 

 

‘Government is satisfied that increasing the 

limit for PI claims to £2,000 is in line with 

inflation. It is the Government’s view that the 

more complex employer and public 

liability cases should remain in the fast 

track. The Government believes the Retail 

Price Index is the most appropriate 

measure of inflation to increase the SCT limit 

for this category of PI claims as this is the 

index used to update damage awards in 

the Judicial College Guidelines. The 

proposed limit of £2,000 for non-RTA PI 

claims reflects the effect of inflation since 

the limit was last set in 1991’. 

 

All things considered, it is not a far-stretch 

for Mr. Dalton to presume that the 

Government will sacrifice a rise in SCT limit 

for EL/PL claims, when the impending wave 

of PI sector reforms are rolled out next year. 

 

 

 

 

More IIAC Appointments 

 

At the close of 2018 (here), we reported that Professor Kim Burton, Professor John Cherrie, Dr 

Valentina Gallo, Dr Max Henderson and Dr Samuel (Chris) Stenton had been appointed to 

the Industrial Injuries Advice Council (IIAC) to serve 5-year terms as independent members , 

while Dr Ian Lawson had been appointed as an employee representative. 

  

In edition 272 of BC Disease News (here), we reported that Professor Raymond Agius had 

subsequently been appointed by the Department for Work and Pensions-sponsored body, 

also in the capacity of an independent member. 

 

Last month, more appointments were announced.
5

 

 

Dr Jennifer Hoyle (appointed as an independent member) 

 Consultant Respiratory Physician and Occupational Lung Disease. 

 Member of GORDS UK (Group of Occupational Respiratory Disease Specialists). 

 Member of the British Thoracic Society. 

 Honorary Lecturer at Manchester University. 

 Publishes research on occupational lung diseases, including interstitial 

occupational diseases. 

 

Daniel Shears (appointed as an employee representative, in compliance with Schedule 6 

of the Social Security Act 1992) 

 National Health, Safety and Environmental Director at the GMB Union. 

o Responsible for the provision of specialist advice and guidance for 

members employed in both the public and private sectors. 

 Unite the Union member.  

 Labour Party member since 2008. 

 

Lesley Francois (appointed as an independent member with legal experience) 

 Slater and Gordon LLP solicitor with 15 years of legal experience. 

 Specialist in mesothelioma and asbestos-related disease. 

 Has experience of handling occupational asthma, hand arm vibration syndrome 

(HAVS) and other work-related upper limb disorder (WRULD) claims. 

 

The new appointees commenced their 5-year periods of employment with the IIAC, on 1 

September 2019, and were welcomed by Council Chair, Dr Lesley Rushton, for the ‘wealth 

of experience they will bring in taking IIAC’s work forward’ . 

 

Speaking of areas for future work, we summarised the Council’s latest Annual Report (for the 

period between April 2018 and March 2019), in edition 281 (here). We did so, in conjunction 

with analysis of an IIAC Position Paper on assessment and objective testing of the vascular 

component of HAVS. 

 

Glyphosate-Containing Weedkiller to Be Banned in 

Germany by 2024 

 

In June 2018, pharmaceutical giant, Bayer AG, bought US agricultural business, Monsanto, 

for $63 billion. 

  

Frequent readers of BC Disease News will be aware of ongoing product litigation, 

predominantly in the US (but also Canada and Australia – read our article, here), where 

https://publications.parliament.uk/pa/cm201719/cmselect/cmjust/659/659.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/725155/Govt_Resp_to_Justice_Committee_s_Report_on_Small_Claims_Limit_for_Personal_Injury_web_.pdf
https://www.bc-legal.co.uk/bcdn/774-259-government-appoints-6-new-members-to-the-iiac
https://www.bc-legal.co.uk/bcdn/869-272-professor-raymond-agius-appointed-as-iiac-independent-member.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/815349/iiac-annual-report-2018-2019.pdf
https://www.bc-legal.co.uk/bcdn/941-281-iiac-publishes-havs-position-paper-what-more-can-we-expect-from-the-council-this-year
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/816406/iiac-position-paper-43-hand-arm-vibration-syndrome.pdf
https://www.bc-legal.co.uk/bcdn/901-276-1st-australian-product-liability-claim-filed-in-australian-court-linking-herbicide-use-and-cancer
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thousands of claimants have alleged that use of glyphosate-containing herbicide, including Monsanto’s best-selling herbicide, Roundup, 

has caused them to develop non-Hodgkin lymphoma.  

 

 

(Source: Flickr – Mike Mozart (30 April 2016): ‘Roundup, Monsanto’)  

 

In defence of these claims, Bayer has consistently relied on:   

 

‘... the consensus among leading health regulators worldwide that glyphosate-based products can be used safely and that glyphosate is 

not carcinogenic, and the 40 years of extensive scientific research on which their favourable conclusions are based’.  

 

In November 2017, EU member states voted in favour of extending licensing of glyphosate in the single market for a shorter-than-usual, 5-

year term (expiring on 15 December 2022), after World Health Organization (WHO) agency, the International Agency for Research  on 

Cancer (IARC), classified the chemical as ‘probably carcinogenic to humans’ (Group 2A). 

 

In spite of multilateral agreement, Austria took the initiative, in July 2019, to instigate an outright national ban. In edit ion 279 (here), we 

reported that a Bill had been passed in the Austrian Lower House of Parliament, with the support of Social Democrats, the Freedom Party 

and NEOS. Opponents of the Bill branded the policy as ‘pure populism’. 

 

Elsewhere in Europe, Belgium, the Czech Republic, Denmark, Italy, Malta, the Netherlands, Portugal, Switzerland and municipalities in 

France and Spain have imposed varying levels if restrictions on sale/use. We also discussed the precautionary approaches adop ted by 

various British local authorities, in edition 270 (here). 

 

Most recently, Germany, the country of Bayer’s incorporation, announced  that by the end of 2023, glyphosate will be banned. 

 

On Wednesday of this week, the German Government presented its plan of action, or ‘policy roadmap’, to gradually phase out use. 

According to this document, from 2020 onwards, glyphosate application will  be banned in public areas (e.g. city parks), private gardens 

and farmlands (pre-harvest, pre-sowing and post-harvest). What is more, glyphosate treatment on grasslands and orchard meadows, as 

well as along river and lake shores, will be met with restrictions.   

 

The impetus behind Germany’s unilateral decision is not speculation over harm to human health through primary exposure, but g rowing 

concern among biologists over plummeting insect populations, which hinders species diversity and damages ecosystems by disrupting 

natural food chains and plant pollination – these events pose an indirect impact on human populations.
6

  

 

‘What harms insects also harms people’, explained Social Democrat Environment Minister, Svenja Schulze. 

 

https://www.flickr.com/photos/jeepersmedia/26133876014
https://www.bc-legal.co.uk/bcdn/927-279-judge-to-reduce-glyphosate-cancer-damages-while-austria-edges-towards-complete-ban
https://www.bc-legal.co.uk/bcdn/854-270-british-local-authorities-re-evaluate-glyphosate-herbicide-use-amid-french-farmer-ruling
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In reaction to the latest political development, the German Chemical Industry Association has criticised its Government for ‘embarking on 

a confrontation course with European law’. 

 

Elsewhere, Bayer considers that the decision ignores ‘the overwhelming scientific assessments of competent authorities around the world’, 

which supports the view that glyphosate is safe. Further, that it will eliminate ‘an important tool for ensuring both the sustainability and 

productivity of agriculture’.
7

 

 

The share price rose by 1.8% in Frankfurt, on the day that the new policy was broadcasted, but stock has fallen in value as the week has 

progressed.
8

 

 

Graph: Bayer AG Share Price 

 

 

(Source: Hargreaves Lansdown) 

 

Cycling on UK Roads: Contributing Towards an Increase in HAVS Cases?  

 

In 2017, we reported (here) that the Industrial Injuries Advice Council (IIAC) had decided against adding vibration white finger (VWF) [a 

type of hand arm vibration syndrome (HAVS)], caused by gripping motorcycle handlebars, to the list of prescribed diseases that qualify for 

industrial injuries disease benefit (IIDB). 

 

In this article, we question, to what extent does riding a bicycle, potentially on ‘bumpy, potholed or cracked’ streets, increase the risk of 

developing HAVS? 

 

Symptoms of HAVS include: 

 Numbness; 

 Pins and needles sensation in the fingers; 

 Muscle weakness; 

 Back pain;  

 Arm ache; 

 Nerve impairment; and 

 Blood vessel damage. 

 

Although the condition predominantly affects construction workers, who are exposed to excessive levels of vibration in the ordinary course 

of their employment (i.e. through use of vibratory tools), concerns have been raised that cycling (for work, to commute, or for leisure) on 

poorly maintained roads may contribute towards overall incidence in the UK. 

 

https://www.bc-legal.co.uk/bcdn/165-189-iiac-reviews-risk-of-havs-from-motorcycle-handlebars
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In acknowledgment of this accusation, 

Edinburgh Napier University’s Transport 

Research Institute (TRI) developed a 

bicycle, which used in-built cameras, 

sensors and computers to collect ‘huge 

amounts of data’ on the transmission of 

road-to-hand vibration.
9

 It was engineered 

to measure hand-arm vibration risk [but 

what are the implications if vibration 

magnitude (m/s
2

) is not recorded, in 

accordance with British Standard (BS 5349)? 

– see edition 273 (here)]. 

 

Equipped with the ‘data bike’, targeted 

research was co-led by Professor Chris 

Oliver, the former Orthopaedic Trauma 

Surgeon, Edinburgh University Lecturer and 

Chair of Cycling UK. 

 

Divulging preliminary results in The Herald 

(Scotland), the team revealed that ‘some 

road surfaces can cause toxic doses of 

vibration’. 

 

On the roughest terrain (e.g. cobbled 

surfaces), riding for a 16-minute period put 

cyclists at risk of developing HAVS. 

 

Prof. Oliver considers that the UK may need 

to learn from other European countries, 

such as Holland, which builds roads and 

cycle lanes with the objective of minimising 

surface vibration for cyclists. 

 

He is due to present comprehensive study 

findings at the 54
th

 UK Conference on 

Human Responses to Vibration, which runs 

from 24-26 September 2019. 

 

In anticipation of the forthcoming event, a 

spokesperson for Cycling Scotland said:  

 

‘Potholes and uneven surfaces can have 

an impact on people cycling, in terms of 

both discomfort and safety, and it will be 

interesting to see the results from this 

research’.
10

 

 

Although Glasgow City Council, which 

maintains local roads, and Police Scotland, 

which deploys officers on bicycles, had 

initially expressed an interest in using the 

‘data bike’, spokespeople for both 

organisations have since disclosed that 

they are yet to introduce the technology 

and have no plans to do so in the foreseeable future. 

 

 

(Source: Flickr – J D Mack (9 November 2008): ‘Bike Cops - Hampshire Constabulary: Tactical Cycle Team, 

Southampton’) 

 

Full results of the Scottish investigation will be of undoubted relevance to the determination 

of liability in employers’ liability (EL) / public liability (PL) claims, on issues of causation and 

exacerbation of injury, as well as contributory negligence.  

 

The significance of these results to EL claims may only increase with time, as ‘cargo bikes’ 

are becoming a progressively popular mode of transport for workers in sustainable 

businesses that offer logistical or delivery services,
11

 e.g. Deliveroo.  

 

In fact, a University of Southampton study, commissioned by courier, CitySprint, found that  

‘cargo bikes’ complete jobs up to 50% faster than small vans during peak weekday times.
12

 

 

The prospect of efficiency gains are tempting a wide range of businesses to contemplate a 

move towards ‘cargo bikes’. Sainsbury’s recently became the first grocery store to 

commence a trial.
13

  

 

Claimants Sue Samsung and Apple in US over 

Potentially Cancer-Causing Mobile Phones 

 

In editions 272 (here), 277 (here) and 282 (here) of BC Disease News, we reported on mobile 

phone use as an emerging public and occupational health risk.  

 

According to Global Smartphone Penetration Data, 66% of the world’s population have 

mobile phones. This equates to 5.13 billion mobile phone users, 53% of whom own 

smartphones. The mobile device is the fastest growing man-made technological 

phenomenon of all time.
14

  

   

To function, mobile antennae emit non-ionising radiofrequency electromagnetic radiation 

(RFR), which is on the low-energy (low-frequency) end of the electromagnetic (EM) spectrum. 

https://www.bc-legal.co.uk/bcdn/877-273-advertising-standards-agency-comments-on-lawful-proficiency-of-hand-arm-vibration-monitoring-watch
https://www.flickr.com/photos/29108968@N06/3061436090
https://www.bc-legal.co.uk/bcdn/873-272-mobile-phones-do-not-cause-cancer-say-british-scientists
https://www.bc-legal.co.uk/bcdn/915-277-ee-launches-controversial-5g-mobile-network-in-multiple-uk-cities
https://www.bc-legal.co.uk/bcdn/947-282-italian-workers-compensation-authority-inail-ordered-to-pay-out-to-4th-mobile-phone-user-with-cancer
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Unlike ionising radiation, low-frequency EM 

radiation cannot penetrate deeply into 

human tissue and does not cause cancer 

by stripping electrons from atoms and 

damaging DNA. 

  

However, this does not necessarily mean 

that RFR is not carcinogenic. There may be 

another cancer-causing mechanism which 

is as yet unidentified. 

  

To-date, no public health organisation has 

definitively associated mobile phone use 

with cancer (or any other serious health 

condition) in humans. 

  

Nonetheless, in 2011, the International 

Agency for Research on Cancer (IARC), on 

behalf of the World Health Organisation 

(WHO), classified RFR as ‘possibly 

carcinogenic to humans’ (Group 2B), 

based on an increased risk of glioma (brain 

tumours that originate in glial cells
15

). The 

views and expert opinion at the heart of this 

classification were later compiled in IARC 

Monograph (Volume 102). 

 

Consequently, in 2015, a group of 215 

scientists, from 40 nations, submitted an 

international appeal to the WHO, calling for 

protection from non-ionising RFR, whose 

effects may comprise of increased cancer 

risk, cellular stress, increased levels of 

harmful free radicals, genetic damage, 

structural and functional changes of the 

reproductive system, learning and memory 

deficits, neurological disorders and 

negative impacts on general wellbeing.
16

 

 

Last week, it was reported that a Class 

Action Lawsuit had been filed by a group of 

11 American claimants, who allege that 

they are ‘at risk for problems associated 

with RF radiation exposure’ after having 

been sold defective products.
17

 

 

The litigation was influenced by an August 

2018 Investigation, headed by The 

Chicago Tribune, which identified that 

smartphones (including iPhone 7s, iPhone 

X, iPhone 8, iPhone 8 Plus, Galaxy S9, 

Galaxy S8 and Galaxy J3) were exposing 

users to levels of RFR that ‘far exceed 

federal guidelines’ – potentially up to 500% 

above the recommended US exposure limit. 

 

Before mobile phones are sold to consumers across America and Europe, they must pass 

a ‘Specific Absorption Rate’ test [measured in watts of energy absorbed per kilogram of 

body tissue (W/kg)], to ensure that radiation emissions do not pose a risk to human health.  

 

In the US and the EU, respectively, the maximum permitted ‘Specific Absorption Rates’ are 

1.6 w/kg as averaged over any 1 g of tissue,
18

 and 2.0 W/kg as averaged over any 10 g of 

tissue (except for the extremities and the pinnae where the SAR is 4 W/kg).
19

 

 

The US exposure limit, as governed by The Federal Communications Commission (FCC), is 

based on 1997 military testing on the head of a 220lb (100kg) soldier. Activists , who contend 

that mobile phones are not safe, insist that active SAR limits are therefore outdated, not 

least because children, who are more likely to use smartphones in the digital age, absorb 

up to 10-times more radiation through their skulls than adults.
20

 

 

By contrast, the maximal SAR value that must not be exceeded in the EU is based on the 

recommendations of the International Commission on Non-Ionizing Radiation Protection 

(ICNIRP) and the International Committee on Electromagnetic Safety (IEEE). 

 

On its website, Apple published results of iPhone 7 testing (and older models
21

) ‘in positions 

that simulate uses against the head, with no separation, and when worn or carried against 

the torso of the body, with 5 mm / 10 mm separation’, but did not do the same for iPhone 

7s (and subsequent models). Meanwhile, Samsung publishes testing results, claiming that 

SAR testing is ‘carried out at a separation distance of 0.0 cm’. Both manufacturers imply 

that ‘carrying or wearing its smartphones on or in close proximity to the human body is 

completely safe’. 

 

 

(Source: Pixabay) 

 

However, The Chicago Tribune Investigation, which replicated manufacturer testing 

conditions in a FFC-accredited laboratory, observed that 18 minutes of exposure (to iPhone 

7s, iPhone X, iPhone 8, iPhone 8 Plus, Galaxy S9, Galaxy S8 and Galaxy J3), at a distance 

of 2 mm, yielded SAR values well in excess of US limits. Further, that US limits were still 

breached, albeit less significantly, at a distance of 5 mm. 

 

As such, claims have been advanced against Apple Inc. and Samsung Electronics America 

Inc. on various counts, including counts of negligence. 

https://publications.iarc.fr/_publications/media/download/3143/6464cac7e8eca3fa20f11d4d134613e4870158c5.pdf
https://publications.iarc.fr/_publications/media/download/3143/6464cac7e8eca3fa20f11d4d134613e4870158c5.pdf
https://www.scribd.com/document/422976960/RF-Exposure-Class-Action
https://www.scribd.com/document/422976960/RF-Exposure-Class-Action
https://www.chicagotribune.com/investigations/ct-cell-phone-radiation-testing-20190821-72qgu4nzlfda5kyuhteiieh4da-story.html
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Specifically, they argue that the defendant 

manufacturers ‘intentionally 

misrepresented’ the safety of their mobile 

phones, having made assurances about 

‘adequate testing’ and the safety of all-

hour product use in close proximity to the 

human body. Moreover, it is submitted that 

the defendants made no effort to ‘protect 

or warn current or prospective owners’ from 

the dangers of smartphone-emitted RFR 

exposure, contra to ‘a wealth of warnings 

from scientists’. By turning ‘a blind eye to ... 

inconvenient truths’, the defendants’ 

‘superior position of authority and 

knowledge’ formed the basis of claimant 

reliance and continued use of the 

products. As such, the claimants have been 

exposed to ‘harmful levels’ of RFR that 

‘could negatively affect health’. 

 

Additionally, or in the alternative, it is 

contended that the defendants owed a 

duty to the claimants to ‘exercise 

reasonable care in selling smartphones 

that emitted RF radiation at safe levels 

when placed on or in close proximity to 

their bodies’. Further, this duty had not been 

met, as the defendants knowingly 

designed and manufactured devices 

‘whose RF exposure exceeded safe limits 

when used on or in close proximity to the 

human body’, instituted no protective or 

preventative measures and, instead, 

‘covered up’ health risks through 

‘misrepresentation’. Defendants ‘knew or 

should have known’ that the risk of injury 

from RF radiation exposure, as a 

consequence of their negligence, was 

‘foreseeable’, and that the defendants’ 

negligence has indeed increased the risk 

of harm.  

 

A medical monitoring program, with the 

specific purpose of diagnosing conditions 

resulting from RFR exposure, is sought by the 

claimants, as none of them have suffered 

physical harm thus far. 
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Welcome 

 

Welcome to the 287
th

 edition of BC Disease News.  

 

In this edition, we consider the implications of technological innovation on civil 

justice, as we reflect on a claimant’s purported service of proceedings via 

WhatsApp. 

 

We also compare the strict liability workers’ compensation schemes available in 

the UK and France, as news surfaces on a sex-related heart attack, during the 

course of a work trip, which a French Court has classified as a ‘professional 

accident’.  

 

Elsewhere, we summarise the latest (employers’ liability disease) Claims Portal  

data for July 2019.  

 

In our final article of this week’s edition, we scrutinously examine the results of a 

US study, which links occupational solvent exposure with increased prevalence 

of autism spectrum disorder in children conceived by exposed mothers. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Social Media and Effecting Service – Workers’ Compensation for Sex-Related 

Accident on Business Travel – $37 Million J&J Talc Cancer Verdict - Chris Philp MP 

on Civil Justice Reforms – July 2019 Claims Portal MI – Hearing Protection 

Measures – Solvent Exposure and Congenital Autism. 
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Service of the Claim 

Form by Social Media: 

Gray v Hurley [2019] 

EWHC 1636 (QB) 

 

Pursuant to CPR 6.3(1), valid service of the 

Claim Form within the jurisdiction of 

England and Wales [or Scotland and 

Northern Ireland – see CPR 6.40(2)] can be 

effected by any of the following methods: 

1) Personal service, in accordance 

with CPR 6.5; 

2) First class post, document 

exchange or other service which 

provides for delivery on the next 

business day, in accordance with 

Practice Direction (PD) 6A; 

3) Leaving it at a place specified in 

CPR 6.7, 6.8, 6.9 or 6.10; 

4) Fax or other means of electronic 

communication, in accordance 

with PD 6A; or 

5) Any method authorised by the 

court, under CPR 6.15. 

 

In the recent case of Gray v Hurley [2019] 

EWHC 1636 (QB), the defendant applied to 

set aside an order for alternative service (at 

an alternative place) out of jurisdiction, 

where service had been completed by 

WhatsApp message. 

 

However, the defendant did not challenge 

the claimant’s method of service. 

 

Can it be interpreted from this case that 

service by way of WhatsApp message (in 

the UK) may amount to valid service? 

 

WhatsApp messages could potentially fall 

under ‘any other means of electronic 

communication’, which require prior 

indication in writing from the receiving party 

(typically the defendant’s solicitor) that it is 

willing to accept service by this method [PD 

6A para 4.1(a)], as well as confirmation of 

where the claim form must be sent [PD 6A 

para 4.1(b)] and any limitations that apply 

[PD 6A para 4.2]. 

 

Alternatively, a party may make an 

application seeking a court order that 

either renders steps already taken to serve 

the Claim Form on the defendant by an 

alternative method as good service [CPR 

6.15(2)], or permits future service of the 

claim form by this alternative method [CPR 

6.15(1)]. 

 

In Barton v Wright Hassall [2018] UKSC 12, 

the Supreme Court concluded that a 

litigant in person’s (LiP) service by email, 

without the accepting party’s authority, was 

not valid service.  

 

Lord Sumption reasoned, at paragraphs 18 

and 19 of his judgment, that: 

 

‘Unless the rules and practice directions are 

particularly inaccessible or obscure, it is 

reasonable to expect a litigant in person to 

familiarise himself with the rules which apply 

to any step which he is about to take. 

 

... CPR rule 6.3 and Practice Direction 6A ... 

are accessible on the internet ... they are 

not in my view obscure’. 

 

Unless and until the Civil Procedure Rule 

Committee (CPRC) devises separate 

guidance for LiP (which are predicted to 

grow in number when personal injury 

reforms increase the small claims limit), 

applying a lower standard of compliance 

with rules, practice directions and court 

orders will not usually be justified. 

 

Incidentally, the Civil Justice Council 

published a Consultation Report, last 

month, which criticised the civil sector for its 

‘passive’ treatment of vulnerable claimant 

and defendant parties, engaged in civil 

proceedings.
1

 ‘Vulnerable witnesses and 

parties within civil proceedings: current 

position and recommendations for change’ 

contributed 8 key recommendations for 

change, calling for the CPRC to consider 

rule and practice direction revision, where 

appropriate: 

 

‘The Civil Procedure Rule Committee should 

consider amending the current procedure 

rules 

(and any relevant accompanying practice 

directions) to focus the attention of all civil 

Judges, 

parties and advocates upon the issue of 

vulnerability ’. 

 

Ordinarily, service by WhatsApp would 

result in proceedings being received via 

WhatsApp (a mobile phone user) and is 

therefore most likely to occur when 

unrepresented parties bring claims against 

individuals, as opposed to companies (i.e. 

employers).  

 

Nevertheless, social media is one of the 

most popular modes of communication in 

the 21
st

 century, generally speaking. 

Hypothetically, if WhatsApp could be 

utilised to validly serve a Claim Form, could 

Facebook, Instagram, LinkedIn, or Twitter 

also facilitate valid service of employers’ 

liability (EL) and product liability (PL) 

proceedings against defendant 

companies? 

 

Sex-Induced Heart 

Attack Branded as an 

‘Industrial Accident’ by 

French Court 

 

Under common law negligence, employers 

may be held liable for injuries sustained by 

employees if the claimant can prove that 

they failed to establish a safe place of work, 

a safe system of work and equipment which 

was fit for purpose.
2

  

 

It has traditionally been expected that a 

‘reasonable’ and ‘prudent’ employer would 

take ‘positive thoughts for the safety of its 

workers in the light of what he knows or 

ought to know’, per Swanwick J in the case 

of Stokes v Guest Keen & Nettlefold (Bolt & 

Nuts) Ltd [1968] 1 WLR 1776. 

 

Breaches of Health and Safety Regulations 

and common law principles form a system 

of fault-based liability, though claimants 

often have preferential recourse to 

compensation under strict liability social 

insurance regimes, where negligence 

need not be established. These schemes 

also alleviate the risk of damages being 

reduced by contributory negligence, 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1636.pdf
https://www.supremecourt.uk/cases/docs/uksc-2016-0136-judgment.pdf
https://www.judiciary.uk/wp-content/uploads/2019/09/Vulnerable-witnesses-and-parties-consultation-September-2019.pdf
https://www.judiciary.uk/wp-content/uploads/2019/09/Vulnerable-witnesses-and-parties-consultation-September-2019.pdf
https://www.judiciary.uk/wp-content/uploads/2019/09/Vulnerable-witnesses-and-parties-consultation-September-2019.pdf
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pursuant to s.1 of the Law Reform 

(Contributory Negligence) Act 1945. 

 

What if an employee is injured or killed in 

the course of a business assignment?  

 

This issue has been considered in France 

over the past decade, and the Courts have 

consistently indicated that it is possible to 

classify injuries suffered by employees on 

work travel, i.e. work away from employers’  

headquarters, as an 'accident du travail', 

literally translated as a ‘professional 

accident'. 

 

The most recent case, according to The 

Daily Mail, involved an engineer, working in 

Central France for French railway 

construction company, TSO, who was found 

dead in his hotel room, in February 2013.
3

  

 

Post-mortem results revealed that the cause 

of death was sexual intercourse-induced 

heart attack. The deceased’s family 

subsequently sought compensation under 

the Sécurité Sociale regime, France’s 

equivalent of the UK Industrial Injuries 

Disablement Benefit (IIDB) scheme.
4 

 

When the case fell before the lower Court, 

back in 2016, it found that 'a sexual 

encounter is an act of normal life like taking 

a shower or eating a meal.' 

 

Although the employer contended that the 

fatal injury was unconnected to the worker’s 

job role, especially as it occurred in the 

early hours of the morning when he was ‘off 

duty’, it was nevertheless deemed to be an 

'accident du travail'. 

 

The decision was upheld on appeal, in May 

2019, with the Appeal Court ruling that the 

timing of the incident was immaterial. The 

only distinction which could have 

circumvented liability was if the employer 

could demonstrate that the worker 

intentionally broke from their 'mission' for 

personal reasons – akin to the vicarious 

liability concept of ‘frolic of his own’, as 

coined by Baron Parke, in the case of Joel 

v Morison [1834] EWHC KB J39. 

 

The deceased’s estate was awarded 

monthly benefit of up to 80% of his salary 

until his predicted retirement age, 

proceeded by pension contributions. 

 

How Does the UK Social Security System 

Compare? 

 

According to Lewis (2017),
5

 to obtain 

disablement benefit for industrial 

accidents, the accident must cause’ the 

injury, must arise both ‘out of employment’  

and ‘in the course of employment’ and 

must happen in England, Scotland or 

Wales.
6

 

 

Expanding on these liability factors, he 

explains that ‘the industrial accident need 

not be the sole or even the predominant 

cause of injury. For example, if a heart 

attack is suffered at work the crucial 

question is ‘was it the disease that did it, or 

did the work he was doing help in any 

material degree?’
1

 

 

He also reflects on the intended scope of 

the phrase: ‘in the course of employment’ – 

what are the boundaries? Relevant factors  

include, whether the accident took place: 

 During working hours; 

o 30 minutes before – 

found to be within 

employment.
7

 

o 90 minutes before – 

found to be outside of 

employment.
8

 

 At the place of work; and 

 While the worker was doing 

something ‘incidental’ to his 

employment.  

 

On the specific issue of injuries incurred in 

the course of ‘travel’ (inclusive of a work 

excursion?), he states that: 

 

‘... the general rule that travelling is outside 

employment [was] rejected by Government 

almost 30 years ago,
9

 and [has] not been 

reconsidered since’ – i.e. they can still be 

‘incidental’ to employment. 

 

Meanwhile, accidents whilst on corporate 

travel could be envisaged by historic 

decisions involving ‘interruptions or breaks 

in work’, which have usually been regarded 

as ‘incidental’ to work, depending on:
10

 

 The nature of the employment; 

 The duration of the break; 

 The place of the accident; 

 Whether the employer consented 

to the activity; and  

 Whether the activity is in the 

employer’s interest. 

 

Even though benefit has been awarded in 

a scenario where a claimant employee left 

work to play sport and was injured,
11

 it was 

deemed ‘unreasonable’ to award workers’ 

compensation to a factory worker, who 

collided with a truck whilst waiting in a 

queue to use a cigarette smoking booth.
12

  

 

It is also important to acknowledge that, 

while a claimant’s contributory negligence 

does not bar entitlement to disablement 

benefit, it can be more detrimental to an 

IIDB claim than to a civil compensation 

claim, where the 1945 Act applies: 

   

‘... if the claimant’s conduct creates a new 

or different risk from that which arises from 

the employment, and this risk is the real 

cause of the accident, then the injury will 

not arise out of and in the course of 

employment and the claim will fail entirely’. 

 

Having deliberated over the scope of 

entitlement to disease benefit under the UK 

scheme, it would appear that the French 

social security system is more lenient and 

more inventive. As such, it would be fair to 

assume that the victim of a similar business 

excursion accident on British soil would be 

unlikely to recover compensation.  

 

However, this is not to say that the scope of 

IIDB is narrow. Nor is it to say that the scope 

of IIDB eligibility for accidents is limited to 

single incident injuries. In one case, a 

claimant was successful in defining his 

work-related hernia as the result of a ‘series 

of accidents’, rather than a ‘process’ [not 

an accident, nor a disease prescribed by 

the Industrial Injuries Advisory Council 

(IIAC)], which would otherwise have fallen 

outside of the scheme.  

 

 

 

https://www.bailii.org/ew/cases/EWHC/KB/1834/J39.html
https://www.bailii.org/ew/cases/EWHC/KB/1834/J39.html
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Johnson & Johnson Ordered to Pay $37 Million in 

Latest Talc-Cancer Trial 

 

Two days ago, a New Brunswick Superior Court jury delivered its verdict in the latest of 15,000 

US product liability cases to allege that use of Johnson & Johnson (J&J)-manufactured 

talcum powder caused consumers to develop cancer.
13

 

 

Figure: J&J Baby Powder: 

 

[Source: Flickr – Mike Mozart (3 May 2016): ‘Johnson's Baby Powder’]  

 

Claimants, Douglas Barden (65-years-old), David Etheridge (57-years-old), D’Angela 

McNeill-George (41-years-old) and Will Ronning (46-years-old), submitted that their 

peritoneal mesothelioma diagnoses were onset by long-term (since childhood) exposure to 

asbestos in J&J’s Baby Powder and Shower-to-Shower products.
14

 

 

The claimants further submitted that internal J&J documents, dating back to the 1960’s, 

were evidence of known asbestos contamination during mineral talc mining processes in 

Vermont and Italy. However, the company failed to alert both consumers and regulators of 

this, they asserted. 

 

In its defence, J&J maintained the consistent position that there is no appreciable asbestos 

in the company’s products and that there was no proof of a causal relationship between 

the claimants’ mesothelioma and product-sourced exposure. 

 

Ultimately, the jury found in favour of the 4 claimants, with Superior Court Judge Ana Viscomi 

ordering that J&J be made to pay $37.2 million in general damages. 

 

This is the 2
nd

 occasion that the New Jersey Court has ruled in favour of talc-cancer 

claimants, following a $117 million single-claimant award, earlier in 2018. 

 

This also marks the 12
th

 defeat for J&J, with 

the previous defeat having been reported 

in edition 277 of BC Disease News (here). 

 

One of J&J’s legal representatives, Diane 

Sullivan, considers that claimant success, in 

these cases, is borne out of the ‘unenviable 

position’ of having a disease where ‘no one 

knows the cause’. 

 

The same jury panel will return to Court in 

October to assess the 2
nd

 stage of trial on 

punitive damages. 

 

Company spokesperson, Jennifer Taylor, 

has already intimated that J&J ‘will pursue 

an appeal’ after the final trial phase has 

been concluded, on the basis that the 

Judge erred on several issues. 

 

Elsewhere, fresh court proceedings have 

begun this week in the US States of 

California and Georgia. 

 

New Parliamentary 

Under-Secretary of State 

Appointee to Widen 

Scope of Personal Injury 

Reforms? 

 

On Tuesday of this week, Chris Philp MP was 

confirmed as having replaced Edward 

Argar MP in the role of Parliamentary Under-

Secretary of State at the Ministry of Justice 

(MoJ).
15

 

 

One of the responsibilities for the holder of 

this position is to act as Shadow Commons 

Minister for The Rt Hon. Lord Keen of Elie 

QC’s civil justice portfolio,
16

 which includes 

personal injury sector reforms, e.g. inflation 

of the small claims track (SCT) limit.
17

 

 

As Spokesperson for the MoJ’s business in 

the House of Lords, Lord Keen QC’s primary 

role, since 2016, has been to advise the 

Secretary of State for Justice and Lord 

Chancellor on matters of civil justice – a 

position of genuine influence.
18

   

 

https://www.flickr.com/photos/jeepersmedia/26795071995
https://www.bc-legal.co.uk/bcdn/909-277-10-million-talc-cancer-verdict-delivered-in-california.html
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In last week’s edition of BC Disease News 

(here), we reported on the current state of 

reforms through the eyes of the Association 

of British Insurers’ (ABI) Head of General  

Insurance, James Dalton. We reached the 

conclusion that, while the SCT limit for road-

traffic accident (RTA) claims will almost 

indefinitely increase to £5,000 from April 

2020 onwards, it is unlikely that the 

secondary legislation passed will make 

auxiliary provision for an increase in SCT 

limit affecting employers’ liability (EL) and 

public liability (PL). 

 

Is the appointment of Chris Philp MP likely to 

change the status quo – and if so, how so? 

 

In October 2018, during a House of 

Commons debate on the Civil Liability Bill: 

Restriction on increase in small claims limit 

for relevant personal injuries, Mr. Philp 

called for the SCT limit to rise to £10,000 

across the board, for ‘consistency’. 

 

He went on to explain that the low-value 

personal injury market was operating under 

a ‘broken system’, which was generated by 

the inception of ‘morally hazardous’ 

qualified one-way costs shifting (QOCS).
19

 

 

It was his view, at that point in time, that the 

‘one-way bet’ nature of QOCS had led to 

an ‘explosion’ in claims with ‘relatively little 

merit’, with QOCS only warranting 

disapplication in rare examples of 

‘egregious fraudulence’.  

 

On the defendant side, he observed the 

‘extraordinary perverse incentive’ of QOCS, 

namely that it became cheaper for 

defendants (and their insurers) to settle a 

bad claim than to fight it: 

 

‘... defending one of these claims—

probably successfully—will cost £10,000 or 

perhaps more, they should simply choose 

to settle, which may involve paying out 

£3,000 or £4,000, without bothering to 

defend the claim’. 

 

Despite understanding the ‘commercial  

reasons’ for succumbing to expeditious 

settlement, he saw insurance companies as 

‘irresponsible’ and ‘seriously at fault’. 

 

All things considered, it would be wise for personal injury market players to prepare for 

further adjustments to be tabled in upcoming SCT limit debates. 

 

Other PI Reform Updates? 

 

Another tranche of Lord Keen QC’s civil justice portfolio is the proposed extension of fixed 

recoverable costs (FRC), including a separate regime for noise-induced hearing loss 

claims.
20

 We last reported on FRC in edition 269 (here), when the legal industry reacted to 

the Government’s 2-month consultation: Extending Fixed Recoverable Costs in Civil Cases: 

Implementing Sir Rupert Jackson’s proposals. 

 

It is expected that the Government’s response to consultation responses will be circulated 

before the end of October 2019. 

 

Updated Claims Portal (EL Disease) MI for July 2019 

 

Last month, the Claims Portal released its latest management information (MI) for July of 

2019 (including data up to 13 August 2019).  

 

It is worth mentioning that in Q1 of this year, the Claims Portal altered the format of its Excel 

spreadsheet on Portal statistics, the consequence of which is that bi -monthly EL Disease MI 

updates are less detailed now than they were in previous years. 

 

With the best part of pertinent information still presented, we can report that in July of this 

year, 395 disease claims entered the Portal. Of these 395 claims, 204 left the Portal at 

Stage 1. Time to reply expired for 175 of these claims, while 29 cases were denied or 

admitted with an allegation of contributory negligence.  

 

The graph below displays a 12-month rolling summary of CNFs sent – a definite downward 

trend. 

 

Ministry of Justice Portal – EL/Disease Statistics (July 2019) on Claims Numbers: 

 

 

https://www.bc-legal.co.uk/bcdn/967-286-will-the-upcoming-package-of-pi-reforms-include-a-small-claims-limit-rise-for-el-pl-claims
https://www.theyworkforyou.com/debates/?id=2018-10-23c.150.1
https://www.theyworkforyou.com/debates/?id=2018-10-23c.150.1
https://www.bc-legal.co.uk/bcdn/849-269-legal-industry-reacts-to-the-government-s-fixed-recoverable-costs-consultation.html
https://consult.justice.gov.uk/digital-communications/fixed-recoverable-costs-consultation/supporting_documents/fixedrecoverablecostsconsultationpaper.pdf
https://consult.justice.gov.uk/digital-communications/fixed-recoverable-costs-consultation/supporting_documents/fixedrecoverablecostsconsultationpaper.pdf
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At Stage 2 and under the Exit Process, 6 claims and 130 claims left the Portal, respectively. 

 

What is more, data indicates that 27 settlement packs were reached, additional to the 

completion of 3 court packs for Court adjudication on quantum.  

 

Of the 27 claims settled through the Portal, the average level of general damages recorded  

in July 2019 was £4,079, which is £204 more than the figure observed in July 2018 (£3,875). 

At the beginning of this year (here), when we last reviewed portal figures, the average 

damages payment was £3,734, which is £345 less than in July 2019. The table below 

illustrates the fluctuating settlement trend over the past 12-months. 

 

Ministry of Justice Portal – EL/Disease Statistics (July 2019) on Damages: 

 

 

 

Specsavers Reveals that One-Third of Employees 

Exposed to Injurious Noise Levels Lack Hearing 

Protection 

 

Under Regulation 7 of the Control of Noise at Work Regulations 2005, an obligation is 

imposed on employers to provide personal hearing protection for workers exposed to 

excessive noise levels in the course of their employment.  

 

 

 

Of course, the impact of s.69 of the Enterprise and Regulatory Reform Act 2013 on NIHL 

claims is that claimants can only establish employers’ liability under common law breach 

and not under the 2005 Regulations, if the 

alleged exposure took place after 1 

October 2013. However, the 2005 

Regulations were not repealed by statutory 

legislation and will therefore remain an 

impelling factor when establishing breach 

of duty in claims for civil compensation. 

 

Cumulative exposure to noise at or above 

the upper exposure action value (average 

daily / weekly exposure to 85 dB), without 

attenuation, can cause permanent noise-

induced sensorineural hearing loss (NIHL).  

 

This is why, in circumstances where 85 dB(A) 

Lep,d noise exposure cannot be (or is not 

yet) reduced by engineering controls or 

other technical measures, use of hearing 

protection is compulsory for employers. 

 

In February 2019, market research and 

insight consultancy, Opinium, commenced 

an investigation, on behalf of Specsavers 

Corporate Eyecare, to ascertain levels of 

compliance with Regulation 7. Naturally, 

non-compliance is an indirect measure of 

the long-term NIHL claims market.  

 

Opinium surveyed more than 500 senior 

decision makers about the types of hearing 

protection offered by their respective UK 

businesses. On Thursday of last week, results 

of this survey were published on the 

Specsavers website.
21

 These show (in 

descending percentage order) that: 

 42% of employers provide 

overhead earmuffs; 

 37% of employers provide foam 

earplugs; 

 26% of employers provide custom 

moulded earplugs; 

 21% of employers provide ear 

canal caps; 

 20% of employers provide flanged 

earplugs; 

 18% of employers provide 

integrated earmuffs; and 

 17% of employers provide 

banded earplugs. 

 

Perhaps more importantly, the survey 

revealed that 34% of employers are not 

providing hearing protection where 

mandatory, i.e. where the UEAV is reached. 

 

https://www.bc-legal.co.uk/bcdn/801-263-updated-claims-portal-mi
http://www.legislation.gov.uk/uksi/2005/1643/pdfs/uksi_20051643_en.pdf
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Director of Strategic Alliances at Specsavers, Jim Lythgow, observed the importance of 

better assessing employee needs and risks, ‘so that the most appropriate type of hearing 

protection is made available’. 

 

If custom-fit hearing protection, sculpted to the wearer’s unique ear-shape with soft, 

medical-grade silicone, is generally accepted to be the most effective PPE for noise 

exposed individuals, i.e. offers better comfort and noise attenuation than overhead 

earmuffs and foam earplugs, why did the survey have custom moulded earplugs in 3
rd

 

place and not 1
st

 place (most common)? 

 

Figure: Custom Moulded Earplugs: 

 

[Source: Wikimedia Commons  Toby Bateson (29 August 2009): ‘Brightly coloured custom moulded earplugs on a 

cord’] 

 

Prenatal Occupational Solvent Exposure Linked 

with Autism in Children 

 

In this article, we analyse the results of new research, which investigated incidence of 

autism as a reprotoxic consequence of hazardous workplace exposures. 

 

What is Autism? 

 

Autism is a neurodevelopmental disability that affects communication and behaviour. It is 

not a mental health problem.
22

 

 

It is estimated that around 1 in every 100 (700,000) UK citizens are on the autism spectrum,
23

 

based on 2011 UK census figures. 

 

In addition, there are believed to be 5-times more males with autism than females,
24

 but 

some consider the risk in females to be under-recognised.
25

 

 

The symptoms of autism were first described by Wing (1981),
26

 having observed a ‘triad of 

impairments’. 

 

 

 

1. Impairment in Social Communication 

 Delay in development of spoken 

language;  

 Inability to engage in reciprocal 

conversation;  

 Unusual or repetitive use of 

language; or  

 Abnormalities in pitch, stress, rate, 

rhythm and intonation of speech 

 

2. Impairment in Social Interaction  

 Difficulties with eye contact;  

 Lack of interest in other people;  

 Not giving or seeking comfort; and  

 Difficulty making friends. 

 

3. Impairment in Social Imagination  

 Restricted or stereotyped patterns 

of behaviour, interests and 

activities – this might present as an 

unusual and/or encompassing 

preoccupation;  

 Compulsive adherence to ritual; or  

 Unconventional use of play 

objects, such as preoccupation 

with part-objects. 

 

The World Health Organisation’s (WHO) IDC-

11 diagnostic criteria requires the presence 

of at least 2 features from each of Wing’s 

pillars of ‘impairment’, in order to perform a 

positive diagnosis of autism, provided that 

the onset of symptoms occurs before the 

age of 36 months.
27

 

 

Autism spectrum disorder (ASD) is an 

umbrella term,
28

 which groups together 

classic autistic disorder, Asperger’s 

syndrome, pervasive developmental 

disorder (PDD) and Rett syndrome.
29

 

 

The Study 

Over the past 20 years in the US, the number 

of 8-year-olds on the autism spectrum has 

doubled,
30

 without clear explanation. 

Could it be that something other than 

genetics and simple increased awareness, 

is responsible for this upward trend – 

potentially environmental and/or 

occupational factors?  

 

Uncertainty was the obvious stimulus for the 

CHildhood Autism Risks from Genetics and 

Environment (CHARGE) study, the findings of 

which were published in the journal of 

https://commons.wikimedia.org/wiki/File:Custom_moulded_earplugs..jpg
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Occupational & Environmental Medicine, 

in June 2019.
31

 

 

A team of Industrial Hygienists, from the 

National Institute for Occupational Safety 

and Health (NIOSH), reviewed the prenatal 

(3 month prior to pregnancy until birth) 

exposures of expecting parents (until birth) 

by collecting data on the work histories of 

891 male parents and 750 female 

parents.
32

  

 

537 of the children born were diagnosed 

with ASD, while 414 were typically 

developing (TD), i.e children that did not 

develop ASD.
33

  

 

The assessments were specifically looking 

at frequency and intensity of exposure to 

16 agents linked to neurological or 

congenital abnormalities in children, 

including: 

 Medicines;  

 Metals; 

 Pesticides;  

 Anaesthetics;  

 Asphalt; 

 Brake fluid;  

 Plastics; 

 Polymers;  

 Radiation; 

 Cleaners / Disinfectants; 

 Solvents (including paint 

chemicals and degreasers); And  

 Other chemicals.
34

 

 

The most common occupational exposures 

for the mothers were to 

disinfectants/cleaners, solvents and 

ethylene oxide, while the least common 

were to perchlorates, asphalt, 

polychlorinated biphenyls (PCBs), and 

machine fluids. 

 

Comparatively, the most common 

occupational exposures for the fathers  

were to disinfectants/cleaners, solvents and 

metals; while the least common were to 

perchlorates, asphalt and PCBs. 

 

All in all, there was minimal variation of 

exposure type by sex. 

 

 

 

The Results 

 

Ultimately, the NIOSH researchers found 

that maternal occupational exposure to 

solvents may increase the risk for ASD.  

 

None of the other agents were associated 

with heightened risk in either parent, or 

when the exposures of both parents were 

combined. 

 

Mothers with ‘any’ solvent exposure were 

1.5 times more likely to conceive children 

with ASD than TD children. Moreover, ASD 

incidence for mothers who had 

experienced ‘cumulative ... moderate 

level’ solvent exposure was 1.85 times 

higher than TD incidence.  

 

These results are consistent with a growing 

body of evidence indicating that 

environmental and occupational 

exposures may be associated with ASD.  

 

Supplementary research has been 

encouraged, inviting differentiation 

between solvent types, larger samples 

and/or different study designs, with a view 

to evaluating novel exposures for potential 

associations with ASD. 

 

In an email to Reuters, Lead Author, Erin 

McCanlies, advised: 

  

‘If you are pregnant, or planning to 

become pregnant, talk to your employer to 

find out what solvents are used in your 

workplace. If the solvents you work with 

might be hazardous to your health or 

pregnancy, or you aren’t sure if they might 

be hazardous, talk to your doctor’. 

 

Solvents are used in the food, plastic, 

engineering, dry cleaning, printing and 

pharmaceutical sectors. They can enter the 

blood stream through dermal contact or 

inhalation and remain in the body for 

prolonged periods. 

 

Study Limitations 

 

In spite of the fact that there was, at first 

blush, a significant increase in ASD risk 

among children whose mothers were 

exposed to solvents at work, after 

correcting for statistical bias, the observed 

associations no longer remained 

significant. Were they ever ‘significant’, if 

this is the case?  

 

What other limitations restrain the findings? 

Well, there was a failure to consider the 

potential effects of maternal smoking, 

actual exposure levels were not measured 

but merely projected, it is questionable how 

the hygienists were able to separate the 

possible multivariate nature of exposures 

and there was a failure to point out the 

absolute versus relative risk conundrum, i.e. 

a 50% to 85% increase in risk is 

inconsequential if only 1 in 100 individuals 

would ordinarily develop the disability.
35

 

 

Perhaps the most concerning limitation of 

this study, though, is that the reported odds 

ratio for ‘high’ maternal exposure to solvents 

and ASD was only 1.2. Surely the ASD risk 

should be greater than the 1.85 odds ratio 

for ‘moderate level’ exposure? 

 

Expert Reaction to the Study
36

 

 

The predominant request of most external  

experts giving opinion on this study has 

been to ‘view with caution’.
37

 

 

Accusing the paper of ‘hidden bias’, Dr. 

Peter Jenkinson, Managing Director of 

CEHTRA (Consultancy for Environmental & 

Human Toxicology and Risk Assessment) UK, 

said: 

 

‘... the odds ratios for the ... 8 agents of 

concern where 5 or more mothers were 

exposed, whilst not statistically significant 

were all greater than 1, which suggests that 

there may have been a hidden bias 

tending to increase the odds ratio in all 

case’. 

 

Elsewhere, Alastair Hay, Professor (Emeritus) 

of Environmental Toxicology at the 

University of Leeds, praised the quality of 

diagnostic investigations, but picked holes 

in the way that occupational health data 

was compiled: 

 

‘Environmental exposures were assessed by 

questioning mothers about activities, with 

approximately 2/3 of mothers providing 

details about the fathers’ circumstances. 
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The study found an association between 

mothers’ exposure to solvents, but not 

fathers, and the latter group may have 

been misclassified because they were not 

questioned directly’. 

 

Dr. Oliver Jones, Associate Professor of 

Analytical Chemistry at RMIT University, 

labelled any association ‘weak at best’, 

although Dr. Leonardo Trasande, 

Environmental Medicine Researcher at 

New York University School of Medicine was 

optimistic that the results still add ‘to our 

understanding that synthetic chemicals 

can contribute substantially to the origins of 

autism’. 

 

What would make the research ‘stronger’? 

Dr. Paolo Fusar-Poli, Reader in Psychiatry 

and Youth Mental Health at the Institute of 

Psychiatry, Psychology & Neuroscience, 

King’s College London, counselled that: 

 

‘Investigating risk and protective factors for 

severe mental disorders ... requires solid 

methods that can control for several biases 

and produce robust findings ... Only 

through such large studies, termed 

“umbrella reviews”, can we provide robust, 

evidence-based knowledge that can 

inform clinical practice’. 

 

Despite the fact that this study, inspected in 

isolation, was purely observational and was 

therefore not designed to show whether or 

how solvent exposure might directly cause 

autism, Michele Marcus, an Environmental 

Health Researcher at Emory University, 

Atlanta, hypothesised that: 

 

‘Because the child is developing inside the 

mother’s body, and we know that solvents 

and other agents readily cross the 

placenta, the mother’s exposures are 

passed directly to the child during this very 

vulnerable period of development. 

Whereas a father’s exposure could only 

impact the child indirectly - because of 

exposures taken home on clothing or 

through alterations of his sperm’. 

 

With any hope, future work will be able to 

confirm, develop or deny this theory. 
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https://icd.who.int/browse11/l-m/en#/http%3a%2f%2fid.who.int%2ficd%2fentity%2f437815624
https://www.nimh.nih.gov/health/topics/autism-spectrum-disorders-asd/index.shtml
https://www.nimh.nih.gov/health/topics/autism-spectrum-disorders-asd/index.shtml
https://www.dailymail.co.uk/health/article-7190151/Women-work-solvents-likely-autistic-children.html
https://oem.bmj.com/content/76/9/644
https://www.ibtimes.com/exposure-solvents-pregnancy-can-increase-risk-autism-kids-study-says-2807938
https://dera.ioe.ac.uk/15594/7/how_to_use_the_journal.pdf
https://www.reuters.com/article/us-health-autism-solvents/mothers-work-with-solvents-tied-to-higher-autism-risk-for-kids-idUSKCN1UB2IH
https://www.reuters.com/article/us-health-autism-solvents/mothers-work-with-solvents-tied-to-higher-autism-risk-for-kids-idUSKCN1UB2IH
https://www.sciencemediacentre.org/solvents-in-the-workplace-and-risk-of-autism-spectrum-disorders/
https://www.sciencemediacentre.org/expert-reaction-to-study-on-parental-exposure-to-solvents-in-the-workplace-and-risk-of-autism-spectrum-disorders/
https://www.sciencemediacentre.org/expert-reaction-to-study-on-parental-exposure-to-solvents-in-the-workplace-and-risk-of-autism-spectrum-disorders/
https://www.eurekalert.org/pub_releases/2019-06/b-mwe062519.php
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Welcome 

 

Welcome to the 288
th

 edition of BC Disease News.  

 

In this edition, we forewarn our readers of upcoming changes to Practice 

Direction 3E, which will affect multi-track claims, issued post-1 April 2013. From 1 

October 2019, costs incurred up to and including the date of the 1
st

 

costs and case management conference (CCMC) will be classified as 

‘incurred’, while costs incurred after that date will be classified as ‘budgeted’. 

 

We also analyse the boundaries of CPR 39 case management powers, as a 

claimant, who was 2-hours late to a 2-day trial, successfully overturned an order 

for strike out on their ‘non-attendance’. 

 

Finally, we review 2 recently published studies, the 1
st

 of which focused on the 

association between ‘long’ working hours and stroke, and the 2
nd

 of which honed 

in on professions within the equestrian industry, which may expose workers to 

dangerous levels of respirable crystalline silica (RCS). 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Attendance at Trial and Strike Out – Budgeted Costs, Incurred Costs and Costs 

Management Orders, E-Signatures in Civil Litigation – Working Hours and Stroke – 

Equestrian Dust Exposure and Occupational Lung Cancer. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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When Is Late Attendance at Trial Akin to Non-Attendance? Akita & Anor v 

Governor and Company of the Bank of Ireland [2019] EWHC 1712 (QB) 

 

In this article, we explain the reasoning behind the High Court’s reversal of an order for strike out, in the case of Akita & Anor v Governor 

and Company of the Bank of Ireland [2019] EWHC 1712 (QB). 

 

The order was originally granted by Recorder Mitchell, at Truro County Court, under the court’s powers of case management. Pursuant to 

CPR 39.3, the court may strike out a claimant’s claim if there is a failure to attend the trial.  

 

 

 

In this instance, the 2-day trial was listed to begin at 10 a.m. on 23 August 2017.  

 

By 10.40 p.m. on the day before trial (22 August), ‘the parties were in active negotiation’ and ‘had almost reached agreement’, with the 

defendant having emailed through draft settlement, but ‘there appeared to be two key points that still needed to be resolved’ , which is 

why the trial still went ahead as scheduled. 

 

However, the 2
nd

 claimant was not present at the outset. The court transcript recorded defendant counsel’s reaction to the claimants’ 

tardiness: 

 

‘It is the claimants’ claim and if they are not here prosecuting their claim, I have to apply for it to be, for judgment to b e entered against 

the claimants for the claim to be dismissed’. 

 

Whereas, the Recorder considered that it would be ‘a trifle harsh’ to take this course of action, as the court had been notified (by the 2
nd

 

claimant) that the delay (potentially until 11 a.m.) had been caused by traffic. 

 

Eventually, the 2
nd

 claimant arrived at the Court around midday, but notwithstanding his concerns, the Recorder had already taken the 

decision (at 11.35 a.m.) to dismiss the claimants’ claim on their ‘non-attendance’. 

 

As recourse to the court’s interference, CPR 39.3(3) permitted the claimants to apply for the Recorder’s order to be set aside, but their 

application was unsuccessful, when judged against CPR 39.3(5) criteria, and permission to appeal against that order was refus ed. 
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However, the claimant was subsequently granted permission to launch a substantive appeal against the original order. 

 

On appeal, claimant counsel submitted that the 1
st

 instance decision was one of ‘significant unfairness’ and that strike out had been ‘too 

draconian’, when a ‘lesser’ costs order would have been more ‘proportionate’. It was further argued that the Recorder’s discretion should 

have been exercised, in accordance with the overriding objective, and that, ‘in all the circumstances … the judge’s order was 

inappropriate and … he pulled the trigger too soon…’  

 

By contrast, defendant counsel asserted that ‘it would be a most unusual case where a party having applied to set aside and having failed 

in that application, and where the judge dismissing that application (in this case District Judge Richards) had decided that the claimants 

had failed to persuade the court that there had been a good reason for not attending the trial, for the claimants then to be able to 

succeed on an appeal in relation to the original order made’ .  It was therefore contended that ‘the court’s power under Part 39.3 should 

be looked at in the light of the right to apply to set aside and the fact that the rule provides a party with the safety net which allows a 

litigant to say that a mistake has been made and that the claim should be reinstated’. 

 

Did the claimant’s late attendance amount to ‘non-attendance’? 

 

Mr Justice Spencer emphasised that there must be a clear-cut separation between ‘not attending’ and failing to attend trial ‘on time’: 

 

‘It seems to me that it cannot mean simply failure to attend on time, otherwise a party who attended a trial listed for ten o’clock wou ld at 

10.05 be a party who had failed to attend trial, and that cannot be right’ . 

 

In devising an objective standard to determine where the end point should be set, he went on to reason that: 

 

‘... a failure to attend trial is in the context of a failure to attend by the time the judge who is due to try the case effectively decides not to 

wait any further’. 

 

Applying this test to the present case, the High Court judge concluded that: 

 

‘... it was i nappropriate and premature in those circumstances for the recorder to have triggered his power under Part 39.3 when even 

attendance by two o’clock would still have allowed the case to proceed  and be completed within the time allowed by the court. Thus, to 

have waited that long would not have caused serious inconvenience to other parties or to these parties who had allowed two days in any 

event’. 

 

Ultimately, Spencer J considered that ‘... this was not a case of wilful non-attendance but a case of a party being late’. 

 

Accordingly, the High Court allowed the appeal, finding in favour of the claimants and reinstating their claim. 

 

Full text judgment can be accessed here.  

 

Aside from undertaking an assessment of ‘risk to the trial timetable’, Spencer J’s ruling was also motivated by the ‘absence of evidence of 

an intention not to attend’. Absence, which was not deemed to be the fault of the 2
nd

 claimant. 

https://www.bailii.org/ew/cases/EWHC/QB/2019/1712.pdf
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Acknowledging the fact that ‘… [the defendant] having had no contact ... was not necessarily the same as ... [the defendant] not being 

able to make contact ...’ the judge insinuated that the defendant and the Recorder were expected to make ‘reasonable enquiries’ to 

ascertain the 2
nd

 claimant’s whereabouts, which would have ameliorated any uncertainty over the ir time of arrival and provoked the 

Recorder to afford extra time. 

 

Criticising their conduct as ‘reactive and passive rather than proactive’, it begs the question whether defendants should be duty bound to 

correct their opponents’ errors?  

 

In the context of resisting applications for relief from sanctions (for late witness statements, late payment of hearing fee and late costs 

budget), The Master of the Rolls and Vos LJ found, in the case of Denton & Ors v TH White Ltd & Ors [2014] EWCA Civ 906, that: 

 

‘... it is wholly inappropriate for litigants or their lawyers to take advantage of mistakes made by opposing parties ... The court will be more 

ready in the future to penalise opportunism ...’ 

 

What is more, when the defective service case of Barton v Wright Hassall LLP fell before the Court of Appeal,
1

 Floyd LJ remarked that 

‘technical game-playing by a defendant will count against him [per Abela v Baadarani [2013] UKSC 44]’, though Lord Sumption, at the 

Supreme Court,
2

 ruled that this principle could not apply where there was little time (before the limitation period expired) to ‘rectify any 

mishap’. 

 

More recently, Lady Justice Asplin followed Barton, in the factually similar (defective service) case of Woodward & Anor v Phoenix 

Healthcare Distribution Ltd [2019] EWCA Civ 985:  

 

‘Lord Sumption made clear at para 22 of his judgment that even if there had been time to warn, there was no duty to advise of the error’ . 

 

The Court of Appeal judge expanded on the Barton ruling, by taking into consideration ‘the effect of the duty to further the overriding 

objective as giving rise to a duty to warn the opposing party of its mistakes’. She concluded that: 

 

‘Although Lord Sumption did not expressly mention CPR r 1.3 ... It seems to me that the emphasis placed upon the prejudice wh ich would 

arise and the lack of a duty to warn in such circumstances is entirely inconsistent with a positive duty under CPR r 1.3’ . 

 

All in all, the highest of binding case authorities make a strong argument in support of non-proactive defendant behaviour, contrary to 

Spencer J’s comments, in Akita.  

 

Amended Practice Direction 3E to Make Clear Demarcation Between 

‘Budgeted’ and ‘Incurred’ Costs 

 

From 1 October 2019, Practice Direction 3E will be amended to provide ‘clearer guidance on the cut-off between budgeted and incurred 

costs’.
3

 

 

Costs budgeting was introduced as part of the wide-scale programme of civil justice reform, rolled out on 1 April 2013.  

 

Lord Justice Jackson, the architect of these reforms, regarded that the costs of litigation would be more efficiently spent i f they were 

managed before the conclusion of the case, as opposed to being assessed after the conclusion of proceedings.   

 

As a result, claimant and defendant parties must file and exchange ‘costs budgets’ (in Precedent H form), in respect of multi-track cases 

issued after 1 April 2013, pursuant to CPR 3.13.  

 

For claims worth more than £50,000, file and exchange must take place ‘not later than 21 days before the first costs and case 

management conference’ (CCMC), while cases up to the value of £50,000 require simultaneous file and exchange with directions 

questionnaires. 

 

In a recent development, reported in edition 264 of BC Disease News (here), parties must file a budget discussion report (in Precedent R 

form), for claims issued post-6 April 2016, ‘no later than 7 days before the first CCMC’. 

https://www.bailii.org/ew/cases/EWCA/Civ/2014/906.rtf
https://www.supremecourt.uk/cases/docs/uksc-2012-0023-judgment.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2019/985.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2019/985.pdf
https://www.bc-legal.co.uk/bcdn/805-264-amended-precedent-r-effective-from-late-april-2019
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Costs budgets record both ‘incurred’ and ‘budgeted’ costs (solicitors’ fees) and disbursements (court fees, expert fees, travel expenses, 

etc.), but there has been some ambiguity over the difference between ‘incurred’ and ‘budgeted’ costs. 

 

The Cambridge Dictionary defines ‘budget’ as: 

 

‘A plan to show how much money a person or organization will earn and how much they will need or be able to spend’ .
4

 

 

This would seem to imply, through use of the future tense, that the literal interpretation of the ‘budgeted’ element of a costs budget is a 

projection of how much money a party ‘will’ spend in the pursuit or defence of a claim, i.e. costs to be incurred in ‘phases’ following the 

CCMC. 

 

However, the status quo is that ‘budgeted’ costs also include an estimation of costs incurred between the drafting of the budget until the 

date of the CCMC – a position of limbo. 

 

It is anticipated that the revised PD 3E wording will draw a dividing line at the date of the CCMC, meaning that any costs in curred up to 

and including that date are classed as ‘incurred’, and costs to be incurred after that date are classed as ‘budgeted’. 

 

This distinction will have an effect on ‘costs management orders’ (CMO), directed by virtue of CPR 3.15(2), which authenticate the court’s  

approval of ‘budgeted’ costs and any agreement on ‘budgeted’ costs between the parties. More detail on this process can be found in 

PD 3E para 7. 
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In practice, the CMO implores the Costs Judge at detailed assessment (of the bill of costs) to accept the approved a nd/or agreed 

‘budgeted costs’, in the absence of ‘good reason’ to depart from it – see CPR 3.18(b) 

 

 

 

Crucially, the judge at detailed assessment may, in line with the ‘natural and ordinary meaning of the words used in CPR 3.18’ , only depart 

from ‘budgeted’ costs, where there is ‘good reason’ to do so. This principle was identified by Lord Justice Davis, in Harrison v University 

Hospitals Coventry & Warwickshire NHS Trust [2017] EWCA Civ 792, which we scrutinised in edition 190 (here): 

 

‘... the court may have regard to costs stated already to have been incurred: and that may in turn impact on its assessment of what ma y 

be reasonable or proportionate for the future.  But paragraph 7.4 of PD 3E is quite specific: as part of the costs management process the 

court may not approve costs incurred before the date of the budget costs management conference.  What it can do is record in the 

CMO its comments (if any) on such costs: which are then be taken into account when considering reasonableness and prop ortionality: a 

direction now enshrined in the amended CPR 3.15 (4) and CPR 3.18 (c) with effect from 1 April 2017. 

 

It follows ... that incurred costs are not as such within the ambit of CPR 3.18 (in its unamended form) at all.  Accordingly such incurred costs  

are to be the subject of detailed assessment in the usual way, without any added requirement of "good reason" for departure f rom the 

approved budget’. 

 

Thus, the impending amendment of PD 3E will simplify which CMO-governed ‘phases’ can be departed from, on condition that there is 

‘good reason’ to do so, while the others remain subject to detailed assessment. 

 

Tim Rice, Head of Costs at BC Legal confirms that ‘this is a welcome amendment to the CPR, adding much needed clarification on what 

costs are subjected to the budgeting process and which costs are “up for scrutiny” at detailed assessment. In practice, even without this 

amendment, many Judges at the CCMC have been seen to move the costs which were included as estimated costs at the point of the 

budget being prepared, to incurred costs at the time of the CCMC.   

 

This amendment simply clarifies the position for those preparing budgets and attending the CCMC. However, budgets prepared be low 

£50,000.00 are served sometimes many months before a CCMC and therefore by the time of the hearing it may be necessary to fil e an 

updated budget to show any increase on the “incurred” costs.   

 

It would be wise therefore to ensure that in the lower value claims, time is allowed prior to the CCMC to file an updated bud get and in the 

higher valued claims not to file a budget too soon. This practice should not affect the Precedent R negotiation process as that is confined 

to the estimated costs in any event’.  

 

https://www.bailii.org/ew/cases/EWCA/Civ/2017/792.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2017/792.rtf
https://www.bc-legal.co.uk/bcdn/170-190-costs-budgeting-v-costs-assessment-appeal-harrison-v-university-hospitals-coventry-warwickshire-nhs-trust-2017-ewca-civ-792
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Email: Tim.Rice@bc-legal.co.uk 

 

DD: 0121 796 5291 

 

Law Commission ‘Misses Opportunity’ to Confirm the Implications of E-

Signatures on Civil Litigation 

 

According to CPR 5.3, any obligation to sign a document can be satisfied by mechanically printing it. 

 

 

 

When CPR 5.3 is read in conjunction with other rules and practice directions (PD), however, the possibility of signing documents by 

mechanical means (e-signature) is less definitive.  

 

For example, CPR 32.4(1) defines a witness statement as ‘a written statement signed by a person …’ which infers that this may be an 

exception to CPR 5.3. 

 

 

 

In the courts, it has been established that an e-signature appended to a statement of truth was satisfactory [Fitzpatrick v AIG Europe Ltd, 

(unreported), 1 July 2015], but a ticked box on an online claim form could not be described as a signed statement of truth [Kassam v Gill 

and Anor (unreported), 13 August 2018. 

 

Another area of inconsistency unravels when PD 51O [Electronic Working Pilot Scheme (EWPS)] interacts with CPR 5.3. 

 

The EWPS, launched in the Queen’s Bench Division of the Royal Courts of Justice earlier this year, allows users to file documents to the 

electronic court file (CE-File), via an online portal.
5

  

mailto:Tim.Rice@bc-legal.co.uk
https://efile.cefile-app.com/


 
  PAGE | 31 

 

 

PD 51O para 4 demands that ‘original signed documents’, e.g. should be preserved and made available for future inspection. Surely, 

though, this is impossible if CPR 5.3 can circumvent the creation of wet ink hard copies. 

 

 

 

So, how admissible or evidentially sound are (purportedly) e-signed documents, generally? Equally, can claim forms and witness 

statements, as examples of essential documents in the litigation process that require a signature, be signed by mechanical means? 

 

In August 2018, the Law Commission commenced a Consultation on electronic execution of documents in England and Wales, seeking 

views on provisional conclusions and proposals for reform. It was hoped that any confusion over the English and Welsh legal s tandpoint 

on e-signatures in civil litigation might be simplified. 

 

Now 1-year on, the Commission’s Report has been presented to Parliament, pursuant to section 3(2) of the Law Commissions Act 1965, with 

the House of Commons having ordered that the publication be printed on 3 September 2019. 

 

 

 

Responding to the substance of the Report, litigators have regarded it as a ‘missed opportunity’ to confirm the implications e-signatures in 

the field of civil justice and admitted that other practitioners may ‘justifiably feel disappointed’ that the Law Commission’s Report only 

makes recommendations of ‘broad application’.
6

 It merely indorses the fact that e-signatures are admissible in evidence in legal 

proceedings and proposes techniques to substantiate the authenticity of e-signatures. 

 

It is foreseeable that the remaining issues, surrounding the compatibility of e-signatures with CPR rules and PD’s, may be debated by the 

Lacuna Sub-Committee of the Civil Procedure Rules Committee (CPRC) at a later date. 

 

10-Hour Working Days Increase Stroke Risk – Why Should UK Employers Take 

Special Notice? 

 

In April 2019, the Trades Union Congress (TUC) shared its analysis of EU Member State working hours and productivity, in 2018.
7

 

 

Last year, full-time employees in the UK worked, on average, 42 hours per-week. Despite working 1.8 hours longer than the average EU 

worker, UK workers were 8.6% less productive – see the table and graph below. 

 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2018/08/Electronic-execution-of-documents-consultation-paper.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/09/Electronic-Execution-Report.pdf
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Over the past decade, the full-time working week has shortened by 18-minutes, in the UK. Even if EU working hours were to remain 

unchanged in future years, it would take another 63-years for UK workers to benefit from an equivalent work-life balance, based on the 

present rate of decline. 

 

One of the health consequences of working longer hours is a heightened risk of stroke, with Kivimäki et al (2015)
8

 observing a 33% increase 

for those working more than 55 hours per week.
9
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In edition 203 of BC Disease News (here), we reported that the same group of experts had identified a similar relationship between atrial 

fibrillation (AF), the most common type of heart arrhythmia, and long working hours. Given that AF sufferers are 5-times more likely to have 

a stroke, this was confirmatory of previous study findings regarding stroke risk.  

 

The latest academic literature on the relationship between working hours and stroke was published in an American Heart Association 

journal, in May 2019.
10

 

 

Starting in 2012, a team of French National Institute of Health and Medical Research (Inserm) researchers began its review of  lifestyle survey 

and interview data, which corresponded to 143,592 participants, between the ages of 18 and 69, who had taken part in the CONSTANCES 

(Cohorte des Consultants des Centres d'Examens de Santé) cohort study. Part-time employees and employees who had had a stroke 

before working long hours were excluded from the investigation.
11

 

 

Records showed that 29.6% of the group worked ‘long hours’, which was classified as ‘working more than 10 hours for at least 50 days per 

year’. 

 

In addition, 10.1% of the group worked ‘chronic long hours’, which was categorised as working ‘long hours’ over a period of at least 10-

years. 

 

It was apparent that self-employed workers, CEO’s and managers were less likely to work long hours. 

 

During the follow-up period, 1,224 (0.8%) participants suffered a stroke.
12

  

 

Strokes occur when the brain’s oxygen and nutrient-rich blood supply is cut off, or restricted, either by a blood clot (ischaemic stroke) or 

by a burst weakened blood vessel (haemorrhagic stroke).
13

 When this happens, brain cells die, which can lead to brain injury, disability 

and death. 

 

For those who worked ‘long hours’, there was a 29% increase in risk of stroke, compared to those who did not. The increase in risk for those 

who worked ‘chronic long hours’ was 45%. 

 

Sex had no bearing on the results, as stroke incidence was equally prevalent in men and women. 

 

However, it appears that age may be an influencing factor, as Lead Author, Dr. Alexis Descatha, observed an ‘unexpected’ increase in 

risk among workers under the age of 50. The Paris Hospital, Angers University and Inserm Researcher has called for supplementary research 

to further explore this association.
14

 

  

Elsewhere, the UK Stroke Association’s Head of Research, Dr. Richard Francis, has stressed the importance of controlling stroke risk through 

personal lifestyle choices: 

 

‘Eating a healthy diet, finding the time to exercise, stopping smoking and getting the recommended amount of sleep can make a  big 

difference to your health’.  

 

Equestrian Workers Exposed to Lung Cancer-Causing Levels of Silica Dust 

 

Earlier this month, results of a small-scale study were published in the International Journal of Environmental Research and Public Health, 

which evaluated the occupational health risks of respirable crystalline silica (RCS) and respirable dust (RD) exposures among equestrian 

workers.
15

 

 

The health impacts of equestrian worker exposure to inhalable and respirable organic dusts, such as microorganisms, endotoxin s and β-

Glucans, have already been subjected to research. However, less is known about equestrian worker exposure to inorganic dusts, e.g. 

respirable crystalline silica (RCS), aside from just 1 previous study. 

 

Yoon et al (2013) was a case study of a horse trainer, who had worked in the sector for 23 years.
16

 3 personal exposure measurements  

were taken and 8-hour time weighted average (TWA) exposure estimates exceeded 0.025 milligrams per cubic meter (mg/m
3

). Given that 

https://www.bc-legal.co.uk/bcdn/280-203-longer-working-hours-increase-risk-of-stroke.html
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high levels of consistent exposure to RCS can lead to the development of silicosis and lung cancer (more pronounced in smokers), this 

study was indicative of an increased health risk, as well as a lack of awareness. 

 

Cancer is the leading cause of work-related mortality in the EU. 

 

The equestrian sector uses sand as a surface or footing material, typically: 

 On indoor and outdoor riding arenas;  

 On sand gallops for training race horses; 

 On longeing (horse moving around the trainer while attached to a lunge line) arenas; and  

 On horse walkers. 

 

 

[Source: Wikimedia Commons – Mathew Schwartz (11 December 2016): ‘Left In The Dust’]  

 

In the latest study, researchers from the University of Ireland, Galway, and the Institute of Occupational Medicine (IOM), in Edinburgh, 

sought to build on the existing literature by focusing on the individual exposures of an Irish equestrian centre worker.
17

 Indoor (6,000 m
2

) 

and outdoor arena (10,000 m
2

) surfaces were made of silica sand and shredded carpet (sand mixed with polypropylene, polyester and 

polyurethane fibres less than 30 mm in length). There was no mechanical ventilation supplying the arenas. 

 

From June 2018 until August 2018, the trainer was sampled over a full work shift (ranged between 480 minutes and 540 minutes, 75% to 

85% of which was time spent in the arena). Typical work duties included: 

 Cleaning stables; 

 Longeing; 

 Loose/free jumping (jumping a horse without a rider); 

 Delivering riding lessons; 

 Grooming, tacking (attaching saddle, saddle pad, stirrups, bridle, etc.) and untacking; and 

 Surface grading/raking (rake attached to an open top tractor) compacted surface to maintain a good workable footing material.  

 

A total of 16 personal exposure measurements were recorded. These were generally taken at standing height (1.5 m), apart from 

grading/raking which was taken at seated height. 

 

Inspection of quantities of RD, quartz (reflective of RCS exposure) and cristobalite in exposure samples was performed at the IOM, using 

an X-ray diffraction technique. 

 

https://commons.wikimedia.org/wiki/File:Left_In_The_Dust_(189185271).jpeg
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Geometric mean exposures of 0.124 mg/m
3

 and 0.025 mg/m
3

 were calculated for RD and RCS concentrations, respectively. Cristobalite 

was the only undetected exposure material. 

 

At these levels, the estimated relative risk of lung cancer mortality, after 40 years of exposure, increased by between 0.4% and 3.8%. They 

were therefore ‘within the range considered to be associated with increased risk for lung cancer’ . 

 

The highest RCS exposures (up to 0.09 mg/m
3

) approached the Irish occupational exposure limit value (OELV) of 0.1 mg/m
3 

and the EU 

Carcinogens and Mutagens Directive (CMD) proposed binding OEL of 0.1 mg/m
3

, whilst they exceeded the US National Institute for 

Occupational Safety and Health (NIOSH) recommended exposure limit (REL) of 0.05 mg/m
3

. 

 

RCS exposures were higher when sandy surfaces were not watered, creating more dispersion and visible clouding of dust. The ra nge of 

RCS concentrations (0.01 mg/m
3

 to 0.09 mg/m
3

) were also comparable to concentrations gathered by Yoon et al. 

 

The researchers accept that their study is somewhat limited by sample numbers, but is nevertheless and improvement on the research 

carried out by Yoon et al. 

 

Further research is encouraged on: 

 Other potential airborne hazards from different types of footing materials, e.g. recycled textiles and synthetic carpets; 

 Exposure to mixed organic dusts, e.g. endotoxin and β (1→3)-glucan; and 

 Whether components of aerosol may be capable of masking the reactivity of quartz in surface materials. 

 

In the interim, the following dust control solutions should be implemented on a precautionary basis : 

 Keep footing surfaces moist, using a water suppression technique (or potentially use alternative footing materials, such as s and 

with wood chips, or wax-coated); and 

 Supply occupational health training. 
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Welcome 

 

Welcome to the 289
th

 edition of BC Disease News.  

 

In this issue, we look at the attitude of the French Supreme Court towards ‘anxiety 

damages’ and contemplate whether or not the Courts in England and Wales 

could ever be persuaded to jump on the bandwagon. 

 

Moreover, we bring an end to the Department for Work and Pensions (DWP) saga, 

concerning the decision to prescribe Dupuytren’s contracture under the Industrial 

Injuries Disablement Benefit (IIDB) scheme, as the Government successfully passes 

a UK Statutory Instrument to that effect. 

 

Furthermore, we review the latest research undertaken by Neuropathologist, Dr. 

Willie Stewart, who was the first clinician to diagnose chronic traumatic 

encephalopathy (CTE) in an ex-professional footballer and is leading the 

Football's InfluencE on Lifelong health and Dementia risk (FIELD) study, as 

commissioned by the British Football Association (FA) and the Professional 

Footballers’ Association (PFA). 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Unless Orders and Applications for Extensions of Time – Compensating ‘Anxiety’ of 

Future Injury Without Physical Injuries – New Prescribed Disease A15: Vibration-

Induced Dupuytren’s Contracture – Reporting Industrial Disease Fatalities: The 

Notification of Deaths Regulations 2019 – Dementia Pugilistica Among Footballers 

and Rugby Players. 

 

 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Seeking Time Extensions Before an ‘Unless Order’ Expires – The Correct Test: 

Everwarm Ltd v BN Rendering Ltd (Rev 2) [2019] EWHC 2078 (TCC) 

 

Appellate authority dictates that an in-time application for an extension of time to comply with an ‘Order’ falls within the scope of CPR 

3.1(2)(a) and CPR 1.1 (the overriding objective). 

 

Lord Justice Dyson, in the case of Robert v Momentum Services Ltd [2003] EWCA Civ 299, reasoned that there was: 

 

‘... no reason to import the rule 3.9(1) checklists by implication into rule 3.1(2)(a) where an application for a n extension of time is made 

before the expiry of the relevant time limit. There is a difference in principle between on the one hand seeking relief from a sanction 

imposed for failure to comply with a rule, practice direction or court order, where such fai lure has already occurred, and on the other 

hand seeking an extension of time for doing something required by a rule, practice direction or court order before the time for doing it 

has arrived. The latter cannot sensibly be regarded as, or even closely analogous to, a relief from sanctions case. If the draftsman of the 

rule had intended that the checklist set out in rule 3.9(1) should be applied when the court is exercising its discretion und er CPR 3.1(2)(a) in 

such a case, then he could and, in my judgment, would have said so. By not spelling out a checklist in rule 3.1(2)(a), it seems to me that 

the draftsman was intending that the discretion should be exercised by simply having regard to the overriding objective of en abling the 

court to deal with cases justly including, so far as practicable, the matters set out in rule 1.1(2)’. 

 

Despite the fact that there was ‘little practical difference’ between an application made 1-day before a deadline expired and an 

application made 1-day after, Nugee J followed Robert in the case of Kaneria v Kaneria [2014] EWHC 1165 (Ch), wherein there had been 

an in-time application for an extension of time to serve a Defence: 

 

‘I am bound ... to regard an in-time application for an extension of time as neither an application for relief from sanctions, nor as closely 

analogous to one, and ... to exercise the discretion under that rule by applying the overriding objective rather than  the terms of CPR r 3.9’. 

 

Hallam Estates Ltd v Teresa Baker [2014] EWCA Civ 661 was another case that both cited and upheld Dyson LJ’s deliberate decree, in 

Robert, to differentiate between in-time applications and out-of-time applications for time extensions. 

 

However, does the ‘normal’ rule, first established in Robert, also apply to peremptory orders of the court, e.g. ‘Unless Orders’? 

 

Sitting Deputy High Court Judge, Alexander Nissen QC, was tasked with answering this technical question in the recent judgment of 

Everwarm Ltd v BN Rendering Ltd (Rev 2) [2019] EWHC 2078 (TCC) – a debate on the ‘interface between CPR 3.1 and CPR 3.9’. 

 

The basic facts of the case were as follows. 

 

On 5 July 2019, an ‘Unless Order’ was issued and was due elapse by 11 July 2019. 

 

However, less than an hour before the deadline was reached, the defendant applied for a further 7 -day extension (until 18 July) with an 

oral hearing, pursuant to CPR 3.1(2). 

 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2003/299.rtf
https://www.bailii.org/ew/cases/EWHC/Ch/2014/1165.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2014/661.rtf
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Hence, the inevitable issue arose at the oral hearing: should the defendant’s attempt to elongate the period for compliance b e treated 

as an application made pursuant to CPR 3.9 or CPR 3.1? 

 

 

 

In other words, when approving an in-time application to extend time originally limited by an ‘Unless Order’, what was the yardstick – relief 

from sanctions (and the 3-stage test laid out in Denton v TH White Ltd [2014] EWCA Civ 906 or the overriding objective? 

 

 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2014/906.rtf
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Resisting the defendant’s in-time application, the claimant placed reliance on the ‘special 

character’ of ‘Unless Orders’ and submitted that CPR 3.9 applied at all times, regardless of 

when the extension was sought. There was no express mention of ‘Unless Orders’ in CPR 

3.1(2)(a). 

 

The claimant drew further support from the approach of Andrews J, in the case of 

Eaglesham v Ministry of Defence [2016] EWHC 3011, in respect of an in-time application for 

an extension of time to comply with an ‘Unless Order’ that compelled disclosure: 

 

‘... technically this is not an application for relief against sanctions because the sanction 

has yet to bite ... However ... [it was] realistically conceded that the Court of Appeal's 

reasoning and approach in Denton ... should be applied ...’  

 

Handing down judgment, Nissen QC favoured the defendant’s position, namely that the 

appellate authorities were binding and that Eaglesham proceeded ‘on the basis of an 

erroneous concession in the law’. He went on to outline the crucial principles that 

persuaded his finding: 

 

‘(a) An application for an extension of time allowed to take a particular step in 

litigation is not an application for relief from sanctions provided that the applicant 

files his application notice before the expiry of the permitted period: Robert v 

Momentum and Hallam Estates. 

(b) This is the case even if the court actually deals with the application after the 

expiry of the relevant period: Hal lam Estates. 

(c) Although there may be little practical difference between an application made 

just before the expiry of the permitted period and one made just after it had 

expired, the law has sound practical and policy reasons for distinguishing between 

the two: Kaneria and Hallam Estates. 

(d) An in-time application for an extension of time is neither an application for relief 

from sanctions nor is it closely analogous to one: Kaneria and Hallam Estates. 

(e) An "unless" order is an order of last resort. There is a powerful public interest in 

ensuring that parties recognise the importance of complying with "unless" 

orders: S inclair v Dorsey. 

(f) However, the power to extend time for compliance with a court order pursuant 

to Rule 3.1(2)(a) does not distinguish between routine court orders on the one hand 

and "unless" orders on the other. 

(g) Accordingly, when determining an in-time application for an extension of time 

for compliance with both routine court orders and "unless" orders, the Court applies 

the overriding objective’. 

 

Ultimately, the High Court judge opted to retrospectively accede to the defendant’s 

application for more time, with the sanction having taken effect automatically [see Marcan 

Shipping (London) Ltd v Kefalas [2007] EWCA Civ 463]. Thus, the extension was granted 

through the desired channel (CPR 3.1 and the overriding objective). 

 

The material factors that inspired the judge’s exercise of the overriding objective included 

the lack of  prejudice to the claimant’s pre-trial preparations and the claimant’s continued 

pursuit of a sanction as a ‘weapon’, in spite of the fact that the defendant had already 

complied with the ‘Unless Order’ by the hearing date. 

 

In any event, he considered that relief from sanctions would also have been granted, ‘had 

that been the relevant test’. 

 

Full text judgment can be accessed here. 

 

French Supreme Court 

Extends Compensation 

for ‘Anxiety’ of Asbestos-

Related Injury to 

‘Anxiety’ of Injuries 

Caused by Exposure to 

‘Harmful or Toxic 

Substances’ 

 

Previously, in edition 232 of BC Disease 

News (here), we analysed the High Court 

decision of Kimathi & Ors v The Foreign and 

Commonwealth Office [2018] EWHC 1305 

(QB), in which Mr. Justice Stewart 

concluded that: 

 

‘... anything short of a recognised 

psychiatric condition cannot amount to a 

personal injury’.  

 

Thus, for ‘fear’ alone to constitute 

actionable injury in the jurisdiction of 

England and Wales, it cannot not be 

‘background fear’, nor can it be ‘fear’ that 

gives rise to ‘physiological changes’ which 

are de minimis non curat lex. Italy has 

adopted a similar position on the subject of 

‘fear’, ‘emotional distress’, or ‘anxiety’ (of 

injury).  

 

As Casals (2010) discussed: 

 

‘Compensating for mere anxiety which 

does not amount to a medically assessed 

disease entails the moral hazard of 

compensating for fake and unworthy 

claims’.
1

 

 

In spite of this spillover risk, the law in Spain 

dictates that damages for anxiety should 

be recoverable per se if it is ‘real, effective 

and certain’.
2

 For example, a Spanish 

claimant, who had been erroneously 

diagnosed with AIDS, was compensated for 

‘fear’ of developing the condition.
3

 

 

‘Anxiety’ is also treated differently in France. 

 

https://www.bailii.org/ew/cases/EWHC/QB/2016/3011.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2007/463.html
https://www.bailii.org/ew/cases/EWHC/TCC/2019/2078.pdf
https://www.bc-legal.co.uk/bcdn/557-232-is-fear-an-actionable-injury-kimathi-ors-v-the-foreign-and-commonwealth-office-2018-ewhc-1305-qb.html
https://www.bailii.org/ew/cases/EWHC/QB/2018/1305.rtf
https://www.bailii.org/ew/cases/EWHC/QB/2018/1305.rtf
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Not only are damages for ‘anxiety’ 

accessible under the national asbestos 

compensation fund (FIVA), established by 

the Government in 2000,
4

 but are also 

approved by a host of civil judgments. 

 

In a landmark judgment, delivered on 11 

May 2010, the Social Chamber of the 

French Supreme Court ruled for the first time 

that employees, who were permanently 

concerned that they would develop an 

asbestos-related disease in future, would 

be compensated for so-called ‘anxiety 

damage’, provided that they could satisfy 

a set of strictly-defined criteria.  

 

The Law of 23 December 1998 allowed 

workers in a list of establishments (of which 

there were over 900 sites) to take early 

retirement if they had been exposed to 

asbestos (ACAATA, or allocation de 

cessation anticipée d'activité des 

travailleurs de l'amiante), even without a 

diagnosed occupational disease.
5

  

 

Claimant success, on the back of the 2010 

ruling, was dependent upon the alleged 

occupational exposure taking place 

during a specific time period on any 1 of 

these French Government-listed sites (the 

majority of which were engaged in 

asbestos processing and shipbuilding), 

which: 

 Used asbestos as a raw material or 

as insulation; and  

 Exposed a significant number of 

employees.  

 

Almost a decade later, the scope of this 

principle was expanded. On 5 April 2019, 

the Plenary Assembly of the Supreme Court 

(the highest and most respected Bench) 

removed the strict criteria that had been 

established in 2010, and opened up 

‘anxiety damage’ claims to all workers who 

had been in contact with asbestos in the 

course of employment in France (including 

those not on the Government list), but had 

not sustained physical injuries.
6

 

 

Establishing that a defendant employer has 

breached its duty of care in these cases is 

a rebuttable presumption, i.e. an employer 

can be exonerated from liability if it can 

show that the necessary health and safety 

measures were implemented. Further, the 

onus is on the claimant to prove that they 

were significantly exposed to asbestos dust, 

resulting in ‘anxiety damage’. 

 

Compiegne Labour Court followed the April 

2019 ruling in June, compensating 130 

employees of a specialized glass 

manufacturing and processing factory.
7

  

 

The Court found that the claimants had 

been ‘substantially exposed to the 

inhalation of asbestos fibres ... subsequent 

to a breach of the contractual obligation of 

safety provoked by their employer’, which 

resulted in ‘psychological harm’.  

 

Most recently, the French Supreme Court, in 

a judgment dated 11 September 2019, 

extended the decade-long ‘anxiety 

damage’ principle once more.
8

 

 

Although the judgment was made in 

relation to mining workers, the wording was 

‘broad’ and implies that any employee, 

who can adduce evidence of workplace 

exposure to a ‘harmful or toxic substance’ 

that comes with a ‘high risk’ of contracting 

a ‘serious disease’, can advance a claim 

for ‘anxiety damage’. 

 

Who would qualify as having been 

exposed to ‘harmful or toxic substances’? 

 

If ‘harmful or toxic substances’ are defined 

as those substances protected by the 

European Regulation on Classification, 

Labelling, and Packaging of Substances 

(CLP), then French employees exposed to 

some 4,000 substances may now be 

entitled to ‘anxiety’ compensation 

payment. 

 

Of course, ‘fear’ of harm requires 

knowledge of the attribution between 

exposure and injury, meaning that the 

duration of anxiety will begin when the 

limitation clock starts ticking and last for a 

maximum of 5-years. This is the French 

equivalent of the 3-year limitation period 

for personal injuries, in the UK (subject to 

s.33 of the Limitation Act 1980). 

 

Does the academic literature suggest that 

France is moving in the right direction on 

this issue? 

 

Not so long ago, Njoya et al (2017)
9

 

conducted a large-scale study on the 

psychological effects of asbestos exposure 

among exposed individuals, on the 

assumption that too little attention was 

being paid to the issue. 

 

‘Probable anxiety’ and ‘probable 

depression’, among the 2,210 asbestos-

exposed participants, was 19.7% and 

9.9%, respectively. 

 

Firstly, the results confirmed that this was a 

‘sizeable’ proportion of the group. 

Secondly, that self-assessed intensity of 

exposure to asbestos was ‘associated’ with 

increased odds of developing anxious and 

depressive symptoms. Thirdly, that 

asbestos-risk perception and self-

perception of asbestos-related disease risk 

were both ‘strongly associated’ with the 

prospect of suffering anxious and 

depressive symptoms. 

 

Ultimately, risk perception was identified as 

being a ‘crucial factor’ in affecting 

attitudes towards human health.  

 

Only time will tell whether the law in England 

and Wales will ever gravitate towards 

allowing compensation to be awarded to 

claimants with ‘anxiety’, in the absence of 

physical injuries. 
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Vibration-Induced Dupuytren’s Contracture: A ‘Prescribed Disease’ from 

December 2019 

 

In July 2019, the Industrial Injuries Advisory Council (IIAC) issued its latest Annual Report. We reviewed its contents in detail in edition 281 of 

BC Disease News (here). 

 

One of the sections recounted the convoluted background to the eventual prescription of vibration-induced Dupuytren’s contracture, 

otherwise known as ‘miners’ claw hand’, under the Industrial Injuries Disablement Benefit (IIDB) scheme. 

 

Dupuytren’s contracture is caused by the thickening of connective tissue in the palmar region of the hand. As a result, sufferers will present 

with one or more fingers that have contracted and are bent inwards (towards the palm). 

 

 

[Source: Wikimedia Commons ─ MikkTooming (30 September 2014): ‘Dupuytren’] 

 

We first discussed, in edition 136 (here), that the IIAC had recommended entry on the list of prescribed diseases in a 2014 Report, entitled: 

Dupuytren’s contracture due to hand-transmitted vibration.  

 

It was concluded that, given sufficient exposure to hand-held vibrating tools, the risk of Dupuytren’s contracture was more than doubled. 

Whereas, the early (pre-contracture) stages of the disease were not considered to be significantly disabling and were unlikely to qualify 

for IIDB payment. 

 

Tracking the Government’s reaction, we subsequently reported, in edition 224 (here), that the former Minister of State for Disabled People, 

Health and Work, Sarah Newton MP, had chosen not to heed the Council’s advice.  

 

However, the Autumn 2018 Budget recorded that Ms. Newton had been persuaded to (almost immediately) reverse her original decision.  

 

At the time, we endorsed the prediction of various news outlets (here), that disablement benefit claims for Dupuytren’s contracture, caused 

by excessive occupational exposure to vibration, could be brought as early as Spring 2019. 

 

This reckoning was premature, though, as the Department for Work and Pensions (DWP)-drafted Regulations (with the IIAC’s input) were only 

finalised and laid before Parliament this month (9 September 2019).  

 

Confirmation of IIDB prescription (PD A15) has been legislated through Regulation 2 of The Social Security (Industrial Injuries) (Prescribed 

Disease) Amendment Regulations 2019 and will enter into force on 9 December 2019. Successful applicants will need to meet the 

conditions underlined in red (below). 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/815349/iiac-annual-report-2018-2019.pdf
https://www.bc-legal.co.uk/bcdn/941-281-iiac-publishes-havs-position-paper-what-more-can-we-expect-from-the-council-this-year
https://upload.wikimedia.org/wikipedia/commons/0/0b/Dupuytren´s_contracture_on_the_left_hand.jpg
https://www.bc-legal.co.uk/images/pdf/136%20BC%20Disease%20News%20-%2015.04.2016%20Edition%20136.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/308645/dupuytrens-contracture-report.pdf
https://www.bc-legal.co.uk/bcdn/487-224-miners-claw-hand-not-added-to-industrial-injuries-disablement-benefit-scheme.html
https://www.gov.uk/government/publications/budget-2018-documents/budget-2018
https://www.bc-legal.co.uk/bcdn/723-253-autumn-2018-budget-adds-dupuytren-s-contracture-to-the-iidb-scheme.html#_edn2
http://www.legislation.gov.uk/uksi/2019/1241/pdfs/uksi_20191241_en.pdf
http://www.legislation.gov.uk/uksi/2019/1241/pdfs/uksi_20191241_en.pdf
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Doctors Must Report ‘Suspected’ Occupational Disease Fatalities to Coroners 

Under New Regulations 

 

The Notification of Deaths Regulations 2019, which were laid before Parliament on 15 July 2019, will enter into force on 1 October 2019.
10

  

 

The effect of these Regulations is to impart a legal duty on medical clinicians to consistently refer deaths to coroners, as soon as is 

‘reasonably practicable’ after the duty arises [per Regulation 4(1)], where it is speculated that there may be a further need for an 

investigation or inquest. 

  

‘Injury or disease attributable to employment’ is listed in Regulation 3(1) as a ‘suspected’ cause of death that is duty-bound to be reported. 

 

 

 

According to Ministry of Justice (MoJ) Guidance for registered medical practitioners, published on 13 September 2019, ‘diseases’ 

encompassed by Regulation 3(1)(a)(ix) could include (but are not limited to): 

 A current or former coal miner who died of pneumoconiosis; 

 A current or former furniture worker who died of cancer of the nasal sinuses; 

 A current or former construction worker who died of asbestos-related lung disease e.g. asbestosis or mesothelioma; or 

 A current or former rubber or paint worker who died of bladder cancer. 

 

Mirroring this advice, the Chief Coroner published GUIDANCE No. 31 DEATH REFERRALS AND MEDICAL EXAMINERS. 

 

http://www.legislation.gov.uk/uksi/2019/1112/pdfs/uksi_20191112_en.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/831100/notification-deaths-regulations-2019-guidance.pdf
https://www.coronersociety.org.uk/_img/pics/pdf_1568892330-464.pdf
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Information passed between doctors and the relevant senior coroners must be completed in writing [Regulation 4(2)], or in exceptional 

cases, orally (with written confirmation thereafter). If so, the information must include the following details [itemised in Regulation 4(3)]: 

 

 

 

Although there are no expressed sanctions for non-compliance with the 2019 Regulations (i.e. a failure to notify), consequences could 

consist of: 

 A referral to the General Medical Council; 

 Offences for perverting the course of justice, misleading a coroner, or withholding a relevant document; or 

 A Report to Prevent Future Deaths, sent to the Chief Executive of the affected healthcare organisation.
11

 

 

There are indirect incentives for medical professionals to comply with the Regulations, therefore. 

 

Whether or not this new legal obligation increases the number of fatal injury claims, brought on behalf of deceased employees against 

former employer(s) (and their employers’ liability insurers), is yet to be seen. 

 

‘Traumatic brain injury-Related NeuroDegeneration' (TReND) Among Ex-

Professional Footballers and Rugby Players 

 

We have been monitoring the link between professional football and degenerative brain damage for well -over a year, now.  

 

Dr. Willie Stewart was the first clinician to diagnose dementia pugilistica, also known as chronic traumatic encephalopathy (CTE), in an ex-

professional footballer post-mortem. 

 

This diagnosis occurred during the landmark autopsy of West Bromwich Albion legend, Jeff Astle, in 2014, which we reported in  edition 203 

of BC Disease News (here). In the coroner’s supplementary report, his death was described as an ‘industrial disease’.  

https://www.bc-legal.co.uk/bcdn/271-203-degenerative-brain-disease-in-football.html
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Some neuropathologists believe that CTE is by repeated blows to the head [episodes of 

(sub-) concussion]. The disorder has therefore been linked with contact sports and 

anticipated in former-professional athletes, including footballers who frequently head(ed) 

footballs. 

 

 

[Source: Wikimedia Commons – Alasdair Middleton (23 May 2009): ‘Header (St Mirren 0-1 Hamilton Academical May 

2009’] 

 

In 2017, the British Football Association (FA) and the Professional Footballers’ Association 

(PFA) commissioned a long-term project, called Football's InfluencE on Lifelong health and 

Dementia risk (FIELD). The ongoing FIELD study is led by Dr. Stewart, who is also an Honorary 

Clinical Associate Professor at the University of Glasgow’s Institute of Neuroscience and 

Psychology. 

 

The protocol for FIELD was published in the British Medical Journal, in April 2019,
12

 with results 

expected by the end of 2020.
13

 10,000 former professional footballers and 30,000 members  

of the general population are participating in this retrospective cohort review. 

 

In edition 259 (here), when we last reported on the possible link between head trauma and 

the specific dementia sub-type, we informed our readers that The Telegraph had come by 

the interim results of a new study, once again involving Dr. Stewart.  

 

His team inspected 11 brains that had been donated to the Glasgow Brain Injury Research 

Group (GBIRG) programme and identified that 72% of former footballers and 75% of former 

rugby players, with a history of dementia, exhibited CTE pathology. 

 

Of the 7 ex-footballer and 4 ex-rugby players examined, whose careers spanned between 

11 and 32 years, the vast majority first showed dementia symptoms in their 50’s or 60’s and 

died before the age of 80.  

Considering that just 12% of the general 

population present with CTE pathology, 

incidence was 6-times higher among ex-

professional athletes. 

 

Full results of this ‘ground-breaking’ work 

have since been published in the Acta 

Neuropathologica journal.
14

 

 

Perhaps the most interesting and ‘striking’ 

conclusion reached by the article’s authors 

is the extent of ‘mixed’ pathologies, co-

existing with CTE, among young patients. 

This is because ‘mixed’ pathologies are 

typically observed in very elderly people. 

 

Other co-morbidities observed alongside 

CTE included Alzheimer’s, Parkinson’s 

disease, chronic cerebrovascular disease 

and dementia with Lewy bodies.
15

  

 

As a result, the group from 

University of Glasgow, in collaboration 

with researchers from the University of 

Pennsylvania, invented the term, ‘Traumatic 

brain injury-Related NeuroDegeneration'  

(TReND), within which CTE could be just 1 

variant.
16

 The clinical significance of 

neuropathologic change consistent with 

CTE (CTE-NC) remains uncertain.
17

 

 

Referring to CTE as a ‘passenger’ 

pathology, Dr. Stewart explained: 

 

‘Our findings suggest that, while CTE is 

prevalent in a high number of the patients 

we studied, in many cases it is not the 

primary pathology driving the dementia. 

 

In other words, while head injury-associated 

degenerative brain disease is important in 

these patients, the reality of dementia in 

former footballers and rugby players is that 

the disease is more than just CTE, and more 

complex. 

 

This work demonstrates the incredible 

importance of research brain donation to 

support such detailed examination of the 

pathology of dementia ...’
18

 

 

Having followed this study with interest, Dr. 

Bennet Omalu, the physician credited with 

having identified some of the first CTE cases 

in American football, agreed with Dr. 

https://upload.wikimedia.org/wikipedia/commons/b/be/Kopfbälle.jpg
https://www.bc-legal.co.uk/bcdn/776-259-three-quarters-of-football-and-rugby-player-brains-exhibit-dementia-pathology
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Stewart that there is a need to ‘move away’ 

from the ‘monolithic’ view that CTE is the 

only type of brain damage associated with 

sport-related head trauma:  

 

‘It is one of a spectrum. We now call it the 

Traumatic Encephalopathy Syndromes. TES. 

This includes dementias, Parkinson’s, 

Alzheimer’s, Lewy body dementia and 

others. We shouldn’t become myopic and 

focus on CTE alone. It is one of many 

diseases in this spectrum’.  

 

Elsewhere, the ex-Newcastle United forward 

and television pundit, Alan Shearer, who 

has prominently campaigned for 

additional research on this issue, heralded 

the results as ‘incredibly important’:
19

 

 

‘Finally, we are beginning to see some 

progress towards understanding dementia 

in former footballers and I look forward to 

hearing more from these studies’. 

 

Other Relevant Updates in the 

Degenerative Brain Injury Field? 

 

Research, led by British Professor of 

Neurology, David Sharp, has investigated 

the effects of single head trauma on 

progressive brain deterioration and long-

term cognitive decline.
20

 

 

This is a juxtaposition to the clinical research 

appraised in the section above, which 

focused on the neurodegenerative effects  

of cumulative sub-concussive head 

trauma. 

 

Results of the Medical Research Council 

and the NIHR Imperial Biomedical Research 

Centre-funded study were published in the 

1
st

 week of this month, in the Science 

Translational Medicine journal.
21

 

 

Scientists at Imperial College London’s 

Dementia Research Institute and the 

University of Glasgow recruited 21 patients 

from the Institute of Health and Wellbeing at 

the University of Glasgow and from the 

Imperial College Healthcare NHS Trust, who 

had suffered a moderate-to-severe head 

injury between 18 and 51 years ago, either 

in a car accident, assault or fall.  

Their brains underwent positron emission 

tomography (PET) scans and these were 

compared against the scans of 11 healthy 

individuals, who had not experienced a 

head injury. 

 

The scans were testing for tau protein. Tau 

provides structural support to microtubules 

in nerve cells within the brain and, when 

these cells are damaged, tau forms into 

clumps, or ‘tangles’.
22

 Presence of tau is 

believed to be connected to progressive 

nerve damage and CTE. 

 

Consequently, scanning was combined 

with a substance that binds to tau protein, 

called flortaucipir. 

 

Study findings confirmed that none of the 

control group brains contained ‘tau 

tangles’.  

 

However, 15 of the 21 head injury victims 

had unusually high levels of tau, particularly 

in the outer layers most vulnerable to 

external impact. They also had higher 

levels of nerve damage, predominantly in 

the white matter of the brain.  

 

Most significantly, this is the first time that 

‘tau tangles’ have been observed in living 

patients, as all prior findings have occurred 

in post-mortem examinations. 

 

Lead Author and Clinical Lecturer in 

Neurology, Dr. Nikos Gorgoraptis, opined 

that: 

 

‘This research adds a further piece in the 

puzzle of head injury and the risk of 

neurodegeneration. Not all patients with 

head injury develop these protein tangles, 

and some patients can have them for 

many years without developing symptoms. 

While we know tau tangles are associated 

with Alzheimer’s and other forms of 

dementia, we are only beginning to 

understand how brain trauma might lead to 

their formation. What is exciting about this 

study is this is the first step towards a scan 

that can give a clear indication of how 

much tau is in the brain, and where it is 

located’.
23

 

 

A limitation of the study is that it was too 

small to say with certainty that there is a 

relationship between tau concentration 

and symptom severity (a dose-dependent 

response). 

 

Nevertheless, it compliments yet more 

research from Dr. Stewart, who, in 

partnership with Dr. Elisa Zanier and Dr. 

Roberto Chiesa at the Mario Negri Institute 

for Pharmacological Research of Milan, has 

documented evidence of how a single 

traumatic brain injury can generate tau 

protein and slowly spread through the 

brain, resulting in memory deficit and 

neuronal damage. 

 

Paralleling brain specimens from human 

patients, surviving a year or more after a 

single, severe traumatic brain injury, 

against similarly injured mice, the Brain
24

 

journal article concluded that: 

 

‘... a single brain trauma is associated with 

widespread tau deposition in humans and 

... the formation of a self-propagating form 

of tau in a relevant animal model [which] 

provides the first evidence for how a 

mechanical brain injury might evolve into 

chronic degenerative brain disease, 

including CTE’.
25
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