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Welcome 

 

Welcome to the 290
th

 edition of BC Disease News.  

 

In this issue, we share the insurance industry’s reaction to news that the personal 

injury discount rate (PIDR) in Scotland will remain at (-)0.75%, in spite of rate 

inflation in England and Wales, which took place in July 2019. 

 

Moreover, we quote several judges, who have been outspoken on the (lack of) 

competency and impartiality among expert witnesses, in recent times. We do so 

in conjunction with the inauguration of the Expert Witness Institute’s (EWI) ‘Certified 

Member’ Scheme. 

 

Our final article of this week’s edition provides a background to ‘Everybody Flies’, 

a controversial documentary produced by a prematurely retired British Airways 

(BA) pilot, who is convinced that pilots and cabin crew are at risk of developing 

‘aerotoxic syndrome’, through inhalation of contaminated air.   

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

J&J Talc-Cancer Trial Loss – PD 3E Para 7.4 on ‘Budgeted’ and ‘Incurred’ Costs –

Personal Injury Discount Rate in Scotland – EWI ‘Certified Member’ Scheme – BA 

Pilot-Directed Documentary ‘Aerotoxic Syndrome’: ‘Everybody Flies’.   

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Johnson & Johnson’s 13
th
 Talc-Cancer Trial Loss Yields $40 Million Damages 

Order 

 

In edition 287 of BC Disease News (here), we reported that Johnson & Johnson (J&J) had been ordered to pay $37 million to 4 litigants, at 

a trial in New Jersey. The jury verdict represented the talcum powder manufacturer’s 12
th

 loss among thousands of ongoing product liability 

claims. 

 

The latest mesothelioma victim to have her case heard at trial was 71-year-old, Nancy Cabibi. She and her husband filed a lawsuit against 

Johnson & Johnson on 15 June 2017, in Los Angeles County Superior Court (state Court).  

 

On 18 April 2019, J&J sought to transfer Mrs. Cabibi’s case to the US District Court for the District of Delaware (federal Court), along with 

around 2,400 other cases that named talc product supplier, Imerys Talc America, as a co-defendant to proceedings, on account of its 

Chapter 11 protection in bankruptcy filing. 

 

Although J&J’s motion ultimately failed, as was discussed in edition 273 (here), the claimants’ ‘imminent’ trial date had been lost. 

 

On 3 May 2019, however, the US District Court for the Central District of California granted the claimants’ application to remand the action 

to state Court (where the lawsuit was filed) and proceed to expedited trial, in light of Mrs. Cabibi’s ‘rapidly declining’ condition. 

 

Court documents revealed that she had been diagnosed with mesothelioma in 2017 and had undergone surgery, chemotherapy, radiation 

and immunotherapy treatments.
2

 

 

It was alleged that her cancer had been onset by ‘regular’ use of Johnson & Johnson's Baby Powder and Shower to Shower products. 

 

During the 4-week trial, the jury was told that tissue samples, taken from Mrs. Cabibi’s body, had tested positive for tremolite and anthophyllite 

asbestos, which have been linked with talcum powder contamination. 

 

J&J’s lawyers contended that the injured claimant had been exposed to ambient asbestos in the industrial area of Los Angeles. Countering 

this, lawyers for the claimants argued that she had never worked in or around any facilities (e.g. a factory) where exposure to asbestos was 

possible and that atmospheric exposure alone would not have been enough to trigger her cancer.
3

   

 

After 6-days of deliberation (Friday, 27 October 2019), once final submissions had been conveyed by the parties, the jury delivered i ts 

verdict, finding in favour of the claimant with 3-fold reasoning: 

1. J&J’s products were contaminated with asbestos and were therefore defective.  

2. Use of these products was a ‘substantial factor’ in Mrs. Cabibi’s development of mesothelioma.  

3. J&J knew of the potential risks but failed to warn consumers. 

 

The Idaho couple was awarded $40.3 million, broken down as follows: 

 $1.2 million in pecuniary (monetary) damages, including past and future medical costs;  

 $6.5 million for past non-pecuniary damages;  

 $12.6 million for future non-pecuniary damages; and  

 $20 million to Mr Cabibi.
4

  

 

No punitive damages were awarded in the case, as the claimants failed to persuade the jury that J&J had negligently designed or sold its 

products, or that it had acted with malice or fraud. 

 

Speaking to The Sun, on Wednesday, a spokesperson for the company expressed its dissatisfaction with latest Court ruling:  

 

'We will pursue an immediate appeal of today’s verdict because Johnson’s Baby Powder does not contain asbestos nor does it ca use 

cancer, as many global regulatory bodies have found for many years, and multiple juries in the US have also found in recent months’ .
5

 

 

 

 

https://www.bc-legal.co.uk/bcdn/974-287-johnson-johnson-ordered-to-pay-37-million-in-latest-talc-cancer-trial
https://www.bc-legal.co.uk/bcdn/878-273-j-j-fails-to-exercise-creditor-loophole-talc-cancer-claims-remain-in-state-courts
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Graph: J&J Share Price 

 

(Source: Hargreaves Lansdown) 

 

Revised Practice Direction 3E Para 7.4 Takes Effect, Pleasing Costs Lawyers 

 

This week, as part of the 109
th

 update to the Civil Procedure Rules, amended procedural guidance on costs budgeting and case 

management entered into force. 

 

We previewed the forthcoming change a fortnight ago (here), in BC Disease News. 

 

The new Practice Direction 3E para 7.4, drafted by the Master of the Rolls under powers delegated to him by the Lord Chief Justice, reads: 

 

 

 

This seemingly minor adjustment in wording has the profound effect of definitively classifying costs incurred ‘up to and including’ the date 

of the 1
st

 (costs and) case management conference (C)CMC as ‘incurred’ costs, leaving costs incurred beyond that date as ‘budgeted’ 

costs. 

 

Further, it clarifies the position for Costs Judges at detailed assessment, who, having acknowledged the existence of a costs  management 

order (CMO), can only depart from ‘budgeted costs’ on the basis that there is ‘good reason’ to do so, while ‘incurred costs’ remain subject 

to the standard detailed assessment process. 

 

Scottish Discount Rate Still (-)0.75%, Following September Review 

 

In edition 280 of BC Disease News (here), we reported that the former Lord Chancellor and Secretary of State for Justice, David Gauke MP, 

had completed his review of the personal injury discount rate (PIDR) in England and Wales. The rate is used to determine lump  sum damages 

for future losses, costs and expenses in personal injury and fatal accident claims. 

 

The upshot of the 2019 review was an increase to (-)0.25%, effective from 5 August 2019. 

 

Although some insurance market players considered this to be a ‘move in the right direction’, with the previous rate having been set at (-

)0.75%, the current PIDR, often referred to as the Ogden rate, is still poles apart from the longstanding 2.5% rate, which applied between 

2001 and 2017. 

 

https://www.hl.co.uk/shares/shares-search-results/j/johnson-and-johnson-com-stk-usd-1-cdi/share-charts
https://www.justice.gov.uk/courts/procedure-rules/civil/pdf/update/cpr-109-pd-update.pdf
https://www.bc-legal.co.uk/bcdn/980-288-amended-practice-direction-3e-to-make-clear-demarcation-between-budgeted-and-incurred-costs
https://www.bc-legal.co.uk/bcdn/937-280-new-ogden-discount-rate-rises-by-0-5-what-impact-will-this-have-on-asbestos-related-mesothelioma-claims
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What about Scotland? 

 

Under the Damages (Investments Returns and Periodical Payments) (Scotland) Act 2019, Schedule B1 regulates rate review. 

 

The Act entered into force on 1 July 2019, which was the ‘appointed day’ [s.1(3)(b)] upon which the first review had to be started [s.1(2)]. 

 

 

 

In view of the fact that s.3(1) allows the rate-assessor (The Government Actuary) a maximum period of 90-days, in which to determine a 

new rate of return, the target date was 28 September 2019. 

 

 

 

As it happens, the review was completed on 27 September, with just 1-day to spare. 

 

Since the Government Actuary’s Department had, only a matter of months prior, advised the Government to set the PIDR at ( -)0.25% in 

England and Wales, was it ominous that the Scottish review had exhausted almost all of the allotted decision-making time? 

 

Controversially, Martin Clarke (the Government Actuary), in a Report published on Monday, advised the Scottish Government to fix the (-

)0.75% rate, as opposed to simply mirroring the new PIDR in England and Wales.
6

 

 

 

http://www.legislation.gov.uk/asp/2019/4/pdfs/asp_20190004_en.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/835267/20190927_Scotland_PIDR_GA_report.pdf
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This week, representatives of the Scottish 

division of the Forum of Insurance Lawyers 

(FOIL) have described the devolved 

Executive’s recommendation to leave the 

rate unchanged as ‘very disappointing’. 

 

FOIL believes that PIDR disparity across UK 

jurisdictions will have serious negative 

implications: 

 

‘The lower Scottish rate means that Scottish 

claimants will receive higher compensation 

payments. The differential is therefore likely 

to result in injured people raising claims in 

Scotland rather than England and Wales if 

they can. It is feared that this forum 

shopping will cause delays and higher 

costs. 

 

The new rate is very disappointing for the 

insurance industry which considers that the 

rate does not adhere to the principle of 

100% compensation. This new rate 

artificially boosts compensation payments 

well beyond those being paid in the rest of 

the UK’.
7

 

 

If, as we reported in edition 282 (here), the 

insurance market is still considering a 

judicial review challenge of the (-)0.25% 

discount rate, on the basis that it has been 

miscalculated, does the outcome of the 

Scottish review provide enough ammunition 

for a 2-pronged attack? 

 

EWI Launches New 

Certification Scheme to 

Populate ‘Gold-

Standard’ Expert 

Directory of the Future  

 

Addressing delegates at the Expert Witness 

Institute (EWI) Annual Conference, last 

week, Court of Appeal Judge, Nicola 

Davies, was asked whether there was a 

‘sell-by date’ for medical experts, having 

aired her concerns that some clinicians 

may see expert witness work as a ‘nice 

retirement number’.
8

 

 

To avoid the risk of being perceived as a 

‘dinosaur’, the Lady Justice of Appeal 

advised that medical experts, who have 

not practised for longer than 5 years, 

should no longer be instructed as expert 

witnesses.  

 

In civil litigation, especially, there is 

increasing pressure to reduce costs and 

improve efficiency by working effectively. 

Maintaining the quality and reliability of 

expert evidence is part and parcel of this 

mission. 

 

Recently, the EWI arrived at the conclusion 

that a ‘professional qualification’ might be 

the best long-term solution. 

 

Last month, the EWI confirmed that 2 pilots 

of its ‘Certified Member’ scheme had been 

successful, with the foremost intention 

being the creation of a ‘gold-standard’ 

register of experts that can provide 

evidence in support/defence of claims, 

work with opposing experts to narrow down 

contested issues and most importantly, help 

the Courts to deliver judgments. 

 

The ‘rigorous’ competency assessment 

underpinning this certification scheme was 

co-developed by the EWI and the Judicial 

Institute at University College London (UCL). 

It requires prospective ‘Certified Members’  

to: 

 Provide an up-to-date CV, which 

demonstrates their expertise; 

 Supply details of 2 referees 

(preferably instructing solicitors), 

who can give an account of their 

expert witness work; 

 Pass an online CPR-based test;  

 Submit an anonymous, short and 

compliant report, based on an 

example case; and  

 Attend a half-day assessment in 

London, to compile a joint 

statement with another expert, 

who will have exchanged their 

own report on the example case, 

followed by examination and 

cross-examination by barristers in 

front of a judge.
9

 

 

Expert witnesses from all disciplines can 

apply, so long as they can prove that they 

are registered with a relevant professional 

body, are covered by professional 

indemnity insurance and have completed 

report writing and courtroom skills training in 

the past 3-years with a recognised training 

body. 

 

The scheme costs £1,200 for EWI members  

and £1,450 for non-members. 

 

Successful applicants will automatically 

receive 1-year’s full membership of the EWI, 

a certificate issued against the Civil 

Procedure Rules and a position on the ‘Find 

an Expert Directory’. 

 

Chair of the EWI’s Board of Governors and 

Justice of the High Court, Sir Martin Spencer, 

believes that, given time, this Directory will 

become the authoritative source 

recognised by the judiciary and instructing 

lawyers, offering a ‘pool of talent with the 

relevant education, training, 

understanding and experience’:
10

  

 

‘Experts should be able to demonstrate not 

only credentials in their field but credentials 

as an expert’. 

 

However, judgments founded on expert 

evidence are only partially dependent 

upon the characteristics of the experts  

supplying them, as Courts must also have a 

clear understanding of the (often 

substantially complex) issues at hand to 

reach just outcomes. 

 

In the past, the Judiciary has worked with 

the Royal Societies of London and 

Edinburgh to produce ‘primers’ to assist with 

handling of scientific evidence in the 

courtroom.
11

 

 

‘Judicial primers’ are concise documents, 

formulated by leading scientists and active 

judges, peer-reviewed by legal 

practitioners and created under the 

direction of a Steering Group, chaired by 

Supreme Court Justice, Lord Hughes of 

Ombersley. 

 

They are written in plain English and provide 

authoritative commentary on scientific 

topics of common interest, considering the 

limitations and challenges associated with 

https://www.bc-legal.co.uk/bcdn/946-282-insurers-consider-judicial-review-challenge-of-0-25-discount-rate-as-direct-line-announces-half-year-financial-performance.html
https://www.ewi.org.uk/membership/expert-certification-scheme/certification-application/
https://www.ewi.org.uk/find-an-expert/
https://www.ewi.org.uk/find-an-expert/
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their application, both in and out of 

litigation. 

 

In principle, ‘primers’ should be 

representative of the most accurate and 

comprehensible scientific accord, thereby 

allowing civil and criminal Judges to begin 

their decision-making process from an 

uncontroversial scientific baseline. 

 

To date, ‘primers’ have been published on 

Forensic DNA and Gait Analyses, but there 

are plans already in place to distribute 

more, including a ‘primer’ on the physics of 

vehicle collisions.
12

  

 

At the EWI Annual Conference, the Rt Hon  

Lord Neuberger of Abbotsbury warned that 

‘primers’, despite being an ‘enormously 

valuable development’, have the potential 

to ‘restrain aspects of expert evidence’, if 

they are not systematically reviewed.
13

 

 

Although ‘primers’ indicate that there is a 

‘clear consensus among experts’ on a 

particular topic, the former President of the 

Supreme Court went on to inform delegates 

that ‘theories ... generally accepted by the 

world and the experts in one generation 

can ... be rejected by another generation’.  

 

Much like experts, ‘primers’, too, can be 

perceived as having a ‘shelf life’. 

 

He also stressed the ‘very uncomfortable 

position’ that expert witnesses find 

themselves in, balancing conflicting duties 

owed to the Court and to the paying 

(instructing) party, which has the potential 

to hamper impartiality to the extent that the 

system is ‘undermined’: 

 

‘It is almost more dangerous for a judge 

trying a case when they know about the 

topic, than when they don’t’.
14

 

 

As an example of this, he made reference 

to the Court of Appeal judgment of 

Liverpool Victoria Insurance Company v 

Khan [2019] EWCA 392 (Civ), which we 

appraised in edition 267 of BC Disease 

News (here). Lord Neuberger opined that 

the medical expert on trial, Dr. Asef Zafar, 

whose custodial sentence for civil 

contempt of court was elongated and 

unsuspended on appeal, had been ‘at the least reckless’ for putting forward a ‘false 

statement [on whiplash injuries] verified by a statement of truth’, in order to satisfy the 

claimant solicitors instructing him. 

 

Contentious Documentary on ‘Aerotoxic 

Syndrome’ Premieres at Raindance Film Festival 

 

We have consistently reported, in BC Disease News articles, that a number of former pilots 

and cabin crew believe that air, fed to the cabin and cockpit of aircraft, is insufficiently 

filtered and contains toxic fumes.  

 

All commercial aircraft, with the exception of the Boeing 787 Dreamliner, incorporate ‘bleed 

air’ systems within jet engines [and auxiliary power units (APU)], with the objective of 

supplying breathable air at high altitude.  

 

As outside air is sucked in through a jet engine’s compression section, some of the air is  

‘bled off’, while the remainder fuels the combustion reaction that powers the turbine.  

 

Some argue that extracted ‘bleed air’, i.e. air that doesn’t reach the combustion chamber, 

can be contaminated, e.g. with by-products of heated lubricating oils. 

 

Drawing: Bleed Air Systems 

 

 

If this is indeed the case, could cumulative workplace exposure to a mixture of pollutants 

cause individuals to develop an occupational disease, called ‘aerotoxic syndrome’? 

 

Although the Civil Aviation Authority (CAA) has previously acknowledged that ‘a link between 

exposure to contaminants in cabin air and possible long-term health effects … cannot be 

excluded’, it has also stated that there is no scientific evidence to show that ‘aerotoxic 

syndrome’ exists.
15

 

 

https://royalsociety.org/-/media/about-us/programmes/science-and-law/royal-society-forensic-dna-analysis-primer-for-courts.pdf
https://royalsociety.org/-/media/about-us/programmes/science-and-law/royal-society-forensic-gait-analysis-primer-for-courts.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2019/392.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2019/392.pdf
https://www.bc-legal.co.uk/bcdn/829-267-court-of-appeal-establishes-guidance-on-civil-contempt-of-court-in-medical-expert-misconduct-case-liverpool-victoria-insurance-company-v-khan-2019-ewca-392-civ.html
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Click here, to access our comprehensive publication on the subject: Aerotoxic Syndrome: A Collection of Articles from BC Disease News.  

 

At the 2019 Raindance Film Festival, on Tuesday and Wednesday of last week, ticket-holders were able to watch the world premiere of 

‘Everybody Flies’. 

 

What is the significance of this film (watch the trailer here)? 

 

The 2-hour feature-length documentary was directed and written by former British Airways (BA) Captain, Tristan Loraine, who began learning 

to fly at the age of 17 and was forced to prematurely retire as a result of ill -health, when he was just 44-years-old. 

 

His website claims that: 

 

‘His health had deteriorated due to repeated exposure to oil fumes onboard the aircraft he flew’. 

 

In support of this accusation, tricresyl phosphate (TCP), an organophosphate constituent of jet engine oil, was identified in  his blood and 

fat. He also claims to have suffered numbness in his fingers and feet, chronic chest infections, fatigue, nausea and a chemical blister on 

the side of his nose.
16

  

 

Throughout his career as a pilot, spanning 20-years, he flew over 10,000-hours on various commercial aircraft, including: 

 Lockheed L-1011 TriStar (top-left);  

 Boeing 737 (top-right);  

 Boing 757 (bottom-left); and  

 Boeing 767 (bottom-right). 

 

 

[Sources: Wikimedia Commons (L-1011, 737 and 757) and Flickr (767). For L-1011 – Author: Kambui; Date: June 1989; and Description: ‘London - Heathrow (LHR / EGLL)’. For 737 

– Author: Aero Icarus; Date: 21 September 2011; and Description: ‘British Airways Boeing 737-200’. For 757 – Author: Aero Icarus; Date: 24 September 1995; and Description: 

‘British Airways Boeing 757-236’. For 767 – Author: Aero Icarus; Date: 13 April 1996; and Description: ‘British Airways Boeing 767-300’.] 

 

In fact, Mr. Loraine boasts having previously flown to as many as 50 airports (in America) in a s ingle day. 

 

https://www.bc-legal.co.uk/media/A%20Collection%20of%20BC%20Disease%20News%20Articles%20on%20Aerotoxic%20Syndrome.pdf
https://www.everybodyflies.com/
https://vimeo.com/354745975
https://www.tristanloraine.com/
https://commons.wikimedia.org/wiki/File:British_Airways_Lockheed_L-1011-385-1_TriStar_1_G-BBAF_%22Babbacombe_Bay%22_(25583462193).jpg
https://commons.wikimedia.org/wiki/File:British_Airways_Boeing_737-200;_G-BKYG@ZRH;14.10.1994_(6169056365).jpg
https://commons.wikimedia.org/wiki/File:British_Airways_Boeing_757-236;_G-BMRH@ZRH;24.09.1995_(5470974029).jpg
https://www.flickr.com/photos/aero_icarus/5216900443/
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Besides flying, he became a health and safety representative for the British Airline Pilots 

Association (BALPA), in 1998, where he was tasked with examining colleague reports of 

contaminated air. Moreover, he co-chaired the Global Cabin Air Quality Executive 

(GCAQE), up until 2016, which hosts an annual Aircraft Cabin Air Conference. 

 

Since 2006, Mr. Loraine’s production company, Fact Not Fiction Films Ltd ©, has made 

movies and documentaries that project his suspicions that the aviation industry has known 

about the risk of ‘aerotoxic syndrome’ for over half a century: 

 ‘Welcome Aboard Toxic Airlines’ (2007) – a documentary that triggered 2 calls for 

a public inquiry into the issues of contaminated air on aircraft, in the UK. This 

undoubtedly influenced his nomination and receipt of a British Citizen Award for 

services to industry (BCAi), in the UK House of Lords. 

 ‘Angel Without Wings’ (2010) – a documentary shadowing pilot, Susan Michaelis, 

who was ostensibly affected by ‘aerotoxic syndrome’. 

 ‘Broken Wings’ (2011) – a documentary on an Australian Senate investigation of an 

incident, involving the BAe 146/RJ, which was suspected to be the cause of toxic 

fumes. 

 ‘Pilot Fatigue’ (2012) – a documentary on the alarming incidence of fatigue 

among pilots, which is asserted as a symptom of ‘aerotoxic syndrome’.
17

 

 ‘A Dark Reflection’ (2015) – a fictional adaptation ‘of actual events’, which paint 

‘aerotoxic syndrome’ as an aviation industry conspiracy, covered up with ‘hush 

money’ (previously reported in edition 84 of BCDN). 

 ‘American 965’ (TBC) – a documentary recording an incident, which occurred on 

American Airlines flight 965 (20/12/1995), with assumed involvement of toxic fumes.  

 

His latest picture, ‘Everybody Flies’, received the backing of Unite the Union, prior to being 

released.
18

 

 

It is the accumulation of over 4-years of work, disclosing never-before-seen documentation, 

scientific research, and personal testimonies of whistle-blowers. Mr. Loraine even claims that 

a Head Doctor in the airline sector was seeking to influence the UK Government’s sensitivity 

to the issue.
19

  

 

For these reasons, Mr. Loraine has formed the disparaging view that the ‘Government works 

to protect the aerospace industry, rather than protect the public health’ .
20

 

 

‘We chose this documentary because it affects an incredible number of people 

constantly flying everywhere. Taking planes is part of our lifestyle and thinking that the air 

we breathe in planes could be poisonous is very scary’, said Suzanne Ballantyne, Head of 

Programming at Raindance.
21

 

 

‘Everybody Flies’ is scheduled for cinema release in the New Year (potentially March 2020), 

at Everyman Cinema venues. 

 

https://www.factnotfictionfilms.com/wata
https://www.factnotfictionfilms.com/angelwithoutwings
https://www.factnotfictionfilms.com/brokenwings
https://www.factnotfictionfilms.com/pilotfatigue
https://www.factnotfictionfilms.com/adarkreflection
https://www.factnotfictionfilms.com/aerotoxic
https://www.everymancinema.com/venues-list
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 <https://justcelebritymag.com/2019/09/20/tritan-loraine-on-everybody-flies-the-government-works-to-protect-the-aerospace-

industry-rather-than-protect-the-public-health/> accessed 3 October 2019.  
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https://justcelebritymag.com/2019/09/20/tritan-loraine-on-everybody-flies-the-government-works-to-protect-the-aerospace-industry-rather-than-protect-the-public-health/
https://justcelebritymag.com/2019/09/20/tritan-loraine-on-everybody-flies-the-government-works-to-protect-the-aerospace-industry-rather-than-protect-the-public-health/
https://filmindustry.network/documentary-everybody-flies-to-premiere-at-raindance-film-festival/37565
https://filmindustry.network/documentary-everybody-flies-to-premiere-at-raindance-film-festival/37565
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Welcome 

 

Welcome to the 291
st

 edition of BC Disease News.  

 

In this issue, we consider the relevance of soon-to-be launched research into the 

effects of tinnitus on professional musicians, in light of the recent judgment of 

Goldscheider v The Royal Opera House Covent Garden Foundation [2019] EWCA 

Civ 711. 

 

We also update our readers on a much-anticipated hearing, in which claimants 

(represented by Heptonstalls Solicitors), who had paid incorrect court fees, were 

asked to ‘show cause’ as to why their noise-induced hearing loss (NIHL) claims 

should not be struck out as an abuse of process, pursuant to CPR 3.4(2)(b). 

 

What is more, we analyse the results of a new King’s College London study, which 

compared ‘black carbon’ exposure levels among 141 professional drivers, 

working in London.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Payment of the Correct Court Fee and Heptonstalls Solicitors – Farmer Claim for 

Glyphosate-Related Non-Hodgkin Lymphoma – Tinnitus and Professional 

Musicians – Professional Drivers and Black Carbon in Exhaust Fumes – Low-

Frequency Electromagnetic Fields, Pesticides and Lead Exposure Associated with 

Amyotrophic Lateral Sclerosis (ALS), Parkinson's Disease and Alzheimer's Disease. 

 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/711.html
https://www.bailii.org/ew/cases/EWCA/Civ/2019/711.html
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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NIHL Claims NOT Struck Out, as Heptonstalls Court 

Fee Saga is Resolved at ‘Show Cause’ Hearing  

 

In edition 283 of BC Disease News (here), we reported that a ‘show cause’ hearing had been 

listed for Monday 30 September 2019, before Her Honour Judge Beech, at Preston County 

Court. 

 

THE SUBJECT OF DISPUTE 

 

The hearing had been instigated by District Judge Clarke, at Burnley County Court, who 

noticed that claimant firm, Heptonstalls Solicitors, had repeatedly engaged in the practice 

of underpaying court fees.  

 

To be precise, Heptonstalls had, on multiple occasions, issued a Claim Form, specifying that 

the value of the claimant’s claim would not exceed £5,000 and then serve Particulars of 

Claim with proceedings, indicating that the claimant was, in fact, seeking damages not 

exceeding £25,000. 

 

Effectively, in ‘more than 80’ noise-induced hearing loss (NIHL) claims, Heptonstalls had paid 

£205 court fees which, in retrospect, were insufficient – the relevant court fee for a claim 

valued at £25,000 is £1,250 (5% of the claim value). 

 

Naturally, payment of a lesser court fee, in anticipation of discontinuance, can save 

claimant law firms a lot of money. 

 

All of these claims were stayed by Court Order (dated 29 July 2019), pending the outcome 

of the forthcoming interlocutory hearing, in which the affected claimants were required to 

‘show cause’ as to why their claims should not be struck out as an abuse of process, under 

CPR 3.4(2)(b). 

 

 

 

HEPTONSTALLS’ WITNESS STATEMENT 

 

In the interim, Head of Heptonstalls’ Industrial Injury department, Mr. Shane Hensman, filed 

and served a witness statement, as the solicitor with supervisory conduct of the claims. 

 

The opening section of his statement was 

an unremitting list of ‘difficulties faced by 

NIHL claimants ... when attempting to 

establish their cases and quantify their 

losses’. 

 

Resting on his 17-years of experience, 

within which he claims to have 

handled/supervised ‘several thousand’ NIHL 

cases, he identified the ‘common features’ 

of NIHL claims which make assessment of 

quantum such a ‘difficult’ exercise. 

 

Aside from being ‘very mindful of limitation 

issues’, he accentuated the ‘fundamental 

... feature of NIHL claims ... that the 

perceived value of a claim may fluctuate 

significantly between the issue of the claim, 

and such time as it has been progressed to 

a relatively advanced stage’.  

 

Seeing that defendants ‘invariably contest 

the Claim from the outset on all issues of 

breach of duty, causation and quantum, 

challenging the items in the Schedule of 

Loss and seeking additional audiogram 

tests, sound engineer expert evidence and 

ENT Consultant expert reports’, he deemed 

it unfair to expect the ‘precise extent of the 

Claimant’s “actionable NIHL to be 

crystallised until the proceedings were at a 

much more advanced stage’. 

 

Regardless, he explained that it was 

‘extremely rare’ for NIHL claims to proceed 

to trial and would more frequently settle 

pre-trial for ‘amounts less than £5,000’. 

 

To his knowledge, during the period from 1 

January 2014 to 5 September 2019, 

‘approximately 1,297 out of 1,307 NIHL 

claims (so, more than 99%) ... settled for an 

amount of £5,000 or less ... the average 

settlement sum achieved across all such 

NIHL claims was approximately £2,500 to 

£3,000 ... only around 10 NIHL claims ... 

settled for amounts greater than £5,000 – 

and all such settlement amounts were still 

less than £15,000’. 

 

As such, it was his ‘genuinely-held view’, at 

the time of issue, that the claimants could 

‘legitimately and realistically expect to 

recover’ less than £5,000 from the 

defendants. Reflecting this in the Claim 

https://www.bc-legal.co.uk/bcdn/950-283-upcoming-interlocutory-hearing-to-consider-strike-out-of-nihl-claims-handled-by-heptonstalls-solicitors-for-payment-of-incorrect-court-fee
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Form and satisfying his odd interpretation of CPR 16.3(3) was therefore a means to avoid 

the ‘significant litigation risk’ of ‘materially’ reducing expected compensation recovery. 

 

 

 

Whereas, counsel-drafted Particulars of Claim, based on the same evidence that was 

made available to Heptonstalls at issue, should have been appreciated as the claimant 

‘putting his or her best foot forward’, he contended. 

 

By his analysis, claimants were ‘open’ to use a ‘comprehensive Schedule of Loss’ to 

advance the pleaded claim ‘on a hopeful “full liability and full recovery” basis’: 

 

‘I did not, therefore, see anything untoward in a pleaded claim for damages “not 

exceeding £25,000” being advanced in the Particulars of Claim ... even though I fully 

expected ... that the figure would come under significant challenge ... and ultimately not 

represent the true recoverable value of the Claim in practice, as further evidence emerged 

(especially from additional audiograms) to test the true extent of the Claimant’s condition 

and prognosis’ 

 

He went on to speculate that, ‘if it eventually emerged that the Claimant could expect to 

recover more than £5,000 then steps would need to be taken, at that stage, to amend the 

Claim Form and pay the higher applicable Court fee’. 

 

Confronting the abuse of process allegation directly, Mr. Hensman maintained that it ‘was 

not some artificial construct to permit the Claimants to pay an issuing fee to the Court that 

was too low’.  

 

Instead, he criticised the lack of commentary on CPR 16.3(3) to explain ‘what is meant by 

what a claimant “expects to recover”, beyond specific matters in CPR 16.3(6) such  as 

interest, costs or contributory negligence’. 

 

Thus, to provide anything but a ‘genuine pre-estimate’ of the ‘actual value’ of claim, e.g. 

stating a figure that signified ‘full liability and full recovery’, would have been, in his opinion, 

‘detrimental to the claimant’s position’. 

 

Explaining how this approach could possibly be ‘detrimental’, he described the negative 

consequences of a claimant paying the higher court fee, only to recover £5,000 or less: 

 

‘In such circumstances, there is no way to seek a rebate of such overpayment from the 

Court, and so there would be a significant shortfall that would have to be met out of the 

Claimant’s compensation. In a case which ultimately settled for around £3,000 ... this would 

potentially expose the Claimant to an immediate loss of over a third of his compensation’.  

 

Ordinarily, successful claimants would seek to recover excess court fees from the 

defendant, but his statement was strongly against the idea of ‘dragging’ claimants into 

‘contested costs assessment proceedings’, 

thereby risking further ‘expense’ and ‘delay’ 

to the conclusion of proceedings. 

 

Additionally, the ATE insurance (for 

disbursement costs) argument was made, 

specifically that insurance premiums 

typically rise with increasing court fees and 

would (in post-LASPO claims) also have to 

be deducted from any compensation 

recovered by the claimant. 

 

In any event, Mr. Hensman submitted that 

the claims did not warrant striking out, as 

they represented ‘valuable causes of 

action’ and ‘at the very least’, the claimants 

should be able to ‘achieve a recovery of 

the amount not exceeding £5,000 for 

which they have paid their Court fees’. 

 

He went on to state that, since none of the 

defendants had sought to strike out the 

claims before the Court intervened, it could 

not be said that the defendants had 

‘suffered prejudice’. 

 

Finally, he concluded that strike out would 

be a ‘a disproportionate and unjustly 

severe sanction for the Court to impose’, 

not less because it would ‘heavily penalise 

the Claimants personally for doing no more 

than following their solicitors’ advice’. 

 

‘SHOW CAUSE’ HEARING 

 

The ‘show cause’ hearing was attended by 

BC Legal’s in-house barrister, Liam Bedford.  

 

He remarked that it was a ‘strange and 

disjointed affair’, which comprised mostly of 

‘discussion’, with ‘no real submissions’ 

having been made. 

 

‘The Judge made it plain that she was not 

going to strike out the claim. She was 

minded to make an order limiting the 

Claimant to the value stated on the Claim 

Form unless an application was made to 

increase the statement of value in the 

Claim Form within a period of time’. 

 

In spite of Mr. Hensman’s extensive witness 

statement, claimant counsel, Ben Williams 

QC, conceded early on that Heptonstalls’ 

lesser court fee methodology could not be 
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sustained and was based on an ‘incorrect reading of CPR 16’. However, there was no 

immediate concession that it amounted to an abuse of process.  

 

HHJ Beech thought it ‘bad practice’ to act as they had and ‘read the JC Guidelines to Mr. 

Williams QC to explain that the value of claim would always be above £5,000’ .  

 

After having been commanded by the designated Civil Judge for Lancashire to take further 

instructions on conceding abuse, he returned and said the following:   

 

‘Claimants have received external advice and accept that the full value of the claim is the 

full value they expect to recover, not what they are seeking to recover. They do not accept 

that the practice was culpable abuse of process’.  

 

The upshot of the hearing and the supplementary Order made is that the claims were not 

struck out. Instead, it was ordered that claims would be limited to the originally stated value 

[subject to CPR 16.3(7)], unless the claimants applied to amend their Claim Forms within 28 

days, together with payment of the correct court fee. 

 

 

 

The costs of any successive amendments are to be borne by the claimants.  

 

What is more, we were awarded £600 to cover the majority of our costs of attendance, 

which were agreed to be paid by Heptonstalls (as opposed to the claimants themselves), 

within 28 days.  

 

CONCLUSION 

 

These proceedings are, at the least, proof that Courts in England and Wales are now wise 

to Heptonstalls’ recent history of underpaying court fees. Abusive or not, claimant firms will 

have to tread carefully from this point forwards to steer clear of incurring stricter sanctions. 

 

CPR 16.3(3) ‘requires a Claim Form to state the full value of the claim which is being asserted 

rather than the level of recovery ultimately expected’. This is unmistakeable.  

 

Claimant solicitors cannot rely on years of experience of compromising compensation 

recovery in pre-trial settlements to deflect from the literal and logical reading of this rule. 

 

First Farmer to Bring Glyphosate-Cancer Claim 

Against Bayer in Australia  

 

As of July 2019, Bayer AG was facing 18,400 product liability claims in relation to Roundup 

weedkiller, the bulk of which were ongoing in the US. 

 

However, litigation has since emerged in Australia, a country in which there is critical 

reliance on the availability of Roundup in agriculture. 

 

Roundup demand is heightened in Australia because of the dry climate – Australasia is the 

driest continent on the Earth. Pesticides are used as alternative to ploughing and till ing soil, 

in order to maintain nutrient rich soil and improve water efficiency, thereby increasing crop 

yield. 

Andrew Weidemann, Chairman of Grain 

Producers Australia has previously stated 

that:  

 

‘A ban on glyphosate would be a disaster 

agronomically’.
1

 

 

Nonetheless, in edition 270 of BC Disease 

News (here), we reported that 54-year-old 

landscape gardener, Michael Ogalirolo, 

became the first Australian citizen, to allege 

a causal relationship between his 

development of non-Hodgkin lymphoma 

and 18-years of occupational exposure to 

Roundup’s active ingredient, glyphosate. 

 

In another first, this week, news surfaced 

that an Australian farmer has now 

commenced proceedings against Bayer.
2

 

 

67-year-old, Ross Wild, who, like Mr. 

Ogalirolo, is represented by Carbone 

Lawyers, filed his claim in Victoria’s 

Supreme Court, yesterday.  

 

Once again, the allegation is that long-

term exposure to glyphosate in Roundup 

has given rise to cancer of the lymphatic 

system. Accordingly, he submits that 

warnings displayed on Roundup 

packaging, consumed since the mid-

1970’s, were inadequate. 

 

Managing Partner of Carbone Lawyers, 

Tony Carbone, informed the Financial 

Times that he has been approached by 

100 other potential litigants, who are 

exhibiting similar symptoms stemming from 

the same exposure source, and is ‘pretty 

confident that more people will come 

forward’. 

 

Responding to news of the first Australian 

farmer claim, Bayer reiterated that it ‘stands 

behind’ its products and will ‘vigorously 

defend them’ through reliance on an 

extensive body of supportive science on 

glyphosate-based herbicides collated over 

four decades. 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/901-276-1st-australian-product-liability-claim-filed-in-australian-court-linking-herbicide-use-and-cancer
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Study on the Impact of 

Tinnitus on Professional 

Musicians to Begin in 

December 2019  

 

On 2 October 2019, the British Tinnitus 

Association (BTA) announced a new 

partnership with Help Musicians UK (HMUK), 

after the musicians’ charity was handed a 

£45,764 grant to launch a ‘pioneering’ 

investigation into the effects, management 

and prevention of tinnitus experienced by 

musicians and music industry professionals 

in the UK. 

 

The study is due to start in December 2019. 

 

According to BTA, this is a relationship which 

has not been ‘rigorously researched’.
3

 

 

Describing the affiliation between tinnitus 

and professional musicians as ‘as yet 

uncharted territory’, BTA Chief Executive, 

David Stockdale, revealed that:  

 

‘BTA researchers will have access to a pool 

of HMUK-supported musicians and will 

collect quantitative and qualitative data, 

allowing for more in-depth insights than 

have ever been captured before. 

Considering everything from genre and 

frequency of performance, to instrument 

and the position it’s played in, the findings 

will pave the way for the broadest 

understanding of the effects of tinnitus 

within the UK music sector yet and open 

doors for effective, targeted support’. 

 

Dr. Georgie Burns-O’Connell, Research 

Officer at BTA, considers that: 

 

‘The project has the potential to have 

worldwide influence in establishing an 

understanding of the impact of tinnitus on 

musicians. This will ultimately lead to a 

better understanding, stronger messaging 

around prevention and management and 

improved services for musicians living with 

tinnitus’.
4

 

 

It is anticipated that study findings will be 

published in August 2020. 

Based on surveys of 692 musicians, conducted by HMUK in 2015, 40.5% of respondents 

reported living with hearing problems, 75% of whom reported experiencing tinnitus.
5

  

 

This connection is also confirmed by the academic literature, where researchers have 

observed increased incidence of hearing loss and tinnitus among symphony orchestra 

musicians,
6

 pop, jazz and rock musicians,
7

 academic music students,
8

 club employees
9

 

and disc jockeys.
10

 

 

Tinnitus is a subjective condition, commonly alleged in conjunction with noise-induced 

hearing loss. The dominant symptom in tinnitus sufferers is the sensation of hearing a sound, 

e.g. ringing, whooshing, humming, buzzing, etc., in the absence of any external sound.
11

  

 

Noise-induced tinnitus (the most common tinnitus type) is perceived when the inner ear has 

been impaired.  

 

Cochlear hair cell damage prevents the transmission of electrical signals via the auditory 

(vestibulocochlear) nerve. When the brain actively ‘seeks out’ failed transmissions, electrical 

signals can become ‘over-represented’ and this over-representation resembles tinnitus.
12

 

 

 

[Source: Wikimedia Commons – Zina Deretsky (23 October 2006): ‘Acoustic radiation’]  

 

Professional musicians can often be exposed to excessive noise levels, putting them at 

‘increased risk of hearing damage’, explained HMUK’s Head of Health and Welfare, Joe 

Hastings. 

 

Looking at the wider consequences of the BTA research project, it is important to reiterate 

the Court of Appeal judgment in Goldscheider v The Royal Opera House Covent Garden 

Foundation [2019] EWCA Civ 711, which was reported in edition 271 of BC Disease News 

(here). 

 

https://commons.wikimedia.org/wiki/File:Hearing_mechanics_cropped_-_Acoustic_radiation.jpg
https://www.bailii.org/ew/cases/EWCA/Civ/2019/711.html
https://www.bc-legal.co.uk/bcdn/860-271-court-of-appeal-upholds-ruling-on-violist-s-acoustic-shock-goldscheider-v-the-royal-opera-house-covent-garden-foundation-2019-ewca-civ-711.html
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This case was significant, not only because it confirmed that the phenomenon known as ‘acoustic shock’ (also linked with tinnitus) was not 

limited to ‘white noise’ exposure, common among call centre workers, but also because it allowed an orchestral violist to sue his employer 

for personal injuries caused by instrumental noise exposure that was not ‘an unwanted secondary by-product of a primary process but the 

product itself’.  

 

Further, that, had the employer complied with its duty of care to protect the claimant’s health and safety in the course of the rehearsal, in 

which the injurious exposure took place, there was no evidence to suggest that there would have been ‘an unacceptable reduction (or 

indeed any reduction at all) in the artistic standards of the Ring Cycle when it came to be performed in public’ . 

 

Should Goldscheider remain an unchallenged leading authority in this area, it is possible that more ‘acoustic shock’ and NIHL (with or 

without tinnitus) claims may be advanced by professional musicians (and other entertainment-based professionals). If so, BTA’s research 

could provide meaningful insight into the prevalence of tinnitus in the music industry, the exi stence and extent of which can have a 

profound effect on the value of occupational deafness claims. 

 

 

 

Taxi Drivers Encounter Highest ‘Black Carbon’ Levels, in Latest King’s College 

Study 

 

Black carbon (or elemental carbon) is a ‘sooty’ by-product of fossil fuel-burning petrol and diesel engines, which makes up more than 70% 

of emitted mass from diesel exhausts.
13

 The pollutant consists predominantly of particulate matter (PM).
14

  

 

Perhaps it is because of this that the academic literature habitually uses black carbon as an overall representation for diesel emissions in 

the urban environment.
15

  

 

In 2012, the World Health Organisation (WHO) re-classified diesel fumes as a Group 1 carcinogen (‘carcinogenic to humans’).
16

 In fact, 

suspected cases of exhaust fume-linked cancer have been dubbed as 'occupational BRCAness', as was reported in edition 263 of BC 

Disease News (here). 

 

Above and beyond cancer, inhalation of diesel fumes (and therefore black carbon) is also associated with neurodegenerative di sease 

(see here), respiratory disease, cardiovascular disease and birth defects.
17

 

 

Accordingly, workers ‘at risk’ include professional drivers, of which there are over 1 million (1,153,485 in 2011) in the UK alone,
18

 making 

up around 4% of the total workforce.
19

 

 

‘... this is a widespread and under-appreciated issue’, said Shanon Lim, PhD candidate at King’s College London’s Department of Analytical, 

Environmental and Forensic Sciences. 

 

In view of this issue, 141 professional drivers, who worked in the heart of London, were recruited to participate in the latest air pollution 

research, undertaken by King’s College London and Queen Mary University of London.  

 

https://www.bc-legal.co.uk/bcdn/802-263-traffic-related-air-pollution-increases-breast-cancer-risk-a-worker-compensation-case-study
https://www.bc-legal.co.uk/bcdn/691-248-microscopic-diesel-fume-particles-in-the-brain-may-be-a-cause-of-dementia.html
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As many BCDN readers will know, King’s College London is currently investigating the effects of urban pollution on profession al drivers in 

the Diesel Exhaust Mitigation Study (DEMiSt). 

 

The recruits were given black carbon monitors, which accompanied them for a continuous 96-hour period. Exposure levels were measured 

once-per-minute and location details were constantly tracked using GPS.  

 

Drivers also answered questions on the type of vehicle they drive, their typical working hours and any common driving habits (e.g. whether 

they drive with their windows down or air vents open). 

 

Results of the Institution of Occupational Safety and Health (IOSH)-funded study
20

 were presented at the European Respiratory Society 

International Congress, on 29 September 2019.
21

  

 

They illustrate that London taxi drivers are exposed to more black carbon than couriers, truck drivers, waste removal and emergency 

service workers.
22

 

 

 

[Source: Flickr – Garry Knight (30 September 2016): ‘Taxi Traffic’]  

 

The average professional driver was exposed to 4.1 micrograms of black carbon per cubic metre of air (µg/m
3

), which is 4-times higher 

than the average exposure for home or office workers (1.1 μg/m
3

). That being said, professional drivers were at risk of extremely high spikes 

of exposure, as pollutants rapidly accumulated to exceed 100 μg/m
3

, which could last for as long as 30-minutes. 

 

To put this into context, studies have identified significant respiratory health effects, such as asthma and impaired lung fu nction, with 

changes in black carbon exposure as seemingly diminutive as 1 µg/m³.
23

 

 

As has already been discussed, taxi drivers were the most exposed, with an average exposure of 6.5 µg/m
3

, while the least exposed 

occupational group was emergency workers (2.8 µg/m
3

). 

 

How did location affect exposure levels? 

   

Away from the roadside, average pollution levels were more than 3-times lower (0.9 µg/m
3

) than on the busy streets of North-West London. 

On Marylebone Road, a major route frequented by 90,000 vehicles every day,
 24

 the average exposure was 3.1 µg/m
3

. 

https://www.flickr.com/photos/garryknight/29971709684
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Figure: Map of Central London (zoomed in on Marylebone Road) 

 

(Sources: Wikimedia Commons. For Central London – Author: MRSC; Date: n/a; and Description: Map of central 

London. For Marylebone Road – Author: Peter Fitzgerald; Date: 4 December 2009; and Description: Mayfair -

Marylebone district map, London.) 

 

Why were taxi drivers exposed to the highest levels of black carbon? 

 

Lead Researcher, Shanon Lim, PhD theorised: 

 

‘We don’t know for sure why taxi drivers fare the worst, but it might be because taxis tend to 

operate in the busiest and most polluted parts of the city where ‘street canyons’ restrict the 

movement of air. On the other hand, emergency services can avoid congestion when they 

are attending an incident’. 

 

How can professional drivers be protected from potentially hazardous exposure? 

 

Closing windows and changing routes to avoid tunnels reduced black carbon exposure by 

50%. This would appear to corroborate with another of King’s College’s DEMiSt-related 

studies (reported here), which found that taxi drivers’ exposure to vehicle emissions could 

be reduced by up to 67% when windows were closed and ventilation systems were set to 

recycle interior air: 

 

‘... being inside a vehicle doesn’t necessarily offer any protection, in fact the opposite may 

be true: that air pollution can get trapped inside the vehicle for extended periods of time’ . 

 

What is next? 

 

A detailed report on the results and recommendations on how companies can reduce their 

drivers' exposure will be published by IOSH, at the beginning of 2020. 

 

In the meantime, King’s College students 

are planning future research on strategies 

to enhance vehicle air filtration systems, 

which is a proven short-term solution to this 

problem.
25

  

 

Encouragingly, the UK Office for National 

Statistics’ (ONS) latest environmental  

accounts: Road transport and air 

emissions,
26

 showed that, although road-

traffic in the UK has increased by 29%, 

transport-related particulate matter (PM) 

emissions decreased, between 1990 and 

2017, due to increasingly stringent exhaust 

emission limits. 

 

PM 10 emissions fell from 35,000 tonnes to  

19,000 tonnes and PM 2.5 emissions fell 

from 30,000 tonnes to 13,000 tonnes, over 

the same time period. 

 

As time passes, therefore, black carbon 

levels can be expected to naturally fall. 

 

Over the coming months, we will also 

continue to monitor the Government’s  

attitude towards the British Safety Council’s 

(BSC) recently published Time to Breathe 

White Paper (reported here), which has 

called for World Health Organisation (WHO) 

Guideline values for PM to be implemented 

in the UK: 

 PM 2.5: less than 25 μg/m
3

 (24-

hour mean) or 10 μg/m
3

 (1-year 

mean); and 

 PM 10: less than 50 μg/m
3

 (24-

hour mean) or 20 μg/m
3

 (1-year 

mean).
27

 

 

Radiation, Chemical 

and Metal Exposures at 

Work: Systematic Meta-

Analysis Probes 

Neurodegenerative 

Disease Risk 

 

Besides aerotoxicity and chronic traumatic 

encephalopathy (CTE), as emerging 

employers’ liability (EL) risks in the aviation 

and professional sport sectors, 

neurodegeneration, as a wide-spanning 

https://en.m.wikipedia.org/wiki/File:Open_street_map_central_london.svg
https://commons.wikimedia.org/wiki/File:Mayfair-Marylebone_OSM_map.png
https://www.bc-legal.co.uk/bcdn/703-250-demist-study-suggests-ways-to-reduce-diesel-fume-exposure
https://www.ons.gov.uk/economy/environmentalaccounts/articles/roadtransportandairemissions/2019-09-16/pdf
https://www.ons.gov.uk/economy/environmentalaccounts/articles/roadtransportandairemissions/2019-09-16/pdf
https://www.bc-legal.co.uk/bcdn/894-275-time-to-breathe-report-advises-regulatory-bodies-to-treat-air-pollution-as-an-occupational-health-issue
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occupational health risk, has been the 

subject of multiple articles in BC Disease 

News.  

 

For example, in edition 180 (here), we 

analysed the results of a Dutch study, which 

associated amyotrophic lateral sclerosis 

(ALS), a rare brain disorder, with exposure to 

extremely low frequency electromagnetic 

radiation (ELF-MF): 

 

‘Men who were occupationally exposed to 

high levels of ELF-MFs were 2.19 times more 

likely to develop ALS than those who had 

never been exposed to them’. 

 

Elsewhere, in edition 205 (here), we 

revealed exposure to paraquat, a 

commonly used herbicide in the UK from 

1960 to 2007, was capable of causing 

Parkinson’s disease in humans with a 

specific genetic predisposition. 

 

Until recently, however, there has been 

limited (both in quality and in volume) 

appreciation of the potentially far-reaching 

impact of work-related neurodegenerative 

disease on global workforces. 

 

Filling this void, Gunarsson et al (2019) 

recently published a comprehensive meta-

analysis on occupational exposure to 

electromagnetic fields (EMFs), metals and 

pesticides and the effect(s) on relative risk 

of developing ALS, Parkinson's disease and 

Alzheimer's disease.
28

  

 

This study was based on 66 separate 

publications of ‘good scientific 

epidemiological standard’, unlike 

preceding meta-analyses. 

 

Examination of 19 publications on exposure 

to EMF were indicative of a 26% increase in 

risk of ALS, a 33% increase in risk of 

Alzheimer's disease and a 2% increase in 

risk of Parkinson's disease. 

 

Further, reflecting on 31 publications 

concerned occupational pesticide 

exposure, it was calculated that there was 

a 35% increase in risk of ALS, a 50% 

increase in Alzheimer's disease and a 66% 

increase in Parkinson's disease. 

In addition, after having inspected 14 

publications on metal exposure, the 

researchers concluded that neither 

welding, nor exposure to a mixture of 

metals, were involved with 

neurodegenerative progression. 

 

The same could not be said for exposure to 

lead-only, however, which carried a 57% 

increase in risk of ALS or Parkinson’s disease.  

 

On the back of this finding, exploration into 

a promising link between occupational 

lead exposure and Alzheimer’s disease 

may be advisable, as there is currently no 

epidemiological data to support or oppose 

an assumption of risk. 

 

The study authors summarised their most 

significant observations, as follows: 

 

‘Exposure to pesticides increased the risk of 

getting the mentioned neurodegenerative 

diseases by at least 50%. Exposure to lead 

was only studied for ALS and Parkinson's 

disease and involved 50% increased risk. 

Occupational exposure to EMFs seemed to 

involve some 10% increase in risk for ALS 

and Alzheimer's disease only’. 

 

In respect of study limitations, the 

researchers accepted that the lack of 

uniformity between separate publications 

(e.g. ‘In some studies exposure is graded 

Yes or No, in others the dosage is graded 

into 3–4 levels’) could encumber validity, 

but this risk is almost unavoidable when 

conducting meta-analyses. 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/96-180-dutch-study-ties-electromagnetic-field-exposure-to-motor-neurone-disease
https://www.bc-legal.co.uk/bcdn/298-205-study-demonstrates-a-mechanism-by-which-the-herbicide-paraquat-may-be-linked-to-parkinson-s.html
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Welcome 

 

Welcome to the 292
nd

 edition of BC Disease News.  

 

In this issue, we analyse a recent High Court judgment on the disapplication of 

qualified-one-way cost shifting (QOCS): Haider v DSM Demolition Ltd [2019] EWHC 

2712, and question if (and how) this case complements the growing body of law 

on ‘fundamental dishonesty’.  

 

Moreover, we assess the probability of asbestos claims, emerging from workers in 

the health and beauty sector, and undertake the same task in respect of 

deafness claims, materialising out of London Underground travel.  

 

This week, we also disseminate our up-to-date Collection of Articles on ‘Aerotoxic 

Syndrome’. This includes our write-up on the controversial feature-length 

documentary, ‘Everybody Flies’, which was presented in BC Disease News a 

fortnight ago. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Fundamental Dishonesty and CPR 44.16(1) – Witness Evidence and Human 

Memory – Asbestos in Vintage Hairdryers – Excessive Tube Noise Levels and Union 

Industrial Action – Collection of Articles on ‘Aerotoxic Syndrome’. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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‘Fundamental 

Dishonesty’ Yields QOCS 

Disapplication in PI 

Claim: Haider v DSM 

Demolition Ltd [2019] 

EWHC 2712 

 

Mr. Justice Knowles, who formulated the 

leading authority on dismissal of a claim 

under s.57 of the Criminal Justice and 

Courts Act 2015, in the case of LOCOG v 

Sinfield [2018] EWHC 51 (QB), has, this week, 

handed down judgment on the 

disapplication of qualified-one-way costs 

shifting (QOCS), owing to ‘fundamental 

dishonesty’. 

 

In LOCOG, the High Court Judge imported 

language, used by His Honour Judge 

Moloney QC’s ruling in Gosling v Hailo & 

Anor (29 April 2014, Cambridge CC), to 

reason that a personal injury claimant 

could be described as ‘fundamentally 

dishonest’, within the scope of s.57(1)(b): 

 

‘... if the defendant proves on a balance of 

probabilities that the claimant has acted 

dishonestly in relation to the primary claim 

and/or a related claim (as defined in s 

57(8)), and that he has thus substantially 

affected the presentation of his case, either 

in respects of liability or quantum, in a way 

which potentially adversely affected the 

defendant in a significant way, judged in 

the context of the particular facts and 

circumstances of the litigation. Dishonesty is 

to be judged according to the test set out 

by the Supreme Court in Ivey v Genting 

Casinos Limited (t/a Crockfords Club), 

supra. 

 

By using the formulation 'substantially 

affects' I am intending to convey the same 

idea as the expressions 'going to the root' or 

'going to the heart' of the claim. By 

potentially affecting the defendant's 

liability in a significant way 'in the context of 

the particular facts and circumstances of 

the litigation' I mean (for example) that a 

dishonest claim for special damages of 

£9000 in a claim worth £10 000 in its entirety should be judged to significantly affect the 

defendant's interests, notwithstanding that the defendant may be a multi -billion pound 

insurer to whom £9000 is a trivial sum’. 

 

 

 

More recently, Knowles J heard an appeal of a trial on liability, which a road-traffic accident 

(RTA) claimant had lost. 

 

The claimant appealed against the trial Judge’s decision, on the grounds that the defendant 

had been negligent, while the defendant cross-appealed that the claim should have been 

found to be ‘fundamentally dishonest’, in respect of the credit-hire element. It therefore 

sought to recoup the costs of defending the claim, which, but for CPR 44.16(1), were 

irrecoverable. 

 

 

 

At 1
st

 instance, His Honour Judge Tindal described the claimant as ‘basically an honest man’ 

and conceded that the claimant’s ‘inconsistencies’ could be ‘explicated’ by the fact that he 

was ‘was trying to recall events four years ago’. 

 

On appeal, the defendant submitted that the trial Judge had reached the wrong outcome, 

because ‘the Claimant made a false disclosure statement in his List of Documents, which 

was verified by a statement of truth ... which the Claimant then compounded in his reply to 

the Defendant’s Part 18 questions’ and this constituted ‘fundamental dishonesty’.  

 

Was this a ‘dishonest’ claim? 

 

Although Knowles J acknowledged that ‘difficulties in recollection relating to a fleeting 

incident some years previously’ did not exemplify ‘dishonesty’, let alone ‘fundamental 

dishonesty’, he concluded that the non-disclosure in question was ‘plainly dishonest’: 

 

‘The questions he was asked were not difficult (and he did not say that he had not properly 

understood them); they were in writing; he had time to consider his documentation; and he 

had the opportunity to take legal advice if he was unsure about how to answer and what to 

disclose ... Nor ... could the Claimant’s failure be explained on the grounds that he was being 

asked to recall events from four years previously. 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/51.rtf
https://lawcostingltd.co.uk/wp-content/uploads/2017/02/GOSLING-V-HAILO.pdf
https://www.supremecourt.uk/cases/docs/uksc-2016-0213-judgment.pdf
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... This was not simply a case where there 

had just been “not particularly good” 

disclosure by the Claimant. He deliberately 

failed to disclose highly material evidence. 

There was simply no basis on which the 

judge could properly have concluded that 

the Claimant had simply got confused on 

these issues. The only possible reasonable 

inference from the evidence was that the 

Claimant intentionally failed to make full 

disclosure, and that failure can only be 

labelled as dishonest’. 

 

The judge went on to determine that the 

claim was ‘fundamentally dishonest’ and 

allowed the defendant’s application: 

 

‘The dishonesty in question did not relate to 

some collateral matter, but went to the root 

of a substantial part of the claim ... Part of 

the purpose of a s tatement of truth is to 

bring home to party s igning the solemn 

nature of what s /he i s  doing, and 

importance of telling the truth. To knowingly 

give a false s tatement of truth is a contempt 

of court: CPR r 17.6(1). By doing as he did, 

the Claimant prevented the Defendant 

from carrying out a proper investigation ... 

This skewed and distorted the presentation 

of his claim in a way that can only be 

termed fundamentally dishonest’. 

 

In this way, ‘the judge was wrong not to 

have concluded (per CPR r 44.16(1)) that 

the claim was not fundamentally dishonest 

so as to allow the order for costs made 

against the Claimant to be enforced to its 

full extent’. 

 

Full text judgment can be accessed here.  

 

Even though the non-disclosure, in the 

present case, was related to the claimant’s 

alleged impecuniosity, which could not be 

assessed by the County Court and could 

have had a direct effect on the claimant’s 

acquisition of a replacement vehicle, vis-à-

vis a credit hire company, the appeal 

Judge’s comments on ‘fundamental 

dishonesty’ are applicable to personal 

injury claims, generally. 

 

What is more, pre-emption of civil contempt 

as a persuasive CPR 44.16(1) argument 

demonstrates the ever-blurring line 

between ‘fundamental dishonesty’, capable of claim dismissal, and ‘fundamental 

dishonesty’, capable of QOCS disapplication. 

 

 

 

As Knowles J hypothesised, in LOCOG: 

 

‘... it will be rare for a claim to be fundamentally dishonest without the claimant also 

being fundamentally dishonest, although that might be a theoretical possibility, at least’ . 

 

Essentially, therefore, Haider makes the compelling argument that it would be an unusual 

circumstance, in theory, for a s.57(1)(b) argument to succeed and a CPR 44.16(1) argument 

to fail, in the same set of proceedings. 

 

Admonition Against Placing Any Reliance on the 

Recollections of Witnesses: Kogan v Martin & Ors 

[2019] EWCA Civ 1645 

 

In the case of Gestmin SGPS SA v Credit Suisse (UK) Ltd & Anor [2013] EWHC 3560 (Comm), 

Mr Justice Leggatt concluded (at paragraph 15 to 22) that witness evidence, based on 

recalled events that occurred several years in the past (or longer), is limited by the 

‘unreliability of human memory’: 

 

While everyone knows that memory is fallible, I do not believe that the legal system 

has sufficiently absorbed the lessons of a century of psychological research into 

the nature of memory and the unreliability of eyewitness testimony. One of the most 

important lessons of such research is that in everyday life we are not aware of the 

extent to which our own and other people's memories are unreliable and believe 

our memories to be more faithful than they are. Two common (and related) errors  

are to suppose: (1) that the stronger and more vivid is our feeling or experience of 

recollection, the more likely the recollection is to be accurate; and (2) that the more 

confident another person is in their recollection, the more likely their recollection is 

to be accurate. 

 

Underlying both these errors is a faulty model of memory as a mental record which 

is fixed at the time of experience of an event and then fades (more or less slowly) 

over time. In fact, psychological research has demonstrated that memories are 

fluid and malleable, being constantly rewritten whenever they are retrieved. This is 

true even of so-called 'flashbulb' memories, that is memories of experiencing or 

learning of a particularly shocking or traumatic even ... External information can 

intrude into a witness's memory, as can his or her own thoughts and beliefs, and 

both can cause dramatic changes in recollection. Events can come to be recalled 

as memories which did not happen at all or which happened to someone else ... 

 

Memory is especially unreliable when it comes to recalling past beliefs. Our 

memories of past beliefs are revised to make them more consistent with our present 

beliefs. Studies have also shown that memory is particularly vulnerable to 

interference and alteration when a person is presented with new information or 

https://www.bailii.org/ew/cases/EWHC/QB/2019/2712.pdf
https://www.bailii.org/ew/cases/EWHC/Comm/2013/3560.html
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suggestions about an event in circumstances where his or her memory of it is already weak due to the passage of time. 

 

A witness is asked to make a statement, often (as in the present case) when a long time has already elapsed since the relevant 

events ... The statement is made after the witness's memory has been "refreshed" by reading documents. The documents  

considered often include statements of case and other argumentative material as well as documents which the witness did not 

see at the time or which came into existence after the events which he or she is being asked to recall ... The effect of this  process 

is to establish in the mind of the witness the matters recorded in his or her own statement and other written material, whether they 

be true or false, and to cause the witness's memory of events to be based increasingly on this material and later interpretat ions 

of it rather than on the original experience of the events. 

 

In the light of these considerations, the best approach for a judge to adopt in the trial of a commercial case is, in my view, to 

place little if any reliance at all on witnesses' recollections of what was said in meetings and conversations, and to base factual 

findings on inferences drawn from the documentary evidence and known or probable facts. This does not mean that oral 

testimony serves no useful purpose – though its utility is often disproportionate to its length. But its value lies largely, as I see it, in  

the opportunity which cross-examination affords to subject the documentary record to critical scrutiny and to gauge the 

personality, motivations and working practices of a witness, rather than in testimony of what the witness recalls of particul ar 

conversations and events. Above all, it is important to avoid the fallacy of supposing that, because a witness has confidence in 

his or her recollection and is honest, evidence based on that recollection provides any reliable guide to the truth’.  

 

Leggatt J’s comments were reiterated in the recent case of The National Union of Mineworkers v Organisation Internationale De L'Energie 

Et Des Mines [2019] EWHC 1359 (Comm), which was summarised in edition 277 of BC Disease News (here).  

 

Despite not having been cited by counsel in the noise-induced hearing loss (NIHL) case of Mackenzie v Alcoa Manufacturing (GB) Ltd 

[2019] EWHC 149 (QB), which we analysed in edition 261 (here), the inadequacies of recollected witness evidence can be a significant 

issue where defendants are unable to produce evidence of noise surveys undertaken several decades in the past – read the judgment 

of HHJ Inglis in Parkes v Meridian Ltd [2007] EWHC B1 (QB), at paragraphs 133 to 136. 

 

Incidentally, an appeal of the High Court ruling in Mackenzie is expected to be heard in November 2019, where recognition of the 

‘fallibility’ of human memory, alongside a declaration that Noise and the Worker (1963) and the Code of Practice (1972) were not intended 

to have the same binding effect as the Noise At Work Regulations (1989), will be welcomed. 

 

 

https://www.bailii.org/ew/cases/EWHC/Comm/2019/1359.pdf
https://www.bc-legal.co.uk/bcdn/907-277-reliance-on-historic-recall-in-witness-evidence-the-national-union-of-mineworkers-v-organisation-internationale-de-l-energie-et-des-mines-2019-ewhc-1359-comm
https://www.bailii.org/ew/cases/EWHC/QB/2019/149.pdf
https://www.bc-legal.co.uk/bcdn/784-261-establishing-breach-of-duty-in-nihl-claims-peripatetic-noise-exposure-and-absent-noise-surveys-mackenzie-v-alcoa-manufacturing-gb-ltd-2019-ewhc-149-qb
https://www.bailii.org/ew/cases/EWHC/QB/2007/b1.pdf
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In anticipation of the approaching 

Mackenzie appeal, it is sensible to 

scrutinise the Court of Appeal’s recent 

judgement in Kogan v Martin & Ors [2019] 

EWCA Civ 1645, in which the lower court’s  

application of Gestmin to contradictory 

witness evidence led to the ordering of a 

re-trial. 

 

At paragraph 88 of his decision, Lord 

Justice Floyd clarified that: 

 

‘Gestmin is not to be taken as laying down 

any general principle for the assessment of 

evidence. It is one of a line of distinguished 

judicial observations that emphasise the 

fallibility of human memory and the need 

to assess witness evidence in its proper 

place alongside contemporaneous 

documentary evidence and evidence 

upon which undoubted or probable 

reliance can be placed ... But a proper 

awareness of the fallibility of memory does 

not rel ieve judges of the task of making 

findings of fact based upon all of the 

evidence. Heuristics or mental short cuts 

are no substitute for this essential judicial 

function. In particular, where a party's sworn 

evidence is disbelieved, the court must say 

why that is; i t cannot s imply ignore the 

evidence’. 

 

He went on to observe, at paragraph 91, 

that ‘recourse to the Gestmin ... approach 

does not justify a selective treatment’. 

 

Full text judgment can be accessed here.  

 

Hairdressers and 

Barbers in 1970’s and 

1980’s at Risk of 

Asbestos-Related 

Cancer? 

 

Yesterday, The Yorkshire Post reported that 

a former hairdresser had secured an award 

of statutory damages for developing work-

induced, asbestos-related cancer.
1

 

 

80-year-old, Calogero La Bella, was a 

hairdresser, who moved to the UK from Italy, 

in the 1950’s, and was employed by various 

UK hair salons over several decades. 

 

In the 1970’s and 1980’s, asbestos 

(chrysotile) was a common component in 

vintage hand-held and over-the-head 

(hooded) hairdryers (a fire-retardant 

lining/string to support the internal heating 

element). 

 

However, Ray Seymour, General Secretary 

of National Hairdressers Federation, has 

previously warned that asbestos is not used 

in ‘modern hairdryers’ and ‘has not been 

used in any European models since the end 

of the Second World War’.
2

 Further, that the 

only asbestos-containing hairdryers sold in 

the UK after the ‘Second World War’ were 

imported from the Far East, although the 

British Government instigated an import 

embargo ‘since the 1960s’. 

 

Regardless, Mr. La Bella alleged that he 

was required to frequently clean and 

maintain asbestos-containing salon 

equipment as part of his job role(s) years 

after importation supposedly ceased. He 

recalled replacing the heating element 

and electrical wiring.  

 

Earlier this year, he was diagnosed with 

mesothelioma. 

 

Instructed claimant personal injury firm, 

Irwin Mitchell, linked Mr. La Bella’s condition 

to his long-term occupational exposure to 

asbestos dust, emanating from hairdryers, 

but sought compensation under the Diffuse 

Mesothelioma Payment Scheme (DMPS), as 

opposed to bringing a civil claim against a 

specific employer or employers’ liability (EL) 

insurer, on account of the protracted 

latency period. 

 

Solicitor at Irwin Mitchell, Lucy Andrews, 

described this case of hair salon exposure 

as ‘undoubtedly unique’, as most asbestos-

related disease claims are advanced by 

‘industrial’ workers, i.e. construction workers, 

plumbers, electricians, mechanics, etc. 

 

Can more compensation claims (statutory 

or civil action) be expected to be 

advanced by hairdressers, barbers and 

other salon workers? 

Over a decade ago, The Yorkshire Post 

reported the death of another hairdresser, 

whose post-mortem revealed that her 

mesothelioma was an industrial disease. In 

that particular instance, the deceased 

would typically leave hood hairdryers 

switched-on for the entirety of a working 

day (more than 12-hours), during her 10-

year period of employment, between 1960 

and 1969: 

 

‘When the girls used to go in on a morning 

when the weather was cold, they used to 

turn on the dryers on full speed to warm the 

room up’.
3

 

 

Elsewhere, Dahlgren and Talbott (2015)
4

 

conducted a case study of peritoneal 

mesothelioma in a hairdresser, who was 

intermittently (‘between 15 and 30 

minutes/hour’) exposed to asbestos on a 

daily basis, and concluded, in an 

International Journal of Occupational and 

Environmental Health article, that: 

 

‘Hairdryers are possible sources of asbestos 

exposure in patients with mesothelioma, 

and asbestos exposure risk is higher for 

those who use hairdryers occupationally’.  

 

What has the Health and Safety Executive 

(HSE) said about this potential employers’  

liability (EL) risk? 

 

Despite the possible threat of continuous, 

long-term continuous workplace exposure, 

HSE tested 3-types of salon hood-style 

hairdryers (a non-asbestos PTFE Regal Mark 

6, an asbestos containing La Reine and an 

asbestos containing Suter Avante) in 2006: 

Asbestos Emission Tests in Salon Hood-Style 

Hairdryers (HSL/2006/114) and identified 

that: 

 

‘... no significant asbestos (chrysotile) 

release was generated under any of the 

conditions sampled while varying time, 

speed and temperatures in usage’. 

 

HSE recognised that a conceivable 

limitation of this investigation was that only 

‘relatively good condition’ hair dryers were 

subjected to testing; they were less likely to 

release asbestos fibres than hair dryers in 

‘poor condition’. 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/1645.pdf
http://www.hse.gov.uk/research/hsl_pdf/2006/hsl06114.pdf
http://www.hse.gov.uk/research/hsl_pdf/2006/hsl06114.pdf
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Contrary to the advice of Mr. Seymour 

(above), HSE documented that a large 

proportion of asbestos-containing 

hairdryers used in present-day UK salons 

were not made in the Far East, but were 

actually manufactured in the UK, Germany 

and the Netherlands (La Reine, Suter, Wella, 

Kadus, Carmen, Indola, Eugene, Salon 

Nelson, Muholus, Schwartzkopf, Kerka and 

Turbinator). 

 

Further emphasising this point, HSE 

publicised that Midland Dryer Services, 

which serviced 1,500 salons in the UK (as of 

2006), were aware of asbestos presence in 

approximately 25% of all professional hood 

dryers still-in-use, most of which were only 

10 to 20-years-old.  

 

Seeing that asbestos identification only 

took place when the dryers were repaired, 

due to mechanical or electrical failure, this 

percentage could have been higher. 

Asbestos in working dryers are, to all intents 

and purposes, untraced. 

 

We will continue to monitor asbestos-

related disease as an emerging EL risk for 

the hair and beauty industry, publishing 

additional content as and when new 

information surfaces. 

 

London Underground 

Suspend Industrial 

Action, as TfL Promise to 

Take Action on 

‘Complex’ Tube Noise 

Issue 

 

In 2018, the BBC used noise meters , 

supplied by University College London 

(UCL), to record sound levels at stations in 

zones 1 and 2 of the London Underground. 

We reported, in edition 217 of BC Disease 

News (here), that Dr. Joe Sollini, of UCL's Ear 

Institute, described tube noise levels as 

‘concerning’,
5

 with 109 dB having been 

measured between Liverpool Street and 

Bethnal Green (Central Line) and Camden 

Town and Euston (Northern Line).
6

 

 

[Source: Geograph – N. Chadwick (29 May 2018): ‘Central Line at Liverpool Street Station’]  

 

Then, in April 2019, more research on tube noise was published. EAVE, an organisation 

dedicated to the prevention of avoidable hearing loss, mapped noise levels across the 

complete tube network (to view the results, click here) and recorded peak noise levels 

between Canary Wharf and North Greenwich (Northern Line), of 105 dB.
7

  

 

EAVE also identified a 5-minute stretch of the Victoria Line, where noise levels average 90 

dB, while noise levels at 37 stations frequently reached 85 dB and above.
8

 Employers are 

required to provide mandatory hearing protection to employees, when the upper exposure 

action value [daily/weekly dose of 85 dB(A)] is reached – see Regulation 7(2) of the Control  

of Noise at Work Regulations (2005).  

 

 

 

Tube drivers have complained of a ‘barrage’ of ‘horrendous’ noise, which is ordinarily 

perceived as either ‘continuous screeching’ (louder where the rail is corrugated
9

), or ‘the 

undercarriage being shaken to bits’. 

 

In spite of this, Transport for London (TfL) has long-maintained that the Health and Safety 

Executive (HSE) guidance supports the assertion that noise exposure on the London metro is 

‘highly unlikely to cause long-term hearing damage’
10

 and aims to keep volumes below an 

average level of 77 dB.  

 

In June 2019, though, Victoria, Jubilee, Central, Piccadilly, Bakerloo and Northern Line 

drivers received a ‘broader range of ear protection’,
11

 somewhat implying the potential 

existence of an employers’ liability (EL)/public liability (PL) risk. 

 

It is, perhaps, because of this enduring employer-employee disagreement that, on 11 

September 2019, the Rail, Maritime and Transport (RMT) union demanded urgent action on 

tube track noise.  

https://www.bc-legal.co.uk/bcdn/409-217-hearing-loss-on-the-london-underground.html
https://www.geograph.org.uk/photo/5790422
https://www.eave.io/s/EAVE-Tube-map-full-data.pdf
http://www.legislation.gov.uk/uksi/2005/1643/pdfs/uksi_20051643_en.pdf
http://www.legislation.gov.uk/uksi/2005/1643/pdfs/uksi_20051643_en.pdf
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When ‘indefinite’ industrial action was first 

announced, last month,
12

 RMT General  

Secretary criticised TfL for being ‘too slow’ to 

make progress on noise attenuation: 

 

‘It is appalling that RMT driver members  

have had to resort to a ballot in order to 

force London Underground to take the issue 

of excessive track noise seriously’. 

 

95% of driver members on Jubilee, Central, 

Northern and Victoria Lines voted in favour 

of an interruption to normal service,
13

 which 

was due to begin at 00:01 hours, on 10 

October 2019. This would not have 

unfolded as a strike, but with temporary 

speed reduction over 28 sections of track:
14

  

 Between Euston and King’s Cross 

(Victoria Line); 

 Between Tottenham Court Road 

and Holborn (Central Line);  

 Between Camden Town and 

Euston (Northern Line); and  

 Between Green Park and Bond 

Street (Jubilee Line). 

 

The specific instruction to drive in ‘manual 

mode’ at 50% of full-speed, was deemed 

to be an ‘appropriate reduced speed to 

mitigate the creation of excessive noise 

and to alleviate the distraction, discomfort 

and anxiety caused in the affected areas’, 

for the benefit of both drivers and travelling 

public alike.
15

 

 

Why target these 28 specific sections of 

track? 

 

In order to reduce disturbance for residents 

who live above the tube network, a unique 

rail fastening system, called Pandrol 

Vanguard, was installed at ‘priority sites’
16

 to 

isolate vibration and moderate noise 

emissions.
17

 The downside to this has been 

the creation of ‘increased in-carriage noise 

for both customers and staff’, as verified by 

Mayor of London, Sadiq Khan.
18

 

 

Especially disappointing, is that noise 

transmission has, in fact, worsened for 

residents ‘in surrounding homes’ – the 

intended beneficiary of purported 

technological advancement.
19

 Pandrol has 

blamed greater than expected noise levels 

on ‘increased rail roughness’. 

This gave rise to union calls to revert back 

to old technology, but TfL, instead, 

commenced new installation of ‘under rail 

pads’
20

 to dampen and change the 

frequency of noise, thereby counteracting 

the flaws offered up by Pandrol 

Vanguard.
21

 

 

Did the industrial action go ahead last 

week? 

 

Eventually, RMT was able to abandon their 

‘go-slow’ policy. ‘At the eleventh hour’, the 

union was given assurances from TfL, that:
22

 

 It would introduce speed 

restrictions in multiple locations 

from 11 October 2019, to mitigate 

the noise impact; 

 There will be a programme of 

increased rail grinding to bring 

down noise; 

 It will make available £10 million to 

cover remedial works; and 

 Pandrol Vanguard will eventually 

be removed from all locations. 

 

A TfL Spokesperson subsequently pledged 

that: 

 

‘The health and safety of our staff and 

customers is our top priority and we will 

continue to progress a number of 

immediate and longer-term plans to help 

solve this complex issue’.
23

 

 

If TfL were to take influence from Luis 

Gomez-Agustina, Acoustics Lecturer at 

London South Bank University, such longer-

term plans could include: 

 

‘... rail lubrication, rail improvement or 

replacement, improving vibration isolation 

from wheel and track to the carriage, 

providing air conditioning to seal carriage 

windows, improving sound insulation of 

windows carriage walls, damping vibration 

of radiating panels of the carriage, and 

even installing active noise cancelling to 

eliminate loud difficult to remove squeals or 

hums’.
24

 

 

In actual fact, The Standard reported that 

track lubrication, in Finchley, had 

successfully lowered noise levels by around 

10 dB.
25

 

Mr. Cash, who was recently backed to 

serve another 5-year term as General  

Secretary,
26

 has cautioned TfL that RMT will 

remain ‘vigilant’, while the agreed 

programme of action is rolled out.  

 

We will also remain ‘vigilant’ to the 

emergence of tube drivers bringing NIHL 

and/or tinnitus claims. 
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Feature: 

Updated Collection of Articles on ‘Aerotoxic Syndrome’ 

 

In this article, we re-publish: Aerotoxic Syndrome – An Emerging Risk?  

  

‘Aerotoxic syndrome’ describes a condition allegedly caused by cumulative exposure to contaminated aircraft cabin air (sourced from 

jet engine ‘bleed air’ supply) during ‘fume events’.  

 

Our collection of articles has been updated to include items in BC Disease News featured as recently as October 2019. 

 

The publication covers: 

 Symptoms of the as-yet unrecognised medical syndrome; 

 Case studies on the occupational health of pilot and cabin crew; 

 Academic literature (existing and forthcoming) on the potential toxicological causes; 

 Aviation industry knowledge (or lack of knowledge) of a threat to human health; 

 Growing public knowledge and the invocation of conspiracy; 

 Preventative measures taken (or not taken) by airlines; and 

 The current legal position, with group litigation already in motion.  

 

To access our collection of articles on this ever-emerging EL/PL risk, please click here. 

 

 

https://www.bc-legal.co.uk/media/A%20Collection%20of%20BC%20Disease%20News%20Articles%20on%20Aerotoxic%20Syndrome.pdf
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Welcome 

 

Welcome to the 293
rd

 edition of BC Disease News.  

 

In this edition, we provide case analysis on the admissibility of ‘covertly’ recorded 

medical expert evidence, with a sitting High Court Judge indorsing the 

conception of an APIL / FOIL-agreed protocol. 

 

What is more, we present a review of the clinical literature surrounding whiplash 

injuries, as a risk factor for otologic damage, in light of an evolving trend in 

modern RTA claims. Is there an ulterior motive behind increasing prevalence of 

tinnitus in victims of rear-end motor collisions? 

 

Looking forward to next week’s edition, our feature article will focus on the 

Football Association’s (FA) latest research on dementia in professional footballers 

and the possible emergence of a new ‘industrial disease’.  

 

We will also investigate the significance of Johnson & Johnson (J&J) recalling 

33,000 bottles of Johnson’s Baby Powder.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Covertly Recorded Medical Expert Consultations – Slater and Gordon Settles 

Claim and Watchstone Counterclaim Dropped – Implications of CJC Report on 

Fixed Costs in Low-Value Clinical Negligence Claims – Tinnitus in Whiplash Claims 

and Claimant Solicitor Tactics. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Power of the Court to Control ‘Covertly’ Recorded 

Medico-Legal Examinations as Evidence: Mustard 

v Flower & Ors [2019] EWHC 2623 (QB) 

 

Last Friday, reserved judgment was handed down by Master Davison, in respect of a 

defendant insurer’s application to exclude ‘covert’ clamant evidence, pursuant to CPR 

32.1(2), which had been adduced in support of a personal injury (PI) claim. 

 

 

 

Mustard v Flower & Ors [2019] EWHC 2623 (QB) regarded a road-traffic accident (RTA), which 

took place in 2014. Although liability was uncontested, the extent of physical injuries 

sustained, as a result of the collision, was disputed. 

 

Was it a ‘medium velocity impact’, or a ‘minor’ impact? Had the incident caused ‘serious 

brain injury’, or ‘no [injury], or only minor brain injury’? 

 

The RTA claimant was examined by 6 defendant-instructed medical experts, in 2017 and 

2018. 

 

In preparation for these examinations, she was advised by her solicitor to make audio 

recordings, using a digital device, ‘to provide ... an aide memoire of what was said and to 

provide ... evidence to demonstrate any misunderstanding as to what was actual ly said, if 

required’, thus alleviating any prospective ‘allegations of dishonesty’.  

 

The defendant, having been made aware of the claimant solicitor’s advice, encouraged 

the claimant to record consultations with her own medical experts, thereby establishing a 

‘level playing field’. 

 

While the claimant did not follow the defendant solicitor’s advice, she did follow the advice 

of her own legal representatives.  

 

Some of the defendant medical expert consultations were recorded by the experts  

themselves and others were recorded by the claimant, either having been granted 

permission, by ‘accidental’ recording, or by ‘covert’ methods. 

 

Crucially, transcription of the defendant neuropsychologist’s ‘covertly’ recorded 

examination formed the basis of a supplementary statement from the opposing 

neuropsychologist, which alleged ‘serious 

errors in her administration of the 

neuropsychological testing such as to 

render it of doubtful value’. In turn, this 

generated Part 35 questions to ‘appraise 

the accuracy of the neuropsychological 

assessment’. 

 

Consequently, the defendant made an 

application, inviting the court to exclude 

the ‘covertly’-obtained dialogue, under 

powers bestowed by CPR 32.1(2).  

 

The defendant neuropsychologist 

contended that ‘covert’ evidence ‘(a) 

raised issues regarding the proprietary 

rights in the tests, which were not for release 

into the public domain, (b) rendered the 

claimant herself essentially "un-assessable" 

on any future occasion, (c) undesirably 

conferred on the claimant's solicitors 

"insider knowledge" of the content and 

methodology of the tests, (d) by reason of 

the foregoing, raised professional conduct 

issues’. 

 

A witness statement was also prepared by 

Professor Gus Baker, Member of the 

Executive Committee of the British 

Psychological Society’s Division of 

Neuropsychology and former Chairman of 

its Professional Standards Committee, who 

co-authored a Position Paper on 

‘Guidelines for the recording of 

Neuropsychological Assessments’, which 

advised that ‘neuropsychologists should not 

allow patients to make their own recordings 

and should, indeed, discontinue the 

assessment if covert recording came to 

light’. 

 

Naturally, the defendant’s application was 

resisted by the claimant, with the 

deployment of another supplementary 

report, produced by the claimant-

instructed neuropsychologist. 

 

The report conceded that there was ‘little 

empirical evidence’ as to the effect of the 

additional ‘dynamic’ that recording 

provided, but counselled that any 

disadvantage (e.g. the patient being 

rendered un-assessable in the future) could 

be mitigated by the risk of undetected 

‘incompetence or malpractice’ impeding 
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justice. Contrary to the statement of Prof. Baker, the expert went on to submit that recordings of clinical examination was a ctually 

‘commonplace’.  

 

This opinion was reinforced by Gross et al. (2018),
1

 who claimed that the General Medical Council and other medical defence 

organisations in the UK had ‘come to accept that patients can legally make covert recordings of their consultations with a doctor’. As such, 

the editor's note proposed a hypothetical contract, which, in practice, would requi re the expressed consent of all parties to ensure proper 

creation, use and dissemination of recorded examinations. 

 

Before the application was listed, the claimant failed to refer the matter to a High Court Judge for determination. Master Da vison 

deliberated that, even though the application concerned a ‘thorny topic’, recording by ‘covert’ means was ‘not very susceptible’ to 

‘general guidance’ that could be ‘applied across the board’.  

 

The matter therefore fell to be resolved on a ‘case by case basis’ and the Master proceeded to hear the application, on 29 August 2019.  

 

In this instance, the ‘covert’ evidence was deemed admissible and was ‘not unlawful’. 

 

The Data Protection Issue 

 

Firstly, it was reasoned that there had been no breach of Article 2(2)(c) of the EU General Data Protection Regulation 2016/679 (GDPR), as 

implemented by s.21(3) of the Data Protection Act 2018.  

 

 

 

 

 

The recording of a consultation with a clinician (except from, e.g. an excerpt of a recording which picked up conversations in a waiting 

room), containing relevant personal data relating to the claimant (not the consultant), was classified as a ‘purely personal activity’ – an 
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excluded category under both bodies of 

law. Further, it remained a ‘purely personal 

activity’, even after the recordings were 

supplied to the claimant’s legal 

representatives. 

 

Incidentally, the judge highlighted that, 

had the defendant’s argument succeeded 

here, ‘it would have [had] the very surprising 

and undesirable consequence that covert 

video recordings [i.e. video surveillance] of 

[potentially fraudulent] claimants by 

insurers would be equally unlawful’. 

 

The Substantive Issue – The Legality of 

‘Covert’ Recordings 

 

On the legality of the claimant’s actions, the 

Master reasoned that: 

 

‘The claimant acted on the advice of her 

solicitor and her motives were, in the 

context of adversarial litigation, 

understandable. Whilst her actions lacked 

courtesy and transparency, covert 

recording has become a fact of 

professional life ... the sooner that there can 

be some kind of protocol agreed between 

the Association of Personal Injury Lawyers 

and the Forum of Insurance Lawyers which 

governs the recording of medico-legal 

examinations the better. It is the interests of 

all sides that examinations are recorded 

because from time to time significant 

disputes arise as to what occurred. In that 

situation, it is important to have a complete 

and objective record of the examination, 

which is subject to appropriate safeguards 

and limitations on its use. It is desirable that 

the parameters of such recording should 

be on an "industry-wide" agreed model 

which caters for the many issues capable 

of arising and, I might add, which pays 

careful attention to the containment of the 

costs that might potentially be generated’. 

 

Other Issues Affecting Admissibility of The 

Claimant’s ‘Covert’ Recordings 

 

Having established that the claimant’s 

recordings were not ‘unlawful’, the judge 

moved on to consider any remaining 

factors which could compel ‘covert’  

evidence to be excluded from the 

proceedings. 

The fact that the recording had had the 

effect of placing a ‘question mark’ against 

the defendant medical expert’s conduct of 

examination and administration of neuro-

psychological testing made it ‘difficult’ to 

put the ‘genie back in the bottle’, 

regardless of whether criticism was justified.  

 

Moreover, acknowledgment of the fact that 

permitted recordings could unjustifiably 

‘impair’ or ‘degrade’ the results of neuro-

psychological testing was only considered 

to be a ‘marginal factor’ when assessing 

admissibility. 

 

Dispelling the defendant’s insinuation that 

because there was no ‘level playing field’, 

the litigation was inherently unfair, the 

Judge found that the ‘vulnerabilities and 

frailties’ of the claimant party meant that it 

was ‘understandable’ for the ‘level playing 

field’ to apply ‘with particular force to the 

defendants' experts and not those 

instructed on her side’. 

 

All things considered and when viewed in 

the context of the overriding objective, the 

balance tipped in favour of admitting the 

‘covert’ evidence. 

 

Full text judgment can be accessed here. 

 

N.B. in the judgment postscript, Master 

Davison repeated appealed for both sides 

of the PI sector to approve a protocol  

governing the recording of medico-legal 

examinations: 

 

‘In personal injury cases, I have suggested 

that an APIL / FOIL agreed protocol is the 

way forward. Such a protocol would 

provide an agreed scheme for the 

recording of examinations and for the 

reception of such evidence. There would 

then be no need or incentive for covert 

recording so that such cases would be 

unlikely to arise in the future. If they did 

arise, the protocol would dictate or steer 

the outcome of an application such as the 

present one. I hope that the relevant 

organisations can give attention to this 

topic in the future’. 

 

No Agreement 

Reached on Fixed 

Recoverable Costs in 

Clinical Negligence 

Claims – A Warning Sign 

for EL/PL Disease 

Reform? 

 

Last week, the Civil Justice Council (CJC) 

published a Report: FIXED RECOVERABLE 

COSTS IN LOWER VALUE CLINICAL 

NEGLIGENCE CLAIMS, on the possible 

introduction of fixed costs in clinical 

negligence claims, up to the value of 

£25,000.
2

 

 

The CJC Working Party, chaired and vice-

chaired by Andrew Parker [former President 

of the Forum of Insurance Lawyers (FOIL)] 

and David Marshall [former President of the 

Association of Personal Injury Lawyers 

(APIL)], respectively, disclosed that: 

 

‘... the majority of the working group has 

been able to agree on some things, but not 

to conclude an agreement on the level of 

fixed recoverable costs. In the end the 

difference between the positions of the 

claimant and defendant groups on the 

level of costs is not a large one, reflecting 

the efforts on both sides to come up with 

realistic proposals and to do their best to 

narrow the gap. It is to be hoped that this 

report will form a meaningful basis for 

further consultation by the government’. 

 

Pulling back the veil of semantic language, 

however, the long and short of this Report is 

that the parties have not yet reached a 

workable compromise and require more 

time. 

 

Is this a precursor to friction in future debate 

over the introduction of fixed recoverable 

costs across the fast track, including a new 

process and separate grid of costs for noise 

induced hearing loss (NIHL) claims, valued 

below £25,000? 

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/2623.pdf
https://www.judiciary.uk/wp-content/uploads/2019/10/Fixed-recoverable-costs-in-lower-value-clinical-negligence-claims-report-141019.pdf
https://www.judiciary.uk/wp-content/uploads/2019/10/Fixed-recoverable-costs-in-lower-value-clinical-negligence-claims-report-141019.pdf
https://www.judiciary.uk/wp-content/uploads/2019/10/Fixed-recoverable-costs-in-lower-value-clinical-negligence-claims-report-141019.pdf
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We last reported on the Government’s  

progress with Sir Rupert Jackson’s fixed 

recoverable costs proposal, in edition 269 

of BC Disease News (here). 

 

At the time, the Association of Costs Lawyers 

(ACL) criticised the Government for 

transposing figures that were ‘nearly two 

years out of date ... based on just one law 

firm’s sample of cases’ and called for a 

‘much more rigorous statistical base’. One 

would imagine, therefore, that the answer 

to the loaded question above, is ‘yes’.  

 

The Ministry of Justice (MoJ) is expected, 

sometime in the very near future, to publish 

a Response to the Government’s  

Consultation, which closed in June 2019. 

 

Readers can expect detailed analysis of 

this publication, in due course. 

 

Slater and Gordon 

Settles £637 Claim 

Against Watchstone for 

£11 Million 

 

For months, we have been awaiting the 

conclusion of a legal battle between Slater 

and Gordon (S&G) (UK) Limited and 

Watchstone Group plc (formerly Quindell), 

which arose out of the Australian-listed law 

firm’s futile acquisition of the insurance 

group’s Professional Services Division, in 

2015. 

 

Of course, Slater and Gordon’s UK 

operations were broken off from the 

Australian parent company as part of a 

recapitalisation deal with its creditors, in 

August 2017 – for more information on the 

impact of S&G’s dramatic fall in share 

price, read our articles (here and here). 

 

We initially reported, in edition 276 of BC 

Disease News (here), that S&G’s claim (that 

‘but for fraudulent misrepresentation’, the 

takeover would not have occurred), valued 

at £637 million, had been listed for trial 

beginning 21 October 2019 (this Monday).  

 

In a material development, published in 

September (here), we revealed that the 

High Court (Queen’s Bench, Commercial  

Court) had granted permission to hear 

S&G’s claim for breach of warranty, deceit 

and fraudulent misrepresentation, in 

conjunction with Watchstone’s £63 million 

counterclaim for breach of confidence, 

inducing breach of contract, and unlawful 

means conspiracy. 

 

This was based on the discovery of an ‘illicit 

back channel’, which ‘unlawfully obtained 

[confidential] information pertaining to 

Watchstone's wider group’ and gave S&G 

an ‘unfair advantage’ leading into sale 

negotiations. 

 

Despite growing anticipation of a judge-

made ruling, however, the 9-week trial did 

not proceed as anticipated, with the 

dispute having been settled out of court.
3

 

 

The settlement figure was £11 million, 

equivalent to just 1.7% of the total value of 

claim. 

 

In a statement to the London Stock 

Exchange, Watchstone publicised that: 

 

‘Under the settlement, which is made 

without admission of liability by either party, 

all of S&G’s claims or potential claims ... 

have been unconditionally withdrawn’. 

 

Having dropped its counterclaim and with 

neither side planning to pursue costs from 

the other side, it is understood that 

Watchstone will make use of £50 million, 

retained in an escrow account [to cover 

the potential proceeds of noise-induced 

hearing loss (NIHL) claims that S&G bought 

as part of the deal], to pay the settlement 

figure, which will likely line the pockets of 

their creditors.
4

 

  

The Non-Executive Chairman of 

Watchstone and the Chief Executive of S&G 

both expressed their ‘pleasure’ with the 

resolution of proceedings, which brings 

‘certainty’. However, one would have to 

assume that Watchstone will be the happier 

party.
5

 

 

In accordance with this assumption, 

Watchstone’s shares rose by 45% to 156p, 

on Monday.
6

  

 

Meanwhile, S&G (UK) confirmed the closure 

of its office in Leeds, last Friday, less than 1-

year since committing to preserve its city 

presence. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/849-269-legal-industry-reacts-to-the-government-s-fixed-recoverable-costs-consultation.html
https://www.bc-legal.co.uk/bcdn/185-191-s-g-chief-executive-ousted-by-new-lenders
https://www.bc-legal.co.uk/bcdn/237-199-slater-and-gordon-uk-arm-ditched-by-listed-entity.html
https://www.bc-legal.co.uk/bcdn/902-276-october-trial-awaits-for-slater-and-gordon-s-637-million-claim-against-watchstone-formerly-quindell
https://www.bc-legal.co.uk/bcdn/966-286-slater-and-gordon-used-illicit-back-channel-to-buy-quindell-division-at-undervalue-counterclaim-divulges
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Feature: 

Why is Tinnitus Playing an Ever-Dominant Role in ‘Common Whiplash’ Claims? 

 

INTRODUCTION 

 

Tinnitus is a subjective acoustical phenomenon, which is perceived without having an extrinsic source of sound.
 

It is commonly associated 

with noise-induced hearing loss (NIHL), i.e. inner ear damage, but the exact cause(s) of tinnitus is unknown. 

 

In recent times, motor insurers have observed an unexpected increase in road-traffic accident (RTA) claims that seek compensation for 

otologic injury, specifically tinnitus, in addition to conventional soft tissue injuries. 

 

Of course, serious vehicular collisions, which involve complex head trauma or brain injury, are commonly associated with sens orineural 

damage.  

 

However, an unambiguous tinnitus spike in low-impact, run-of-the-mill whiplash claims begs the question, why was tinnitus seemingly less 

prevalent in years past? 

 

WHAT IS WHIPLASH? 

 

Crowe first coined the term, ‘whiplash injury’, in 1928.
7  

In the same decade, Barre and Lieou both referred to tinnitus as being the most 

frequent symptom in patients presenting with cervicospinal injuries, but the earliest example of this connection dates back to 1843 and 

Terret.
8

 

 

Whiplash injuries occur as a result of violent movement of the head with forceful extension (away from the body, i.e. tilting head back and 

looking to the sky) and flexion (towards the body, i.e. tucking the chin into the chest) of the neck, thereby resulting in cervical spine and 

soft tissue injuries.  

 

Gay and Abbott (1953) were the first to cite ‘rear end’ RTA as ‘common whiplash injury’.
9

 Although RTA can, of course, involve ‘lateral’ or 

‘front-end’ collisions. 

 

 

[Source: Geograph – Lewis Clarke (28 August 2012): ‘South Somerset : The A303 & Road Accident’] 

https://www.geograph.org.uk/photo/3127105
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WHY DO RTA CAUSE WHIPLASH? 

 

Drivers are legally obliged to wear seat-belts as a safety precaution against the infliction of ‘direct wounds’. However, if a driver has a 

surprise collision with another vehicle whilst wearing a seat-belt, the energy transmitted and absorbed by the head and neck, on impact, 

is greatly increased (but less severe if the headrest is adequately positioned). This is because seat-belts limit the movement of the thorax 

(chest) and therefore increase the extent to which the head can move, in relation to the rest of the body.
10

 

 

Inertia, experienced by abrupt hyperextension and hyperflexion of the neck, is considered to be the ‘whiplash injury mechanism’. 

 

ARE ‘COMMON WHIPLASH INJURY’ AND TINNITUS LINKED? 

 

Clinical manifestations of whiplash injuries have been termed ‘whiplash-associated disorders’ (WAD). Spitzer et al. (1995) commented that 

WAD can include auditory disorders, such as tinnitus.
11

 

 

Around 80% of whiplash victims will recover from their injuries in a matter of months. However, Claussen and Claussen (1995) observed ‘so-

called late whiplash injury syndrome’ (LWIS) in 15% to 20% of approximately 200,000 whiplash patients.
12

 Balla (1980) defined LWIS as ‘a 

collection of symptoms and disabilities seen more than six months after a neck injury occurring in a motor vehicle accident’ .
13

 

 

Incidentally, the majority of LWIS sufferers complain of ‘cervico-encephalic syndrome’, a post-traumatic syndrome of whiplash, which was 

heavily linked with tinnitus by Chetana and Claussen (2010).
 14 

 

HOW COMMON IS TINNITUS IN WHIPLASH SUFFERERS? 

 

Oosterveld et al. (1991) observed tinnitus in 14% of 262 whiplash patients, who were subjected to ‘trifle-and minor-traumas’.
15

 Elsewhere, 

Tranter and Graham (2009), in a later review of oto-vestibular symptoms following whiplash injury, calculated incidence of 10%, further 

noting that this is open to exaggeration [see 41% tinnitus in Decher (1996)
16

].
17

 In spite of this, Rowlands et al. (2009) discovered significantly 

lower rates of tinnitus among patients with low-grade whiplash injuries.
18

 

 

HOW COMMON IS WHIPLASH IN TINNITUS SUFFERERS? 

 

Conversely, in a sample of 1,604 Tinnitus Research Initiative (TRI) participants, Kreuzer et al. (2012) identified whiplash-induced tinnitus in 

only 4.9%, which was described as a ‘small subsample’.
19

 By contrast, Folmer and Griest (2003), who surveyed tinnitus patients in a 

Canadian clinic, observed a history of whiplash injury in more than 10%.
20

 

 

These studies emphasise that the origins of tinnitus are wide-ranging and cannot simply be attached to whiplash injuries without first 

conducting detailed investigations (e.g. into occupational history/lifestyle, etc.). 

 

HOW MIGHT ‘COMMON WHIPLASH INJURY’ ONSET TINNITUS? 

 

Inertia experienced during a motor accident, as briefly explained above, causes hyperflexion and hyperextension of the neck, which is 

supported by vertebrae in the cervical spine. Stress endured by this portion of the spine, during a road -traffic collision, can theoretically 

lead to micro- and macro-traumas of muscles, tendons, intervertebral discs, ligamentous structures and the spinal cord.
21

 

 

Does the medical literature suggest that musculoskeletal damage of this kind is associated with  tinnitus? 

 

As a primary observation, mild whiplash often results in cervical myelopathy (damage to the spinal cord)
22

 and patients with cervical 

myelopathy, according to Johansson (2006), have been diagnosed with tinnitus.
23

  

 

Volle (2000) asserted that increased axial rotation of the upper cervical spine can cause tinnitus.
24

 The same author published a paper, 

several years prior, which also conveyed a strong correlation between injuries of the craniocervical joint (CCJ) complex (upp er segment 

of the cervical spine) and tinnitus.
25

 

 

What is more, Steilen et al. (2014) discussed that when capsular ligaments (fibrous tissue that strengthens joints) are injured, they become 

elongated and exhibit laxity and instability. All that may be required is a single macro-trauma, sustained in the course of a whiplash injury. 
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If damage occurs in the cervical spinal region, cervical vertebrae will move excessively. Further, if this occurs in the upper cervical spine 

(C0-C2), sufferers may report tinnitus.
26

  

 

Similarly, hyperextension and hyperflexion of the neck has the natural biomechanical consequence of violently opening and closing the 

jaw. Rapid elongation and compression of the temporomandibular joint (TMJ) may promote tinnitus.
27

 Kolbinson et al. (1997) commented 

that TMJ was more prevalent in whiplash victims than in a control group.
28

 

 

Another physiological pathway to tinnitus was investigated by Kaute (1998), who simply assumed that the irritation and tension of posterior 

cervical muscles, caused by whiplash, has the propensity to over-stimulate the vestibular nuclei in the brainstem; an origin of idiopathic 

tinnitus. As a result, he championed atlas therapy as a means to normalise the flow of information sent to the brainstem and overcome 

tinnitus.
29

 

 

Elsewhere, Bhatt and de Carpentier (2012), in a novel case study, analysed the presence of bilateral tinnitus, triggered by whiplash-induced 

hyperextension neck injury in a low-speed road traffic accident.
 30

 When asked to describe the tinnitus, the 70-year-old patient compared 

the sensation to orchestral music, which was familiar to him (‘Chorus of the Hebrew Slaves’, from the opera Nabucco, by Verdi). The study 

authors concluded that this was the first published case of musical hallucination precipitated by whiplash injury – a previously unreported 

phenomenon. Is this an under-reported condition?  

 

Perhaps the most relevant research on this topic was undertaken by Claussen and Constantinescu (1995). 73 out of 91 LWIS cases, without 

contact trauma (i.e. no direct knock of the head and/or neck against a hard surface inside of the car), were affected by ‘subjective 

tinnitus’. The authors went on to affirm that ‘even the simple, non-contact whiplash injury can be the cause of long lasting, chronic poly-

sensorial disturbances’, which closely intertwine with tinnitus.
31

 They also recognised ‘degenerative cervico-spinal injury syndrome’ as an 

instigating factor, as well as vascular disturbances in the posterior cranial fossa, due to a narrowing of the vertebral artery in the cervical 

spinal region. 

 

All things considered, there would appear to be some clinical validation, based on how musculoskeletal changes interact with brain 

functioning, that tinnitus could be characteristic of ‘common whiplash injury’, e.g. low-impact motor accidents. Indeed, neck pain is the 

most common symptom described after whiplash injury mechanisms and is reported in 88% to 100% of cases, depending on the stud y, 

say Vibert and Häusler (2003).
32

 

 

However, tinnitus is a subjective condition, which makes true prevalence so very difficult to accurately estimate – hence the variation 

across a spectrum of research papers. One can only speculate. 

 

HOW GENUINE IS THE TINNITUS SPIKE IN RTA CLAIMS? 

 

Could it be the case, instead, that claimant personal injury solicitors are, in fact, encouraging claimants to exaggerate their ‘common 

whiplash injury’ symptoms, in order to inflate medical expert fees and schedules of loss? 

 

With an increased small claims limit (up to £5,000) and whiplash tariff system looming, monosymptomatic (i.e. mild soft-tissue damage only) 

RTA claims allocated to this broadened track may no longer be profitable for claimant legal representatives, in the absence o f costs 

recovery. 

 

By tying in other co-morbidities, such as tinnitus, the claim value can be increased to fast track levels and beyond. Damages exceeding 

£25,000 would fall outside of the fixed costs regime, at least until the Government decides to institute Sir Rupert Jackson’s  proposals. 

 

For example, see Quittance Legal Service’s article on a £16,574 order for damages, awarded to a low-impact whiplash claimant, who 

rated his tinnitus as ‘4 on a scale of 1 to 10, 10 being the most severe’.
33

 

 

Nonetheless, this year has seen a surge in findings of ‘fundamental dishonesty’, under s.57 of the Criminal Justice and Courts Act 2015, 

and an increased appetite for insurers to commence civil contempt proceedings. The legal system is finally getti ng to grips with fraudulent 

claims, yielding dismissed claims, recovery of legal fees through qualified-one-way costs shifting (QOCS) disapplication, orders for wasted 

costs and punitive fines. 

 

Claimant solicitors should therefore be wise to a higher risk of professional negligence and decreased success in advancing standard RTA 

claims, if an additional tinnitus element is anything but wholly authentic. ‘Exaggeration’ alone can render a claimant ‘fundamentally 

dishonest’ and invalidate the claim in its entirety – read our precis of LOCOG v Sinfield [2018] EWHC 51 (QB) (here). 

http://www.legislation.gov.uk/ukpga/2015/2/pdfs/ukpga_20150002_en.pdf
https://tgchambers.com/wp-content/uploads/2018/01/Judgment-22.01.18.pdf
https://www.bc-legal.co.uk/bcdn/398-216-fundamental-dishonesty-and-striking-out-london-organising-committee-of-the-olympic-and-paralympic-games-locog-v-sinfield-2018-ewhc-51-qb.html
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Stuart Bacon, Head of BC Legal’s Southend Office, gives his view, below:  

 

‘Whether genuinely or otherwise, it seems tinnitus is going to be an increasing ly common feature of soft tissue RTA claims.   

 

General damages for tinnitus are not insignificant:   

 

 

 

Note the dramatic difference in general damages between, “slight” and “moderate tinnitus”.   

 

As disease lawyers we are more than familiar with arguments over the grading of tinnitus and the range of expert medical opin ion that 

commonly exists in this regard.  Will we now see these arguments and the expense of such in RTA claims?   

 

I question whether tinnitus should, in a medico-legal context, be diagnosed and causally attributed by experts typically instructed in RTA 

claims i.e. GPs, A&E Specialists and Orthopaedic surgeons.  If not, are we going to start seeing the complex causation and grading 

arguments from NIHL claims in RTA claims? Will the Courts entertain expensive expert ENT evidence?  

 

On one hand I feel the Courts will do all they can to deter ENT evidence in RTA claims but on the other, I can see an approach similar to 

that seen in NIHL claims, which regularly sees both parties armed with their own expert ENT evidence.   It is now judicially accepted that, 

despite their modest value, NIHL claims involve complex issues of causation to the extent that Defendant ENT evidence is cons idered 

appropriate in all but the most straightforward of claims. 

 

Insurers and the Courts will be far from keen to see ENT evidence in RTA claims, but if claims are made, which they now appea r to be in 

increasing numbers, both are going to have to decide how to proceed.   

 

To simply pay the claims will require insurers to accept diagnoses from medico-legal experts who have little to no clinical experience of 

diagnosis and quantification of tinnitus and pay damages on top of awards for soft tissue injuries.  With general damages for tinnitus starting 

at £6,140, this is likely to be an unattractive option and perhaps justification of the ~£1,000 spend on expert ENT evidence.    

 

However, as we have seen in NIHL claims, there is likely to be a range of expert opinion on causation and grading of tinnitus so the ~£1,000 

could well become ~£2,000 if two ENT experts provide evidence.   

 

For insurers, tinnitus will certainly add an unwelcome dimension, complexity and costly element to RTA claims at a time when such claims 

are finally becoming more manageable.   

 

In my view, a ‘head in the sand’ approach on this has the potential to lead to unhelpful and costly precedent and insurers would be wise 

to bring in the expertise of their NIHL claims  handers to work with their RTA handlers.   

 

If these claims litigate and at least until the Courts provide some clarity on this issue, I think it would be beneficial to have disease lawyers 

involved.  Naturally, BC Legal will be more than happy to assist’.    
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  

 

© BC Legal 2016. 

 

BC Legal is a trading name of BC Legal Limited 

which is registered in England and Wales under 

company number 08963320. We are authorised 

and regulated by the Solicitors Regulation 

Authority. The registered office is 1 Nelson Mews, 

Southend-on-Sea, SS1 1AL. The partners are Boris 

Cetnik and Charlotte Owen. More details on the 

firm can be found at www.bc-legal.co.uk 

 
 

 

 

 

 

 

http://www.bc-legal.co.uk/

