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Welcome 

 

Welcome to the 294
th

 edition of BC Disease News.  

 

In this issue, we review the circumstances in which witness summaries can benefit 

parties to litigation, as the Chancery Division provides additional guidance on 

when permission to rely on such evidence is likely to be granted: Morley (t/a 

Morley Estates) v The Royal Bank of Scotland Plc [2019] EWHC 2865 (Ch). 

 

We also explain why the Government’s ban on metaldehyde-containing slug 

killers was successfully challenged in judicial review proceedings, back in July 

2019. 

 

Elsewhere, we question how and why the US Food and Drug Administration (FDA) 

can identify asbestos in Johnson & Johnson’s (J&J) talcum powder products, while 

the manufacturer’s testing consistently finds otherwise.   

 

What is more, we investigate the health risks associated with ‘surgical smoke’, 

otherwise known as ‘diathermy smoke’, as the Association for Perioperative 

Practice (AfPP) steps-up its efforts to lobby the Government for mandatory local 

evacuation ventilation systems (LEV) in operating theatres. 

 

Finally, we wish to inform our readers that our feature article on incidence of 

degenerative brain disease among professional footballers has been deferred 

to next week’s edition. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Blamire Awards and Multipliers/Multiplicands – Witness Summaries and Witness 

Statements – Strict CPR Compliance and Justice – Metaldehyde Ban Overturned 

– Statutory Mesothelioma Compensation in Guernsey – Roberts Jackson 

Administrator’s Progress Report – Camouflage Make-Up – Diesel Engine Exhaust 

Emission Resources – Johnson’s Baby Powder Product Recall – ‘Surgical Smoke’ – 

Nurses’ Exposure to Disinfectants and COPD. 
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Blamire Awards for 

Future Loss of Earnings: 

Irani v Duchon [2019] 

EWCA Civ 1846 

 

Ordinarily, an award for future loss of 

earnings is calculated by reference to 

multiplier and multiplicand methodology, 

as explained within the Ogden Tables. 

 

The multiplier represents the net loss of 

earnings, i.e. the difference between what 

the claimant could have earned ‘but for’  

the injury and what the claimant is likely to 

earn ‘as a result of’ the injury. The 

multiplicand represents the number of 

years that the claimant’s earning capacity 

is affected by the injury. 

 

In the case of Irani v Duchon [2019] EWCA 

Civ 1846, the claimant asked the Court of 

Appeal to reconsider an alternative lump-

sum Blamire award, made in respect of his 

future loss of earnings. 

 

He did so on the basis that the sitting Deputy 

High Court judge, at 1
st

 instance, ‘could 

and should have quantified damages for 

loss of earnings by making a conventional 

award based on the adoption of a 

multiplier and multiplicand’, thereby tripling 

his damages. 

 

So, had the judge erred in deciding to 

make a Blamire award, that is to say an 

award borne out of Blamire v South 

Cumbria Health Authority [1993] PI QR 1? 

 

Case law suggests that the existence of 

‘mere uncertainties’ about a claimant’s 

future does not ‘justify a departure from the 

well-established’ broad-brush approach. 

As such, Blamire awards will only be 

preferred to multipliers and multiplicands if 

there is ‘no alternative’ – see Keene LJ, in 

Bullock v Atlas Ward Structures Ltd [2008] 

EWCA Civ 194. 

 

Expanding on this, Aikens LJ, in Ward v Allies 

and Morrison Architects [2012] EWCA Civ 

1287, explained that he would be ‘driven’ 

to conclude that there was ‘no alternative’ 

to a Blamire award if there were ‘too many 

imponderables’, in regards to ‘earning 

capacity’ and ‘career patterns’, to identify 

suitable multipliers and multiplicands, ‘on 

the balance of probabilities’.  

 

In Irani, the injured claimant was a young 

and geographically mobile man, who was 

highly educated and had specialist 

qualifications. 

 

Mr David Pittaway QC, at the Court below, 

considered that the conventional 

approach for calculating future loss of 

earnings would have posed a ‘real risk’ of 

producing an ‘obviously unreal result’, 

quoting HHJ Hughes QC, in Kennedy v 

London Ambulance Services NHS Trust 

[2016] EWHC 3145. 

 

Giving lead judgment, Hamblen LJ 

concluded that the 1
st

 instance judge had 

correctly deemed, on the specific facts of 

the case and in accordance with prior 

case authorities, that there was ‘no real 

alternative’ to making a Blamire award. 

Dismissing the appeal, he added, at 

paragraph 38, that: 

 

‘... if the only i s sue had been one of 

uncertainty rather than the wholescale 

insufficiency of evidence, he would have 

been able to address it in this way [by 

applying a ‘very substantial’ discount factor 

to the multiplier/multiplicand-generated 

figure]. This does not detract from his [Mr 

Pittaway QC’s] clear and reasoned prior 

conclusion that on the evidence there was 

no "proper basis" for finding what the 

residual earnings would be’.  

 

Full text judgment can be accessed here. 

 

 

 

 

 

 

 

Guidance on Reliance 

on Witness Summaries in 

the Absence of Witness 

Statements: Morley (t/a 

Morley Estates) v The 

Royal Bank of Scotland 

Plc [2019] EWHC 2865 

(Ch) 

 

In employers’ liability (EL) and public liability 

(PL) claims, it is not always easy to obtain 

signed formal statements from co-

operating witnesses. Reasons for this may 

include (but are not limited to): 

 Continuing loyalty to a (former) 

defendant employer; 

 Continuing loyalty to a (former) 

claimant colleague; 

 Not wanting to appear or give 

evidence at Court (or to be witness 

summonsed); 

 A general dislike for litigation; 

 Not wanting to prejudice a 

prospective claim of their own; 

 A reluctance towards contributing 

evidence; 

 An inability to recall evidence; 

 A perceived lack of time to 

provide evidence; or 

 Non-contactability (e.g. through 

illness or absence). 

  

In certain circumstances listed above, 

parties seeking to rely on witness evidence 

may choose to serve a ‘witness summary’, 

which either summarises evidence which is  

known and would otherwise be included in 

a witness statement [CPR 32.9(2)(a)], or 

summarises matters which the serving party 

proposes to question the witness on at trial, 

where evidence i s  not known – see CPR 

32.9(2)(b). 

 

Parties are permitted to rely on witness 

summaries if they are required to serve a 

witness statement for use at trial, but are 

‘unable to obtain one’ – see CPR 32.9(1)(a) 

and (b). 

https://www.bailii.org/ew/cases/EWCA/Civ/2012/1287.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2012/1287.rtf
https://www.bailii.org/ew/cases/EWHC/QB/2016/3145.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1846.pdf
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They must be served by the latest date that a witness statement could be validly served in 

time – see CPR 32.9(4). 

 

 

 

However, to what lengths must a party go before they can correctly assert that they are 

‘unable to obtain’ a witness statement? 

 

Taking inspiration from existing case authorities, inability is a ‘matter that would normally 

require proof’, since: 

 

‘... it is rare that a party will choose to call a witness "blind", without first obtaining a statement 

or proof of evidence, or some clear indication that the witness would give evidence 

favourable to the case of the party calling the witness’ [see Warby J, at paragraph 22 of 

Otuo v The Watch Tower Bible And Tract Society of Britain (Relief from Sanctions 2) [2019] 

EWHC 346 (QB)]. 

 

What is more, inability, for the purposes of CPR 32.9(1)(b), is, as stated by Phillips J, in Scarlett 

v Grace [2014] EWHC 2307 (QB), a test that ‘must be ... applied with a degree of rigour’. 

 

In the recent case of Morley (t/a Morley Estates) v The Royal Bank of Scotland Plc [2019] 

EWHC 2865 (Ch), the claimant, to the ‘surprise’ of the defendant, did not ask the intended 

witnesses to provide statements. 

In this instance, could it be said that the 

claimant was ‘able to obtain’ witness 

statements and therefore should be unable 

to rely on the witness summaries sought? 

 

Giving judgment on this issue, Mr. Justice 

Kerr clarified that: 

 

‘The wording of the rule does not refer to a 

‘refusal’ to provide a statement.  Inability to 

obtain one can arise for other reasons, such 

as illness, ignorance of the witness’s 

whereabouts, absence from the 

jurisdiction, confidentiality obligations, and 

so forth. 

 

On the plain wording of the rule, CPR 

32.9(1)(a), and applying ordinary principles 

of causation, a person is, in my judgment, 

‘unable to obtain’ a statement if the court is 

satisfied on the balance of probabilities 

that had a request been made to the 

w i tnesses to provide a s tatement the 

request would have been turned down’.  

 

Ultimately turning on the facts of the case, 

the claimant’s application was granted. 

 

Full text judgment can be accessed here.  

 

N.B. Once a witness summary is served, 

parties may either seek to obtain a witness 

summons, requiring the relevant witness to 

attend court (though they may be ‘hostile’), 

or alternatively, they may see to obtain a 

hearsay notice, if it is not intended that the 

witness attend court to give oral evidence.  

 

Observing Justice by 

Adhering to the Civil 

Procedure Rules as 

Written: Paralel Routs 

Ltd v Fedotov [2019] 

EWHC 2656 (Ch) 

 

To say that Civil Procedure Rules and 

Practice Directions are always interpreted 

strictly by judges, would be factually 

inaccurate.  

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/346.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2019/346.pdf
https://www.bailii.org/ew/cases/EWHC/Ch/2019/2865.pdf
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A recent example of the Courts’ flexible approach towards non-compliance with procedural requirements transpired in Mark v Universal 

Coatings & Services Limited & Others [2018] EWHC 3206, a case which featured in our article: ‘A Barrister’s Comment on the Issue of Whether 

Service of Particulars of Claim Always Requires Concurrent Service of a Medical Report?’  

 

At paragraph 54 of Mr. Justice Spencer’s judgment, regarding the duty expressly conferred by Practice Direction (PD) 16 para 4.3, he 

construed that:  

 

 ‘... the use of the word “must” indicating ... a mandatory provision ... this is a characteristic of the drafting of the CPR and the word “must” 

is used liberall y ... to imply the need to apply for relief from sanction ... where a rule or practice direction contains such wording would 

...  result in the courts being inundated with applications quite unnecessarily’. 

 

 

 

Contrary to a literal reading of PD 16, therefore, the High Court Judge was adamant that there should be no implied sanction for failing to 

serve a medical report with the Particulars of Claim. The modal verb, ‘must’, implying certainty and obligation, was effectively replaced 

with the modal verb, ‘may’, implying doubt and conditionality. 

 

This judicial determination was, at least in part, driven by Spencer J’s subjective forecast on the likely impact of his d ecision on claims 

handling and access to justice. 

 

With the best will in the world, however, is it right for judges to question the degree of justice delivered by applying our enshrined procedural 

code word-for-word? 

 

Weeks ago, judgment was handed down in the case of Paralel Routs Ltd v Fedotov [2019] EWHC 2656 (Ch), which goes some way towards 

answering the question, above.  

 

His Honour Judge Matthews, remarked that ‘judges are not superhuman, and do not possess supernatural powers’  and went on to comment 

that: 

 

‘... it is sometimes thought that the English procedural rules are too time-consuming and expensive to operate, without any corresponding 

advantage in terms of justice. But this is a case which amply illustrates the importance of procedural rules in ensuring a fair trial and the 

best opportunity to deliver a just result between the parties’. 

 

Paralel Routs clarifies that the intention behind the Civil Procedure Rules and Practice Directions i s  to deliver justice for both claimant and 

defendant parties. Thus, it emphasises the need for judges to ensure that they do not tip the balance of justice too far in favour of either 

party where the purpose of the language used is both clear and obvious. 

 

Full text judgment can be accessed here. 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/3206.pdf
https://www.bc-legal.co.uk/bcdn/961-285-a-barrister-s-comment-on-the-issue-of-whether-service-of-particulars-of-claim-always-requires-concurrent-service-of-a-medical-report#_edn5
https://www.bc-legal.co.uk/bcdn/961-285-a-barrister-s-comment-on-the-issue-of-whether-service-of-particulars-of-claim-always-requires-concurrent-service-of-a-medical-report#_edn5
https://www.bailii.org/ew/cases/EWHC/Ch/2019/2656.pdf
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Defra’s Molluscicide Ban Overturned by High Court – An Update 

 

In January 2018, we reported that the Department for Environment, Food & Rural Affairs (Defra) had instigated a phased ban of ‘outside 

use’ of mollusc (snail and slug) killer in the UK, where metaldehyde is the active ingredient.  

 

The Executive’s intervention sought to prohibit (i) product sale from 30 June 2019 and (ii) use of existing stock 12-months thereafter.
1

 

 

 

[Source: Wikimedia Commons – Chatsam (17 May 2012) ‘Granulé de limacide à base de Métaldéhyde’]  

 

Although product withdrawal was intended to protect against an ‘unacceptable risk’ to the welfare of ‘birds and mammals’, we used 

Defra’s announcement as an opportunity to investigate whether use of pellet pesticides poses a specific threat to human health – to find 

out more, read our article in edition 257 of BC Disease News (here). 

 

Shortly after news of the ban was delivered, molluscicide manufacturer, Chiltern Farm Chemicals (CFC), started judicial review proceedings, 

in an attempt to reverse the Government’s decision.
2

  

 

Days before the matter fell before the High Court, the Government eventually conceded that its decision -making process had been 

‘flawed’. 

 

Accordingly, at the High Court hearing, on 30 July 2019, it was declared that the ban, issued by the former Secretary of State for 

Environment, Food and Rural Affairs, Michael Gove MP, was ‘unlawful’.
3

 

 

The legal basis underpinning Defra’s policy required the minister to form his own opinion on the impact of metaldehyde products on ‘non-

target species’, but he did not do so.
4

 

 

Reacting to the Court ruling, Philip Tavener, of CFC, heralded a return to ‘business as usual’, following 8-months of market uncertainty. 

 

Nevertheless, the successful legal challenge made no determination as to the underlying merits of the Government’s strategy. Thus, it 

cannot be said with certainty that the ban has been revoked indefinitely, as a spokesperson for Defra  explained: 

 

‘We will retake the decision as swiftly as possible, taking account of the procedural points raised. Our priority is to protect people and the 

environment, and all decisions on pesticides are always based on the best available science’ . 

 

Applications for renewed authorisation of metaldehyde-containing products, made pursuant to Article 43 of EC Regulation 1107/2009, 

therefore remain outstanding, and will be considered afresh, in due course. This much is confirmed by the High Court’s order.
5

 

https://commons.wikimedia.org/wiki/File:Limacide.JPG
https://www.bc-legal.co.uk/bcdn/760-257-government-bans-outside-use-of-molluscicide-ingredient
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R1107&from=EN
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Should Defra seek to withdraw or amend existing authorisations again, this time under the 

stewardship of acting Secretary of State, the Rt Hon. Theresa Villiers MP, it will do so in 

accordance with Article 46 of the Regulation, which triggers a period of grace for the 

disposal, storage, placing on the market and use of existing stock. 

 

 

 

The official register of authorised Plant Protection Products can be accessed here.
 6

 

 

How did market players, with a vested interest in agriculture, react to the overturned ban? 

 

James Campbell, Chief Executive of Garden Organic and advocate of metaldehyde 

alternative, ferric phosphate, stated: 

 

‘We hope this is a purely an administrative error on behalf of the government, and we will 

be urging them to reinstate the ban as soon as possible’ .
7

 

 

Echoing this outlook, Craig Bennett, Chief Executive of Friends of the Earth, voiced his 

‘disappointment’ that the decision was fundamentally based ‘on a technicality’.
8

 

 

Meanwhile, a petition,
9

 calling for the Government to reinstate the metaldehyde ban, was 

rejected in light of a pre-existing, albeit indirect and less formal petition, entitled: ‘Ban on 

slug pellets that are unnecessarily killing hedgehogs’ . The active petition deadline is 22 

January 2020 and less than 5,000 signatures have been obtained thus far.
10

 

 

On the other side of the debate, Vice President of the National Farmers Union of Scotland 

(NFUS), Charlie Adam, commended the outcome of the judicial review proceedings as 

‘welcome news’: 

 

‘Retaining metaldehyde provides farmers with a trusted treatment that, when used properly, 

is reliable and effective. The targeted nature of metaldehyde allows farmers to use the 

product against slugs, the arable sector’s most destructive pest, when they are identified 

without the need to use it as a preventive measure’.
11

 

Guernsey Minister Seeks 

to Fast-Track Statutory 

Mesothelioma 

Compensation Scheme 

 

In edition 258 of BC Disease News (here), we 

reported that the Council of Ministers, in the 

States of Jersey, had unanimously 

approved Compensation for Mesothelioma 

Sufferers, a statutory compensation scheme 

akin to diffuse mesothelioma payments (the 

‘2008 Scheme’), in the UK. 

 

The first applications for ‘Diffuse 

Mesothelioma special payment’, in Jersey, 

could be submitted from 1 October 2019.
12

 

 

Elsewhere, Deputy Matt Fallaize, President 

of the Education Committee and member 

of the Employment & Social Security 

Committee in the States of Guernsey, last 

year, assured Guernsey residents that they 

would soon have access to a mirror 

scheme. 

 

This week, Deputy Fallaize submitted 

legislative amendments which, if passed, 

would see the anticipated scheme 

introduced in Guernsey before 2022.
13

 

 

Despite voicing his ‘disappointment’ over 

Guernsey trailing Jersey in this area of 

social policy, he took consolation over the 

fact that the scheme could be based on 

work already undertaken by its 

neighbouring Channel Island state. 

 

‘… the case for a scheme is so clear and … 

it could be set up reasonably easily, 

inexpensively [running costs of around 

£100,000 per year] and at no detriment to 

other services’. 

 

Deputy Fallaize contends that the demand 

for a working scheme is, in fact, stronger in 

Guernsey than Jersey, as Guernsey 

delayed regulating asbestos when there 

was a 'growing body of evidence' of a risk 

to human health. 

 

file://///bc-legal.local/shares/FolderRedirection/ryan.bright/Desktop/Plant%20Protection%20Products
https://www.bc-legal.co.uk/bcdn/765-258-initiation-of-statutory-mesothelioma-compensation-schemes-in-the-channel-islands.html
https://www.gov.uk/diffuse-mesothelioma-payment
https://www.gov.uk/diffuse-mesothelioma-payment
https://www.gov.je/benefits/sicknessinjury/pages/diffusemesotheliomapayment.aspx
https://www.gov.je/benefits/sicknessinjury/pages/diffusemesotheliomapayment.aspx
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Roberts Jackson’s Joint Administrators’ Progress Report Makes for Grim Reading  

 

Over a year ago, the now defunct claimant industrial disease specialist, Roberts Jackson, was sold out of administration to AWH Legal.  

 

To read our thorough analysis on ‘The Rise and Fall of Roberts Jackson’, which featured in edition 246 of BC Disease News, click here. 

 

In a new development, this week, appointed insolvency and restructuring practitioner, Quantuma LLP, filed its Administrator’s Progress  

Report with Companies House, which, among other things, provides unsecured creditors with an updated outlook of predicted recoveries  

from what remains of the business.
14

 

 

When the firm was sold, the Statement of Affairs disclosed that the business had assets worth around £3.4 million, a significant portion of 

which constituted money tied up in work-in-progress (WIP). 

 

From 28 September 2018 to 29 September 2019, Roberts Jackson received around £1,015,000, which was transferred to the Administration 

Account. 

 

 

 

In the same time period, Roberts Jackson, paid out around £904,500. This was predominantly made up of £500,000  in distributions to 

Natwest (which made available a £4,250,000 revolving credit facility) under its floating charge, £115,000 in full and final s ettlement of all 

directors’ claims, £92,000 in legal fees, £75,000 in solicitor manager fees and £74,500 in administrators’ fees. 

 

 

 

With the best and worst case estimates of future receipts collected by Roberts Jackson being approximately £2,589,000 and £3,222,000, 

respectively, the likely assets available for unsecured creditors is likely to be between £420,500  and £562,000. 

https://www.bc-legal.co.uk/bcdn/694-249-the-rise-and-fall-of-roberts-jackson
https://beta.companieshouse.gov.uk/company/06895109/filing-history/MzI0ODQwNTgwNmFkaXF6a2N4/document?format=pdf&download=0
https://beta.companieshouse.gov.uk/company/06895109/filing-history/MzI0ODQwNTgwNmFkaXF6a2N4/document?format=pdf&download=0
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The joint administrators had initially (in the Statement of Affairs) projected that unsecured creditor claims could be in the region of 

£13,770,000, but have since been written down to £13,313,000. To-date, however, the Progress Report discloses that 109 claims have 

been received at a value of £7,471,000. 

 

Although the dividend to be paid to unsecured creditors (including medical experts, counsel, HMRC, etc.) is yet to be finalis ed, the latest 

appraisal suggests that the rate of return wil l be between 3.2% (3.4 pence in the pound) and 4.2% (4.2 pence in the pound).  

 

Meanwhile, the probable rate of return for Natwest is between 41.8% (41.8 pence in the pound) and 56.0% (56 pence in the poun d). 

 

Meanwhile, private equity investor, NorthEdge Capital, which acquired 43% of Roberts Jackson’s issued share capital in 2014, holds an 

inter-creditor agreement governing the relationship between Natwest and itself. NorthEdge is owed £22,500,000. 

 

Increased Advertising for Skin Camouflage Make-Up to Alter Complexion of 

Burn Injury and Scarring Claims? 

 

Skin camouflage make-up was developed after the First World War to help soldiers who had been injured and maimed in combat. 

 

It is a technical science, a form of ‘Trompe l’oeil’ (‘trick of the eye’), effectively.  

 

By adding artificial ‘faults’ (e.g. freckles) and blending exact skin tone, the instinctive reaction of an onlooker’s brain to pigmentation and 

scar tissue defects is overcome. Observers are unable to notice that which looks out of the ordinary, imperfect, or missing. 

 

For burn injury and scarring victims bringing personal injury claims, these specialist procedures may therefore be beneficial .  

 

However, Babs Forman, a former trainee at Allen & Overy, considers that personal injury solicitors are ‘largely ignorant’ of skin camouflage 

make-up and is therefore campaigning to increase awareness, with the prospect of seeing an upsurge in recommendations for her 

services. 
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Having retrained as a make-up artist with 

the British Association of Skin Camouflage 

and subsequently acquiring Expert Witness 

Institute (EWI) membership, Ms. Forman 

spends roughly 50% of her time on expert 

witness work, imparting knowledge on the 

total cost of products and scar 

management for the determination of 

quantum for compensation.  

 

Speaking to Legal Futures, this week, she 

stated that expert witness reports supplied 

by professionals in her field, of which there 

are ‘only a handful’, can make a ‘huge 

difference’, potentially in ‘a lot of personal 

injury and medical negligence cases’:
15

 

 

‘There are a lot of solicitors that don’t know 

about [skin camouflage] … how beneficial 

it can be to the end client, who benefits 

from added confidence – such as being 

able to leave the house, being able to get 

on with social engagements where 

beforehand they might have felt inhibited’. 

 

These benefits can be expensive, though, 

especially when coupled with massage 

techniques to reduce the appearance of 

scarring and improve both functionality 

and pain management: 

 

‘It adds up quite significantly and if you 

think it is a monthly sum going forward for 

the rest of that claimant’s life, you are 

looking at potentially tens of thousands of 

pounds’. 

 

In order to successfully market camouflage 

make-up, Ms. Forman, who is also a 

member of the Association of Personal 

Injury Lawyers (APIL), believes that it is ‘very 

important’ to make the distinction between 

make-up for beauty purposes and make-

up for quasi-medical purposes, shifting 

focus onto the ‘paramedical and 

rehabilitation aspects’ of this niche practice 

area: 

 

‘For people who are perhaps male and a 

little bit older, and for whatever reason 

don’t want to feel they are wearing make-

up, there can be a real barrier’. 

 

Should her ‘mission’ statement resonate with 

personal injury practitioners, the value of 

special damages in burn injury and 

scarring claims would undoubtedly 

increase. 

 

For example, Thompsons Solicitors reported 

on a case in 2005,
16

 in which a minor 

sustained severe burns to her shoulder and 

face, leaving significant scarring. General  

damages of £27,500 were awarded,
17

 plus 

special damages of over £15,800, the vast 

majority of which consisted of camouflage 

make-up costs.
18

  

 

Might there also be grounds for widespread 

professional negligence claims, stemming 

from PI solicitors’ presumed ‘ignorance’ 

towards camouflage make-up expertise? 

 

No Time To Lose 

Campaign Models New 

Occupational Diesel 

Fumes Resource on 

DEMiSt Study Findings  

 

This month, the Institution of Occupational 

Safety and Health’s (IOSH) No Time To Lose 

(NTTL) campaign marked 5-years of raising 

awareness of the global work-related 

cancer burden and 3-months since having 

launched new operations in Australia, 

Malaysia and Canada. 

 

NTTL provides free practical resources to 

help businesses take action on 4 of the most 

common carcinogenic occupational 

exposure sources: 

1. Asbestos; 

2. Silica Dust; 

3. Solar Radiation; and  

4. Diesel Engine Exhaust Emissions 

(DEEE), which may contain 

approximately 10-times more 

toxicants [e.g. black carbon 

(containing particulate matter), 

hydrocarbons, carbon monoxide 

and nitrogen oxides] than petrol  

exhaust emissions. 

 

In respect of DEEE, IOSH is funding the Diesel 

Exposure Mitigation Study (DEMiSt), led by 

academics at King’s College London, 

which is investigating the impact of (in 

particular, black carbon) exposure on the 

health of professional drivers. 

 

As we reported in edition 291 of BC Disease 

News (here), preliminary DEMiSt results were 

published at the European Respiratory 

Society (ERS) International Congress, in 

September 2019, revealing that London 

taxi drivers were exposed to 4.1 

micrograms of black carbon per cubic 

metre of air (µg/m
3

). This is 4-times the 

average exposure for home or office 

workers (1.1 μg/m
3

). 

 

DEEE can cause lung cancer, asthma and 

chronic obstructive pulmonary disease 

(COPD). Noxious exhaust pollutants may 

also cause breast cancer, which has 

resulted in 'occupational BRCAness' being 

coined as a ‘new occupational disease’ – 

to find out more, click here. 

 

Last week, NTTL expanded its selection of 

available resources by unveiling a new 

Pocket Card on DEEE exposure, 

subordinate on DEMiSt revelations, which 

advises employees working in (e.g. drivers), 

with (e.g. mechanics), or around (e.g. 

tunnelling, mining, construction, etc.) 

diesel-powered equipment, to:  

 Turn off engines, if possible; 

 Use tailpipe exhaust extraction 

systems; 

 Use workplace air extraction 

(couriers, truck and taxi drivers 

should close their windows while 

driving) – this is backed up by 

another KCL study, which 

contributed towards DEMiSt 

(reported in BCDN here);  

 Wear a FFP3-standard mask 

(European Standard EN149:2001); 

and  

 Get trained (on understanding 

dangers, knowing how and when 

to eliminate them and using PPE).
19

 

 

Examples of potentially hazardous diesel 

equipment include: 

 Forklifts; 

 Trucks and vans; 

 Buses;  

 Trains; 

 Tractors; 

https://www.bc-legal.co.uk/bcdn/997-291-taxi-drivers-encounter-most-black-carbon-in-latest-king-s-college-study
https://www.bc-legal.co.uk/bcdn/802-263-traffic-related-air-pollution-increases-breast-cancer-risk-a-worker-compensation-case-study
https://www.notimetolose.org.uk/wp-content/uploads/2019/11/CD0875-Diesel-NTTL-Z-Card_for-web-use.pdf
https://www.bc-legal.co.uk/bcdn/703-250-demist-study-suggests-ways-to-reduce-diesel-fume-exposure
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 Compressors; 

 Generators; and  

 Power plants. 

 

We expect IOSH to publish comprehensive DEMiSt findings, along with additional DEEE resources, in Q1 of 2020. 

 

33,000 Talc Products Recalled by Johnson & Johnson After Regulator Detects 

Asbestos 

 

Johnson & Johnson Product Recall 

 

Out of ‘an abundance of caution’, on 18 October 2019, Johnson & Johnson (J&J) was prompted to voluntarily recall 33,000 bottles of 

Johnson’s Baby Powder, after the US Food and Drug Administration (FDA), on 16 October, identified sub-trace levels of chrysotile asbestos 

(no greater than 0.00002%) in a single consumer product, sold online and shipped in 2018.
20

 

 

J&J shares were prompted to fall by 6.2%, the biggest drop since December 2018.
21

 

 

Figure: J&J Share Price: 

 

(Source: Hargreaves Lansdown) 

 

This is understandable, as it is the first time in the 130-year history of the household product that it has been recalled and the first occasion 

that the Regulator has detected asbestos in this particular product.
22

  

 

Consequently, major retailers, Walmart, CVS Pharmacy, Target, Walgreens and Rite Aid, stopped selling 22 -ounce bottles of Johnson & 

Johnson Baby Powder involved in the product recall.
23

 

 

Since 2003, mineral talc in Johnson’s Baby Powder has originated from China and has been sold in the United States through su pplier 

Imerys Talc America, which recently filed for Chapter 11 bankruptcy protection (we reported this here).
24

  

 

Mineral talc is mined in close proximity to tremolite asbestos in the earth, but is ‘routinely tested’ for contaminants.  

 

Has the FDA conclusively shown, through its testing, that Johnson’s Baby Powder is contaminated with asbestos? 

 

Despite the fact that US Government officials advised consumers to ‘immediately’ stop using products,
25

 this only related to bottles 

contained in lot (#22318RB) – 1 of 2 lots tested by the FDA.
26

 

 

https://www.hl.co.uk/shares/shares-search-results/j/johnson-and-johnson-com-stk-usd-1-cdi/share-charts
https://www.bc-legal.co.uk/bcdn/798-263-talc-cancer-litigation-in-the-us-an-update
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Immediately after the decision to recall 

products was made, J&J opened a 

‘rigorous, thorough investigation’ to verify 

the Administration’s ‘extremely unusual’ 

findings. 

 

At the time, the manufacturer could not 

confirm whether the FDA test was a ‘false 

positive’ (potentially through cross-

contamination or uncontrolled testing), nor 

could it confirm whether the product in 

question was ‘authentic or counterfeit’ . 

However, spokeswoman, Gloria Sanchez-

Contreras, stated that the Administration 

stood by the ‘quality of its testing and 

results’ and was not aware of ‘any records 

pointing to counterfeit Johnson’s Baby 

Powder in the US market’. 

 

Regardless, in an official statement, the 

manufacturer assured that: 

 

JJCI [J&J Consumer Inc.] has a rigorous 

testing standard in place to ensure its 

cosmetic talc is safe and years of testing, 

including the FDA’s own tes ting on prior 

occasions--and as recently as last month--

found no asbestos. Thousands of tests over 

the past 40 years repeatedly confirm that 

our consumer talc products do not contain 

asbestos . Our talc comes from ore sources 

confirmed to meet our stringent 

specifications that exceed industry 

standards. Not only do we and our suppliers 

routinely test to ensure our talc does not 

contain asbestos, our talc has also been 

tested and confirmed to be asbestos-free 

by a range of independent laboratories, 

universities and global health authorities’. 

 

A Twist in the Tale? 

 

Then, on 29 October, J&J revealed that 15 

new tests, ‘rigorously’ conducted by ‘third 

parties’, had not detected asbestos in Baby 

Powder samples, including the suspect 

bottle flagged by the FDA in lot 

(#22318RB).
27

 It will not reverse the product 

recall. 

 

Is this a blessing in disguise? 

 

Steve Musser, Deputy Director for Scientific 

Operations in the FDA's Center for Food 

Safety and Nutrition, explained that J&J’s 

latest tests do not prove that Baby Powder 

is asbestos free. It simply emphasises the 

fact that, due to the ‘miniscule size’ of 

samples taken, the lack of uniform 

dispersion of contaminants and no 

‘standard test’ for asbestos in talc, ‘different 

samples may yield different results’.
28

 

 

Ambiguous as the test results may be, when 

combined with NHS admonition,
29

 ongoing 

criminal investigations and a Special 

Report, conducted by The New York Times 

and Reuters, which accused J&J of having 

known, from at least 1971 until the early 

2000’s, that its products (mined in Vermont 

and Italy) were laced with asbestos, the 

FDA’s recent intervention will likely have a 

negative impact on J&J’s calm and 

collected narrative.  

 

As we reported in edition 263 of BC Disease 

News (here), J&J denounced Reuter’s 

Special Report as ‘one-sided, false and 

inflammatory’. 

 

Asbestos in Talc – A Case Study  

 

J&J’s product recall unexpectedly 

coincided with a new, 33-patient (mostly 

female) case study, published in the 

Journal of Occupational and 

Environmental Medicine,
30

 which 

supposedly provides ‘compelling causal 

evidence’ of a link between mesothelioma 

and asbestos in talc. 

 

‘Everything points to cosmetic talc being 

the cause’, said study author and Professor 

of Occupational Medicine, Epidemiology 

and Prevention, Dr. Jacqueline Moline.
31

  

 

It was significant, in this research, that the 

‘only substantial exposure’ to asbestos 

could have been through use of talcum 

powder. 

 

Still, it is ‘very difficult to apply the details of 

one person’s case [or 33] to a larger patient 

population’, professed Steve Gold, of 

Rutgers Law School, who assimilated the 

credibility of this study with ‘a brick in a wall’.  

 

 

 

 

International Product Litigation in Progress 

 

According to a filing with the US Securities 

and Exchange Commission, as of July 

2019, J&J was facing 15,500 product 

liability claims, in the US.
32

 

 

Last month, J&J was cleared of liability on 

several occasions, the highlight of which 

was the overturning of a $110 million 

Missouri verdict, originally delivered in 

2017.
33

 

 

The latest product liability claimant to 

argue her case at trial, in the US, is Amy 

Fong,
34

 a 48-year-old woman who was 

diagnosed with terminal mesothelioma. 

Despite overlapping with opening 

submissions, the product recall was not 

mentioned by her claimant legal 

representatives,
35

 though the Los Angeles 

Superior Court jury was made aware of 

‘over 50 ... historical bottles of Johnson & 

Johnson Baby Powder’ which experts say 

contained asbestos.
36

 

 

Elsewhere, J&J’s Chief Executive (since 

2012), Alex Gorsky, has been criticised for 

stating his unequivocal ‘belief’ that 

products are not tainted with asbestos. At a 

deposition, on 3 October, he defended his 

vague assurances by asserting that he 

himself had used the product on his son: 

 

‘I did not personally conduct every single 

test. I can only … gauge it based upon the 

data and totality that’s been presented to 

me’. 

 

What about claims brought by individuals in 

the UK? 

 

Last week, claimant personal injury firm, 

Leigh Day, revealed that it is currently 

representing a number of British citizens, 

who approached the business after 

receiving a clinical diagnosis of 

mesothelioma and subsequently attributed 

their condition to a history of talc-

containing product usage. 

 

Leigh Day’s asbestos team is working with 

US lawyers (acting as ‘co-counsel’) to help 

male and female claimants commence 

https://www.reuters.com/investigates/special-report/johnsonandjohnson-cancer/
https://www.reuters.com/investigates/special-report/johnsonandjohnson-cancer/
https://www.bc-legal.co.uk/bcdn/798-263-talc-cancer-litigation-in-the-us-an-update
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litigation overseas. Solicitor, Harminder 

Bains, advertised: 

 

‘It is clear that people in the UK are 

increasingly alarmed by reports from the US 

that talc products have been recalled due 

to traces of asbestos and that links to 

cancer have allegedly been found. We 

know that even small amounts of asbestos 

can cause asbestos-related illnesses which 

are fatal. 

 

While we are unable to bring claims in the 

English courts for UK citizens who allege that 

they have developed serious illnesses after 

exposure to asbestos in talcum powder and 

cosmetic powder products, we can help 

them to bring claims in the US by working 

with lawyers in the United States’.
37

 

 

One such client is a 45-year-old woman, 

whose application of talcum powder was 

cross-generational – a tradition among 

mothers in her family. 

 

Establishing a New Legal/Corporate 

Strategy? 

 

Could the product recall encourage more 

product liability claims?  

 

Wells Fargo Analyst, Larry Biegelsen, 

believes that it could and is warning his 

clients that J&J may be prompted to settle 

pending lawsuits for between $2 and $6 

billion, on the premise that 20,000 claims 

remain, i.e. awards valued between 

$100,000 to $300,000 per person.  

 

Whereas, Bloomberg Intelligence considers 

that liabilities could cost the company as 

much as $10 billion.
38

 

 

With Healthcare Equities Strategist, Jared 

Holz, having calculated that J&J has written 

down around $10 billion in market value 

over the past year alone, one has to ask 

whether less financial damage would be 

incurred by settling claims as quickly as 

possible than by hoping to succeed at trial 

(which, admittedly, they often are)?  

 

That being said, Johnson’s Baby Powder 

remains a core brand for the company, 

despite sales accounting for only a small 

fraction of J&J’s annual revenue. Could J&J afford the inevitable damage to goodwill 

caused by ‘throwing the towel in’? 

 

Should Healthcare Employers Install Ventilation 

Systems to Reduce ‘Surgical Smoke’ Levels? 

 

‘Surgical smoke’ is a toxic product of many medical operations, which will commonly rely 

on the use of electrocautery (scraping lesions from the skin surface), laser surgery and 

ultrasonic scalpel devices.  

 

 

[Source: Wikimedia Commons – SnowBink (26 October 2013): ‘Electrocauter’]  

 

How Does Surgery Create ‘Smoke’? 

 

Electrosurgery, or diathermy, is a surgical technique, dating back to the late 19
th

 century,
39

 

which uses electrical currents.  

 

By passing a low-voltage, high-frequency current through an electrosurgical tool, such as 

an electrocauter (pictured above), this rapidly increases intracellular water temperature. As 

a result, cells explode and the operator is effectively able to ‘cut’ through target tissue. 

Conversely, by administering a high-voltage, low-frequency current through the tool, the 

heating effect is gradual, denaturing proteins and forming blood clots.  

 

In practice, both of these modes are ‘interweaved to achieve a clinically optimal 

combination of cutting [of tissue] and coagulation [of blood vessels]’. 

 

It is during ‘cutting’ phases (when thermal decomposition is most intense) that tissues, 

proteins and fats evaporate,
40

 resembling a gaseous ‘diathermy smoke plume’. 

 

Ultrasonic devices, by contrast, rupture cell membranes without bringing them to boiling 

point. They use a vibrating plate, as opposed to an electrical current, creating a liquid 

‘vapour’, ‘aerosol’, or ‘mist’.
41

 

 

Further still, the derivative products of laser surgery have been described by a mixture of 

adjectives; it is not clear whether the particles suspended in the air are liquefied or gaseous. 

https://commons.wikimedia.org/wiki/File:Electrocauter_00.jpg


 
  PAGE | 14 

 

 

Consequently, the by-products of energy-

based instruments, used in operations, are 

collectively referred to as ‘surgical smoke’.  

 

A defining feature of laser-induced ‘smoke 

plume’ was noted by De Boorder et al. 

(2007), who observed the spread as being 

more explosive than that which is created 

by electrosurgical devices.
42

 Shape
43

 and 

material
44

 of surgical instruments may also 

affect plume dispersion. Moreover, 

Karjalainen (2018) perceived that particle 

production varies by surgical procedure 

type, with liver-based procedures 

generating the highest particulate matter 

(PM) levels.
45

 

 

N.B. In the medical literature, ‘surgical 

smoke’ is often used interchangeably with 

‘diathermic smoke’, irrespective of whether 

the ‘smoke’ in question was developed by 

a laser tool and not an electrosurgical 

device.  

 

Is ‘Surgical Smoke’ Dangerous? 

 

‘Surgical smoke’ emissions, 95% of which 

constitute water vapour, are visible to the 

naked eye and have a distinctive, offensive 

odour.
46

  

 

Spectroscopy analysis, undertaken by 

Gianella and Sigrist (2012) found that 

‘surgical smoke’ consists of ‘physical’ (dust, 

made up of destructed tissue matter) and 

‘biological’ (blood, possibly transporting 

viruses and bacteria) components, as well 

as over 150 ‘chemical’ agents, some of 

which can also be detected in cigarette 

smoke (albeit in significantly lower 

concentrations, with the exception of 

toluene and methylpropene
47

).
48

 

 

‘Physical’ particles can range in size from 

less than 0.01 microns (μm) to more than 

200 μm,
49

 with negative-health effects  

typically being proportionate to particle 

diameter.
50

 Thus, particles less than 0.3 μm 

in diameter are able to penetrate the 

deepest parts of the pulmonary system. 

 

Some of the most toxic constituents, 

common to both ‘diathermy’ and tobacco 

smoke, comprise of various chemical 

products of cell destruction: 

 Hydrogen cyanide; 

 Carbon monoxide; 

 Benzene; and  

 Acrylonitrile. 

 

In fact, Tomita et al. (1981) observed that 

ablation of 1g of human tissue created a 

‘diathermy smoke plume’ which, if inhaled, 

would have the same mutagenic effect as 

smoking between 3 and 6 unfiltered 

cigarettes.
51

 Dermal absorption is also 

possible. 

 

In the plastic surgery field, Hill et al. (2012) 

evaluated that daily ‘diathermy smoke’ 

exposure was equivalent to smoking 27 to 

30 cigarettes, with just 66% of surveyed 

units having installed smoke extractors to 

mitigate against the risk.
52

 

 

Who is at Risk? 

 

It is estimated that thousands of UK 

healthcare practitioners are exposed to 

‘surgical smoke’, in the course of their 

employment, every year. This includes: 

 Anaesthetists; 

 Circulating staff; 

 Operating departmental staff; 

 Practitioners; 

 Recovery staff; 

 Scrub staff; and  

 Surgeons. 

 

If exposure is prolonged, which it is likely to 

be in an occupational setting, Marsh (2012) 

hypothesised that poses a risk of ill health.
53

 

 

Shah (2012) also discussed that, not only 

does ‘surgical smoke’ present an 

occupational health risk, but also a risk to 

patients, who will have decreased immunity 

after undergoing surgical procedures and 

during laparoscopic procedures, may 

absorb toxicants into their blood stream.
54

 

 

What Can/Should be Done to Those at Risk? 

 

As a result, the UK’s leading membership 

organisation for perioperative (at or around 

the time of an operation) practitioners, the 

Association for Perioperative Practice (AfPP), 

is now campaigning for industrial action, 

with US States of Colorado and Rhode 

Island already having passed legislation 

that obligates the installation of local 

evacuation ventilation systems (LEVs) in 

operating theatres. What is more, since 

2010, Danish workers have been 

compelled by the Working Environment Act 

to set-up LEV for all smoke generating 

processes, including ‘surgical smoke’.
55

 

 

Dawn Stott, Chief Executive of AfPP, alleges 

that ‘many’ UK hospitals are failing to follow 

guidelines, established by the British 

Occupational Hygiene Society (BOHS) and 

Medicines and Healthcare products 

Regulatory Agency (MHRA),
56

 which 

recommend LEV, face masks (particulate 

respirators that filter 0.1 µm particles), staff 

training and risk assessments, in 

compliance with The Control of Substances 

Hazardous to Health Regulation (COSHH).
57

  

 

In support of this allegation, a multispecialty 

Royal College of Surgeons (England) 

survey, overseen by Spearman et al. 

(2007), identified that only 3 out of 98 (3%) 

Wessex hospital surgeons used dedicated 

smoke extractors in their practice.
58

 

 

Ms. Scott believes that employers are 

resisting demands because they lack 

awareness, are reluctant to acknowledge 

the potential human health risks and are 

overwhelmed by the costs of rolling out LEV 

in every operating theatre across the 

country.  

 

However, Dawes (2000) recognised that the 

threat of future occupational disease 

litigation ought to be factored into any 

financial concerns over use of smoke 

extractors.
59

  

 

According to Ms. Scott, ‘surgical smoke’ has 

been a ‘major concern’ since the inception 

of AfPP, over 50-years ago, while Stanley 

(2018) corroborated that ‘diathermy smoke’ 

has been studied for 3-decades.
60

 

 

That being said, Beswick and Evans, 

conducting research on behalf of HSE, in 

2012, insisted that there was insufficient 

statistical data to draw conclusions on 

causation between respiratory ill health 

and ‘surgical smoke’ exposure. MHRA also 

concluded that more research was 

needed before it could be conclusively 

http://www.hse.gov.uk/coshh/
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proven or disproven that ‘surgical smoke’ 

causes harm. 

 

The perioperative Association is, 

nonetheless, attempting to convince 

employers that LEV, which use suction 

systems to remove the plume at the point of 

origin, can significantly reduce the risk of 

their staff developing potentially fatal 

health conditions, caused by cumulative 

exposure. 

 

What Will These Measures Protect Against? 

 

Such conditions may range from acute and 

chronic inflammatory respiratory diseases 

to carcinoma, headaches, nausea, 

dizziness, skin irritation and viruses (e.g. HIV, 

HPV
61

 and hepatitis B).
62

 

 

A Case Study 

 

Kathy Nabbie, for example, contracted 

chronic bronchitis, which she attributed to 

persistent ‘diathermy smoke’ exposure, 

whilst working as a surgical first assistant 

and scrub theatre practitioner, having 

never smoked tobacco cigarettes. 

 

After failing to draw the attention of key 

political figures within the Department of 

Health and The Royal College of Surgeons 

(RCS) to this issue, she launched a petition 

(closing on 25 July 2019) and was 

rewarded with 5,952 signatures.
63

  

 

To warrant a response from the UK 

Government, however, Ms. Nabbie 

required 4,000 additional signatures. She 

was 94,000 signatures short of 

consideration for a full debate in 

Parliament.
64

 

 

In spite of this, AfPP is now working with Ms. 

Nabbie to lobby regulators for compulsory 

ventilation during routine surgical 

procedures, citing the 2007 cigarette 

smoking ban to bolster calls for change. 

 

They may also take inspiration from the 

European Operating Room Burses 

Association (EORNA), which, last year, 

made 4 recommendations to better 

protect against potentially hazardous 

occupational exposure to ‘surgical plume’. The Association advocated that: 

 Ventilation in the operating room (OR) should have at least 15 – 20 

airchanges/hour with a positive pressure  

 When using medical technical devices that generates ultrafine particles, 

recommends effective evacuation systems and proper, correct use of the device 

during the whole time the device is used and at the disposal of the product. 

 Personal protective equipment should be applied correctly for not being exposed 

to ultrafine particles when using these medical technical equipment. 

 Education of hazardous situations and prevention and protection should be 

mandatory and held by the employer for the health care personnel when new 

employment, or when new equipment is introduced to the workplace.
65

 

 

Researchers Publish ‘Largest’ Study Linking 

Occupational Cleaning Products Exposure and 

COPD  

 

Chronic obstructive pulmonary disease (COPD), is an umbrella term for progressive, long-

latency lung disorders, namely emphysema, chronic bronchitis and asthma (as long as 

there is some degree of chronic airway obstruction). 

 

 

[Source: Wikimedia Commons – National Heart Lung and Blood Institute (12 November 2013): ‘Figure A shows the 

location of the lungs and airways in the body. The inset image shows a detailed cross -section of the bronchioles 

and alveoli. Figure B shows lungs damaged by COPD. The inset image shows a detailed cross-section of the 

damaged bronchioles and alveolar walls’.]  

https://commons.wikimedia.org/wiki/File:Copd_2010.jpg
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The latest statistics on COPD, collated by 

the Health and Safety Executive 

(HSE),
66

suggest that around 15% of fatal 

cases (around 4,000 per year), in the UK, 

are caused by occupational exposure to 

dusts (cotton, grain, endotoxin, flour, man-

made vitreous fibres, silica, wood), welding 

fumes and chemicals (isocyanates, 

cadmium, vanadium, and polycyclic 

aromatic hydrocarbons).
67

 

 

Cigarette smoking, environmental pollution 

and genetic predisposition are the 

suspected cause of the residual 85% of 

cases.
68

 

 

In respect of occupational disease risk in 

the UK, COPD incidence rates have been 

found to be significantly higher (by at least 

50%), compared to the national workforce 

as a whole, among: 

 Seafarers (and other boat 

operatives);  

 Coal mine operatives; 

 Industrial cleaners; 

 Roofers; 

 Packers/bottlers/canners/fillers; 

and  

 Horticulturalists.
69

 

 

Physical contact with causative substances 

need not only involve primary exposure, 

however.  

 

Take the National Health Service (NHS) and 

private medical sector, for instance, which 

may be putting practitioners (e.g. nurses) at 

risk of secondary exposure to chemical 

agents, used by domestic cleaners (in 

wards), as well as primary exposure to 

disinfectants when sterilising medical 

instruments. 

 

We reported on the link between 

disinfectant exposure and COPD 

incidence, among 55,185 American 

nurses, in edition 201 of BC Disease News 

(here). 

 

Dumas et al. (2017)
70

 found that those who 

used chemical agents to clean surfaces 

‘regularly’ (at least once a week) had a 

22% increased risk of developing COPD. 

 

When results were divulged at the 2017 

European Respiratory Society International 

Congress, study authors emphasised the 

need to ‘investigate the impact on COPD of 

lifetime occupational exposure to 

chemicals and clarify the role of each 

specific disinfectant’. 

 

Earlier this month, lead author, Dr. Orianne 

Dumas, of the French Institute of Health and 

Medical Research (Inserm), published a 

supplementary study in the Journal of the 

American Medical Association – this is 

believed to be the ‘largest’ of its kind to-

date.
71

 

 

Relevant data was pooled from the same 

prospective cohort of 116,429 registered 

nurses (The Nurses’ Health Study II), of which 

73,262 were included in the present 

analysis. 

 

Of these 73,262 participants, 22.9% 

(16,786) reported ‘regular’ (weekly) use of 

disinfectants to clean surfaces, while 19.0% 

(13,899) reported ‘regular’ use of 

disinfectants to clean medical instruments. 

 

After 6 years of follow-up, between 2009 

and 2015, 582 nurses had been diagnosed 

with COPD. Between 40% and 70% of these 

workers had a maximum life expectancy of 

5-years post-diagnosis. 

 

Ultimately, findings demonstrated that 

weekly-use of disinfectants for cleaning 

surfaces and medical instruments 

increased the risk of COPD by 38% and 

31%, respectively. 

 

Evolving from previous investigations, 

researchers from the University de Versailles 

and Harvard University, on this occasion, 

also monitored ‘exposure to specific 

chemicals’ in disinfectants, called volatile 

organic compounds (VOC). 

 

Superveniently, it was identified that 

exposure to glutaraldehyde (commonly 

used for high-level disinfection), 

hypochlorite (chlorine-based) bleach, 

hydrogen peroxide, alcohol and 

quaternary ammonium compounds 

(commonly used for low-level disinfection), 

all of which have been described as 

‘airway irritants’, were adversely associated 

with a 25% (glutaraldehyde) to 36% 

(hypochlorite bleach) increase in risk of 

COPD. 

 

What is more, combined VOC exposure 

(specifically bleach or hydrogen peroxide 

exposure, in addition to aldehyde 

exposure) further increased COPD risk. 

 

It was therefore concluded that: 

 

‘… there is a biological plausibility that 

long-term exposure to irritant disinfectants 

and cleaning agents could contribute to 

persistent airway damage and COPD 

pathogenesis’. 

 

Oxidative stress (cellular damage that can 

cause inflammation) is ‘now recognised’ as 

having an important role in the 

development of COPD and since most 

COPD patients present with neutrophilic 

(immune cell) inflammation, a possible 

metabolic pathway has been identified, 

which requires further investigation to better 

establish a ‘causal link’.  

 

Interestingly, exposure to enzymatic 

cleaners, which contain ‘good’ bacteria 

and are principally used to clean fat and 

oil, as well as to eliminate unpleasant 

odours (e.g. urine), were not associated 

with COPD.
72

 There was also no statistically 

significant association between 

formaldehyde exposure and COPD 

incidence. The results of this investigation 

appeared to contravene previous studies 

that associated exposure with asthma 

outcomes.
73

 

 

In respect of subsequent investigations, Dr. 

Dumas has put forward an expanded list of 

VOC exposure, encompassing less 

common cleaning products (e.g. ortho-

phthalaldehyde, peracetic acid, acetic 

acid, ammonia, phenolics, ethylene oxide 

and chloramine-T). Do these also carry a 

heightened risk of COPD?
74

 If so, can 

emerging non-chemical disinfectant 

technologies (e.g. steam and ultraviolet 

light) and ‘green cleaning’ provide the 

answer to this emerging occupational and 

public health risk?  

 

https://www.bc-legal.co.uk/bcdn/261-201-research-demonstrates-link-between-disinfectants-and-copd.html
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Welcome 

 

Welcome to the 295
th

 edition of BC Disease News.  

 

In this issue, we analyse 2 County Court decisions, both of which resulted in 

beneficial costs consequences for defendants.  

 

Moreover, we report that Bayer is now facing 42,700 product liability claims, all 

of which allege that glyphosate-containing Roundup herbicide is a cancer-

causing agent. 

 

We also explore the possibility that heightened prevalence of oesophageal 

cancer among males, over the past half-century, may have been instigated by 

pub landlords, who would purify left-over beer with handfuls of asbestos, as 

recently as the 1970’s. 

 

This week’s feature article presents a detailed review of professional football and 

the possibility that in-game collisions and/or heading of footballs can result in the 

development of dementia, Alzheimer’s disease, motor neurone disease and 

Parkinson’s disease.  

 

Please be aware that next week’s edition will be the final publication 

disseminated in 2019 and, as such, will include a ‘Horizon Scan’ of the recurring 

topics most likely to re-emerge in 2020 editions of BC Disease News.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Failure to Attend Trial and QOCS Disapplication – Court Fee Recoverability as of 

Right – Glyphosate-Cancer Claims Spike – Quality and Reliability of Expert 

Evidence – Statutory Mesothelioma Compensation in Guernsey – Small Claims 

Track Limit Delay – Asbestos in Beer and Oesophageal Adenocarcinoma – FIELD 

Study on Professional Football and Degenerative Brain Disease.  

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Findings of 

‘Fundamental 

Dishonesty’ Against 

Non-Attending 

Claimants: Wise v 

Hegarty & Alpha 

Insurance A/S 

(Middlesbrough County 

Court, 9 July 2019) 

 

The case of Wise v Hegarty & Alpha 

Insurance A/S regarded personal injury and 

credit hire claims, arising out of a road 

traffic accident (RTA), involving the 

claimant and 1
st

 defendant.  

 

It was alleged that the claimant had 

sustained modest personal injuries (soft 

tissue) and damage to her vehicle.  

 

There was broad agreement between the 

parties that there had been a collision at or 

about the time, date and place purported, 

but there were discrepancies over the 

exact details of the collision. 

 

Mid-way through proceedings, the 1
st

 

defendant’s insurance company (the 2
nd

 

defendant) joined the action and was 

granted permission to rely on (telematics) 

evidence, in support of its allegation that 

the claimant’s case was ‘tainted by 

fundamental dishonesty, indeed more than 

tainted by it, it was a wholly dishonest 

claim’; it was possible that the parties had 

conspired to invent a fraudulent claim. 

 

In December 2018, the trial was listed for 9 

July 2019 and His Honour Judge Gargan 

was satisfied that the claimant had 

acquired sufficient knowledge of the trial 

date.  

 

Nevertheless, the claimant failed to attend 

trial and could not prove her claim. 

 

Normally, in these circumstances, the claim is dismissed and the trial does not go ahead.  

 

Flying in the face of normality, however, the defendant motor insurer asked HHJ Gargan to 

conduct a trial on the issue of ‘fundamental dishonesty’.  

 

Wise therefore dealt with the issue of whether it was appropriate to make a finding of 

‘fundamental dishonesty’, under CPR 44.16(1), against a party who was absent at trial. 

 

 

 

Counsel for the 2
nd

 defendant (Mark Roberts) cited the case of Alpha Insurance A/S v Roche 

& Anor [2018] EWHC 1342 (QB), in which Mr. Roberts successfully argued, on behalf of the 

appellant, that Practice Direction (PD) 44 paragraph 12.4(c) is an ‘unfettered discretion’ that 

‘does not require exceptionality’. 

 

 

 

In effect, Mrs. Justice Yip, in a judgment that we examined in edition 233 of BC Disease 

News (here), disapplied the claimant’s qualified one-way costs shifting (QOCS) protection. 

She did so, even though a notice of discontinuance was served the day before trial, which 

would ordinarily have brought proceedings to an immediate halt. 

 

The alleged parallel between Alpha Insurance and Wise was that both claimants were 

endeavouring to use procedural glitches to circumvent the costs implications of maintaining 

‘fundamentally dishonest’ claims up to and around the date of trial. 

 

Wise to this, the Circuit Judge observed, at paragraphs 8 and 9, that: 

 

https://www.bailii.org/ew/cases/EWHC/QB/2018/1342.rtf
https://www.bc-legal.co.uk/bcdn/563-233-fundamental-dishonesty-post-discontinuance-alpha-insurance-a-s-v-roche-anor-2018-ewhc-1342-qb.html
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‘... even when notice of discontinuance is served, the court may direct that issues arising out of an allegation that a claim  was fundamentally 

dishonest can still be determined.  

 

In my judgment, if such an order can be made where the claim has been discontinued, it can necessarily be made where the clai m has 

not yet been determined and the Claimant has simply failed to attend’.  

 

To that end, the Judge permitted the defendant to call evidence on the issue of ‘fundamental dishonesty’ – to all intents and purposes, 

extending the list of previously understood exceptions to QOCS. 

 

Having later surmised that ‘the alleged collision simply did not take place’ and it was ‘difficult to think of something ... more fundamental 

… than that’, HHJ Gargan dismissed the claim, ‘save that there ... [was] ... a finding of fundamental dishonesty against the Claimant and 

the First Defendant’.  

 

Full text judgment can be accessed here. 

 

Are Court Fees Always Recoverable? Stoney v Allianz Insurance plc (Liverpool 

County Court, 7 November 2019) 

 

Pursuant to CPR 44.3(1), courts will, when assessing costs on the standard or indemnity basis, disallow costs which have been  ‘unreasonably 

incurred’ or are ‘unreasonable in amount’.  

 

 

 

In the case of West v Stockport NHS Foundation Trust [2019] EWCA Civ 1220, Sir Terence Etherton MR, Lord Justice Irwin and Lord Justice 

Coulson jointly considered, at paragraphs 81 to 82 of their judgment, that: 

 

‘... when the judge comes to consider proportionality, there are some elements of costs which should be left out of account. 

 

The exceptions are those i tems of cost which are fixed and unavoidable, or which have an i rreducible minimum, without which the litigation 

could not have been progressed. Court fees are perhaps the best example’. 

 

On this basis, many claimant personal injury (PI) firms may automatically presume that court fees are recoverable disbursemen ts, at any 

cost. 

 

However, earlier this month, a Liverpool County Court decision cast doubt on the assumption that court fee recoverability cannot be 

efficaciously challenged by losing defendants. 

 

Stoney v Allianz Insurance plc involved a PI claim. A £455 fee was paid to issue proceedings, indicating that the claim was valued at 

between £5,000.01 and £10,000. 

https://www.civillitigationbrief.com/wp-content/uploads/2019/11/OT-APPROVED-CRAWFORD-D10YJ706-WISE-HEGARTY-ALPHA-09.07.19-MIDD-J-v4.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1220.pdf
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However, after the successful conclusion of proceedings in favour of the claimant, the 

defendant contended that the £455 court fee was irrecoverable. 

 

Although the defendant accepted that the fee was not ‘disproportionate’ or ‘unreasonable 

in amount’, it was asserted that it was, in this instance, ‘unreasonably incurred’. 

 

On what grounds was the court fee alleged to have been ‘unreasonably incurred’? 

 

According to the medical report, the claimant was unemployed. The defendant therefore 

argued that he would have qualified for fee remission, by completion of a ‘simple 

application form’. In so doing, he could have avoided, in its entirety, incurring the costs 

ultimately sought. Failure to complete the relevant form was posited as ‘unreasonable’. 

 

In justification of the claimant’s position, his solicitors submitted that no application for fee 

remission was ever made, discussed or considered because the firm’s individual business 

model relied on claimants not paying the court fee themselves. Instead, the firm would fund 

all disbursements and would be reimbursed by the claimant’s after-the-event (ATE) 

insurance provider, in the event that the claim was successful.  

 

This submission was reinforced by another judgment conferred by the Master of the Rolls, in 

which he referred to the court fee as being a ‘solicitors’ disbursement’:  

 

‘It follows that a disbursement qualifies as a solicitors' disbursement if either (1) it is a payment 

which the solicitor is, as such, obliged to make whether or not put in funds by the client, 

such as court fees, counsel's fees, and witnesess' expenses, or (2) there is a custom of the 

profession that the particular disbursement is properly treated as included in the bill as a 

solicitors' disbursement’ [para 66 of Herbert v H H Law Ltd [2019] EWCA Civ 527]. 

 

Thus, it was the claimant’s stance that the fee exemption regime, as a means to facilitate 

‘access to justice’, was not also envisioned for its ability to ‘ease the cash flow of solicitors’ 

that fund litigation disbursements on behalf 

of parties that would otherwise be eligible 

for state benefits.  

 

If ‘reasonably incurring’ the court fee 

required the claimant to complete a form 

‘predicated on financial instability’, it was 

argued that ‘reasonably incurring’ the court 

fee also entailed ‘misleading the court’. 

 

In the alternative, the claimant analogised 

that, since a claimant could opt to self-fund 

future losses,
1

 in preference to relying on 

statute-afforded benefits, a claimant could 

also opt to recover disbursement costs from 

defendants, as opposed to seeking costs 

exemption through a statutory scheme. 

 

Conversely, the defendant stressed that 

‘the arena of costs is different from that of 

damages’, highlighting that the courts have 

traditionally criticised parties for taking 

deliberate steps to generate needlessly 

inflated costs.
2

 

 

On the determination of this single issue, 

District Judge Jenkinson concluded that the 

claimant would have been entitled to ‘full 

fee remission’, which would have been 

possible through the completion of an 

application form, which was not an ‘overly 

onerous’ or ‘disproportionate’ exercise.   

 

What is more, since the appropriate form 

does not inquire about ‘alternative means 

of funding the court fee, such as legal 

expense insurance, or whether or not he 

had a solicitor acting, and if so whether 

they were in a position to fund the court 

fee’, it is indicative of the fact that court fees 

are always regarded as the ‘claimant’s 

costs’. 

 

Consequently, the claimant failed to 

persuade DJ Jenkinson (the burden rests 

with the receiving party) that the court fee 

was a ‘reasonably incurred’ disbursement, 

by reference to ‘basic well-established 

principles’. As such, the £455 costs item 

could not be recovered from the 

defendant insurer. 

 

Full text judgment can be accessed here. 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/527.pdf
https://www.lawgazette.co.uk/download?ac=87670
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N.B. The Judge, at paragraph 11 of his 

judgment, called on the Civil Procedure 

Rule Committee (CPRC), or Parliament, to 

clarify the law on this issue: 

 

‘I can fully understand that it is perhaps an 

unpalatable submission on behalf of a 

Defendant’s insurance company that the 

court fee which has been necessarily 

incurred as a consequence of the 

negligence of their insured, should be 

borne not by them but by the state. 

However, if that position is felt to be wrong 

as a matter of principle, it is in my judgment 

a matter for the ru les committee or for 

Parliament to address’. 

 

This may not be as simple an exercise as 

first thought, however, as there is dissenting 

County Court authority on this precise issue.  

 

In the factually similar case of Cook v 

Malcolm Nicholls Limited,
3

 wherein the PI 

claimant would have been granted 

remission, had an application been 

lodged, Deputy District Judge Jones 

insinuated, at paragraph 13 of his decision, 

that defendants are, in all circumstances, 

unable to contest payment of a winning 

claimant’s court fee: 

 

‘I take the view that the court fee is the court 

fee. That has got to be paid. If there is a 

claim for remission, then the court service 

still has to offer it, it still provides a service, 

and the assessment is still utilised’. 

 

In conclusion, if the CPRC, or Parliament, 

strives for enhanced clarity in this area of 

the law and is guided by Cook, a future 

draft of the relevant provision might 

pronounce that: 

 

‘A successful claimant shall recover any 

court fee paid, whether or not that party 

could have sought remission of that fee’. 

 

Whereas, if Stoney is followed, the 

prospective rule could declare that: 

 

‘A defendant shall not be liable for a court 

fee incurred by a party who could have 

successfully claimed remission of that fee’.
4

 

 

In the eventuality that the second of the two readings is adopted as the correct approach, 

this could have a significant effect on PI firms handling high value mesothelioma and 

clinical negligence claims, moving forward. Attempted recovery of court fees, potentially 

up to the value of £10,000, may become more of a challenge. 

 

 

 

Floodgates Open, as Bayer Discloses 130% 

Increase in Roundup Weedkiller Cancer Claims in 

Just 3-Months 

 

In edition 283 of BC Disease News (here), we reported that Bayer, the agrochemical 

powerhouse, was facing 18,400 product liability claims in the US over glyphosate-

containing weedkiller. 

 

This figure was accurate up to the end of July 2019. 

 

It was therefore surprising to read, on 30 October 2019, that the number of cases brought 

against the business (as of 11 October) had more than doubled, over the course of ensuing 

months, to 42,700.
5

 

 

However, Bayer’s Chief Executive, Werner Baumann, stated that the dramatic rise in 

Roundup claims was ‘expected’ and has ‘no bearing’ on the principal allegation that active 

ingredient, glyphosate, is carcinogenic – the share price increased by as much as 2.9% in 

Frankfurt trading on the day that claims numbers were publicised. 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/955-283-did-monsanto-bully-weedkiller-critics-to-escape-cancer-claims
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Figure: Bayer AG Share Price: 

 

 

(Source: Hargreaves Lansdown) 

 

Instead, Mr. Baumann has attributed the newest wave of litigation to a ‘substantial surge’ in claimant-driven, anti-Roundup television 

advertising, the cost of which ‘is estimated to have roughly doubled in the third quarter compared with the entire first half of the year’ .
 6

 

 

It is no fluke that this $50 million boost in marketing spend coincides with US District Judge Vince Chhabria’s appointment of Ken Feinberg 

as mediator. 

 

To our knowledge, Bayer is ‘constructively engaging’ in mediation and would only accept an outcome that is ‘financially reasonable and 

is structured in a way that will bring the matter to a reasonable conclusion’ . In other words, the company will only reach a settlement if it 

covers potential future claims, thereby assuring a cap on its liability. 

 

If a settlement were to be reached, analysts at Baader Bank, Bloomberg Intelligence and Pareto Securities estimate that  it could range 

from $6 billion to $20 billion, though upper-end estimates are ‘based on an even higher number of potential lawsuits’ . 

 

Irrespective of settlement talks, Bayer continues to promise that it will ‘vigorously’ defend upcoming claims and ongoing appeals, with the 

next trial scheduled to start on 15 January 2020, in California. Later that month, a trial is set to begin in Missouri.
7

 

 

What is more, Bayer has been boosted by the Environmental Protection Agency’s (EPA) latest announcement that the regulator will no 

longer approve product labels promoting ‘false claims’ that glyphosate is a known cause of cancer. EPA Administrator, Andrew Wheeler, 

stated: 

 

‘It is irresponsible to require labels on products that are inaccurate when EPA knows the produc t does not pose a cancer risk. We will not 

allow California’s flawed program to dictate federal policy’.
8

 

 

Also expected to lift the spirits of Bayer’s investors is Q3 core profit before interest, tax, depreciation and amortisation (EBITDA), which has 

grown by 7.5% to €2.29 billion. 

 

Assessors at Barclays surmised that the company’s financial performance represented a ‘solid operational result’, while Peter Verdult, of Citi, 

pessimistically described the corporation as ‘operationally fine, [but] legally stuck in the mud’.
9

  

 

Aside from stealing headlines that cumulative use may lead to the development of non-Hodgkin lymphoma, in recent months, glyphosate 

has been linked with non-alcoholic fatty liver disease (NAFLD)
10

 and a mysterious epidemic of chronic kidney disease among agricultural 

workers.
11

 

 

 

https://www.hl.co.uk/shares/shares-search-results/b/bayer-ag-npv/share-charts
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The ‘Robust’ Approach 

of the Judiciary Towards 

Sub-Standard Expert 

Evidence 

 

Last week, retired Lord Justice of the Court 

of Appeal, Sir Peter Gross, addressed an 

audience on the importance of 

maintaining high standards of expert 

witness evidence at the annual Bond Solon 

Conference.
12

 

 

This is becoming an increasingly popular 

topic for discussion, especially among 

practising and non-practising members of 

the judiciary.  

 

In edition 290 of BC Disease News (here), for 

example, we reported the views of Davies 

LJ and Rt Hon Lord Neuberger of 

Abbotsbury, both of whom gave speeches 

on the quality and reliability of expert 

evidence at the Expert Witness Institute (EWI) 

Annual Conference, back in September 

2019. 

 

In the near future, the EWI is expected to 

launch a new ‘Certified Member’ scheme, 

with Spencer J predicting that the ‘gold-

standard’ expert directory engendered will 

be recognised by the judiciary and 

instructing lawyers as the authoritative 

source of ‘talent ... education, training, 

understanding and experience’. 

 

Sir Peter was, as others before have been, 

triggered by the conduct of Dr. Asef Zafar 

in a recent personal injury claim.  

 

In October 2018, the general practitioner 

was held in contempt of court and handed 

a six-month suspended sentence for 

manufacturing a false statement at the 

command of instructing solicitors, as 

verified by a statement of truth – click here 

to read our analysis of the Court of Appeal’s 

guidance on committal proceedings. 

 

He considers that the fate of Dr. Zafar is 

testament to the Courts’ new ‘robust’ 

approach to fraudulent and dishonest 

claims. 

Experts who fall ‘short of the mark’ are, more 

than ever before, susceptible to having 

their reports ruled ‘inadmissible or of little or 

no weight’, facing negligence claims 

advanced by instructing parties, finding 

that they have been reported to a 

regulatory or disciplinary body, or suffering 

costs sanctions in litigation.  

 

In ‘extreme cases’, such as the Zafar case, 

experts can anticipate that defendant 

parties (including indemnifying insurers) will 

pursue them as contemnors or refer them to 

the Director of Public Prosecutions (DPP) for 

perjury. 

 

The former Court of Appeal judge went on 

to emphasise that experts should, as the 

Civil Justice Council’s (CJC) Guidance 

suggests, ‘resist any pressure, whether 

subtle and unstated or express’, to avoid 

becoming a ‘mere mouthpiece’ for the 

instructing party. 

 

The duty of experts to help the court 

overrides any duties owed to instructing 

and paying parties, elsewise the judicial 

process could be ‘undermined’. Effectively, 

a judge should be able to ‘trust’ advice, 

even if a judge ‘strongly’ disagrees with it – 

the expert must pass a test of 

‘independence’ and ‘impartiality’: 

 

‘Would I give this evidence if given the 

same instructions by another party?’ 

 

Lack of MoJ Activity 

and General Election 

Woes Put PI Reforms at 

Risk of Further Setback  

 

According to the Ministry of Justice (MoJ), 

the longstanding April 2020 deadline for 

implementing its programme of personal 

injury (PI) reforms is still on-track. 

 

However, Civil Procedure Rule Committee 

(CPRC) meeting minutes demonstrate that 

the MoJ is still yet to table proposals for 

necessary civil procedure rule 

amendments and a new pre-action 

protocol (PAP) to complement the new 

road-traffic accident (RTA) Portal, which is 

likely to serve claims up to the value of 

£5,000.
13

 

 

Compounding this issue, no further 

discussion can take place, in respect of 

these new proposals, until after the general 

election campaign has concluded, on 12 

December 2019. 

 

In July of this year, the MoJ promised 

‘detailed proposals’ by mid-September, 

allowing for a month of sub-committee 

scrutiny ahead of the next CPRC meeting, 

in October. 

 

However, notes from last month’s meeting, 

published a week ago, reveal that no 

aspects of the Portal formed any part of the 

agenda. 

 

Since no protocol has been agreed thus 

far, it is unlikely that Portal developer, the 

Motor Insurers Bureau (MIB), will be able to 

conduct proper testing of the new system 

this month, as pledged. 

 

President of the Association of Personal 

Injury Lawyers (APIL), Brett Dixon, has 

blamed the general election process for 

leaving stakeholders ‘completely in the 

dark’. 

 

What is evident, is that the Government’s  

slow progress adds more fuel to the belief 

of the Association of British Insurers’ (ABI) 

Head of General Insurance, James Dalton.  

 

In edition 286 of BC Disease News (here), we 

reported that Mr. Dalton had predicted that 

the initial plans to increase the small claims 

track £2,000 for EL/PL claims, in tandem RTA 

reforms, may foreseeably be deferred until 

after the latter enter into force, ‘in the 

context of the serious amount of work that 

needs to be done to deliver the wider RTA 

reforms’. 

 

 

 

 

https://www.bondsolon.com/expert-witness/conference/
https://www.bondsolon.com/expert-witness/conference/
https://www.bc-legal.co.uk/bcdn/992-290-ewi-launches-new-certification-scheme-to-populate-gold-standard-expert-directory-of-the-future
https://www.bc-legal.co.uk/bcdn/829-267-court-of-appeal-establishes-guidance-on-civil-contempt-of-court-in-medical-expert-misconduct-case-liverpool-victoria-insurance-company-v-khan-2019-ewca-392-civ.html
https://www.judiciary.uk/wp-content/uploads/2014/08/experts-guidance-cjc-aug-2014-amended-dec-8.pdf
https://www.bc-legal.co.uk/bcdn/967-286-will-the-upcoming-package-of-pi-reforms-include-a-small-claims-limit-rise-for-el-pl-claims
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States of Guernsey to 

Introduce 

Mesothelioma 

Compensation Scheme 

in 2021 

 

Last week (here), we reported that Deputy 

Matt Fallaize, President of the Education 

Committee and member of the 

Employment & Social Security Committee in 

the States of Guernsey, had submitted 

legislative amendments to bring forward 

the inauguration of a statutory 

compensation scheme for mesothelioma 

victims. 

 

This week, news surfaced that Deputy 

Fallaize’s bid had been voted down by 

politicians, as there was ‘not enough detail 

on the plans’ to warrant fast-tracking the 

new policy.
14

 

 

However, the funding has been now been 

officially approved in the States’ budget 

and the regime is expected to be rolled out 

in 2021.  

 

Is Asbestos-Containing 

Beer Responsible for a 

4-Fold Increase in 

Oesophagus Cancer 

Cases, in the UK? 

 

In the past, brewery workers have 

successfully brought industrial disease 

claims against breweries for either directly 

exposing (primary exposure) or indirectly 

exposing (secondary exposure) them to 

asbestos in the course of their 

employment.
15

 

 

Indeed, asbestos was widely used in 

industrial brewery facilities and machinery, 

and could be found in: 

 Thermal system insulation; 

 Vinyl asbestos floor tiles and 

countertops; 

 Wall and ceiling plaster;  

 Roofing shingles;  

 Bearing pads; 

 Brake pads; 

 Gaskets and valves in piping; 

 Expansion joints; 

 Sealants, glues and paper 

products;  

 Sprayed coatings and paint; 

 Fireproofing; 

 Asbestos Insulating Board (AIB); 

and  

 Lagging.
16

 

 

However, perhaps most controversially, 

breweries historically used asbestos 

containing beer filters in sterile filtration 

processes, which may not only have put 

workers at risk, but also the general public. 

 

Inhaled Exposure to Asbestos in Beer Filters 

(The Occupational Health Risk) 

 

The first beer filters were paper-based and 

difficult to manage, but by 1880, brewing 

factories had begun using cotton filters, 

called ‘pulp cakes’. These were long-

lasting, but lacked tensile strength and 

were inefficient.
17

  

 

In the 20
th

 century, ‘pulp cakes’ were 

evolved into asbestos-containing beer 

filters.  

 

First described in 1914
18

 and used for ‘many 

decades’, upgraded filters were made 

from cotton fibres mixed with asbestos (and 

cellulose). In the US, asbestos content was 

as high as 50%.
19

 

 

At 4.5 mm thick, with a pore size of 5 to 20 

m,
20

 asbestos beer filters relied on a 

process called ‘depth filtration’, by which 

sediment and harmful microorganisms 

were separated from brewing fluids, either 

by mechanical (microbes entrapped) or by 

adsorptive (microbes fixed by electrical 

charge) effect.  

 

After knowledge of asbestos 

carcinogenicity trickled down to the 

brewing industry, existing filters were 

replaced with kieselguhr or perlite-based 

sheet filters. 

 

Until then, breweries had typically used 

hundreds of asbestos filters, on a daily 

basis, and, since they were easily cleaned 

and reused, asbestos in the filters had the 

proclivity to become old and dry, at which 

point it was friable.
21

 As such, it is possible 

that unprotected brewery workers, prior to 

the 1980’s, may have inhaled disturbed 

asbestos fibres. 

 

Ingested Exposure to Asbestos in Beer Filters 

(The Public Health Risk) 

 

In 1986, Dr. Rob Reed, of Brewing Research 

International (Surrey, UK), confessed that 

the risk of occupational disease might not 

be the only type of health risk connected to 

asbestos-containing beer filters: 

 

‘Over the past ten years the Industry has 

become increasingly concerned about the 

health aspects of asbestos. While there is 

the possibility of asbestos fibres ending up 

in the filtered beer, the case for hazard to 

health from ingestion of asbestos is by no 

means proven. Even so, sensitivity to public 

concern and the more real hazard to 

operators handling the cloth, have caused 

many brewers to drop the use of 

asbestos’.
22

 

 

Gauging asbestos levels present in the end-

product, Biles & Emerson (1968) used 

electron microscopes to test 6 samples of 

commercially bottled and canned beers. 

They found what was believed to be 

chrysotile asbestos fibres, at an average 

rate of 5,000 fibres per pint.
23

 

 

A couple of years later, the World Health 

Organisation (WHO) published data on 

asbestos in beer, reporting concentrations 

of 0.151 million fibres per litre (MFL) and 4.3 

to 6.6 MFL,
24

 as identified by Cunningham 

(1971).
25

 

 

Putting these figures into perspective, the 

results of a survey of asbestos 

concentrations in raw and treated waters in 

the United Kingdom, conducted by 

Conway and Lacey (1984), indicated that 

most drinking water contained asbestos 

fibres in concentrations varying from ‘not 

detectable’ up to 1 MFL.
26

  

 

https://www.bc-legal.co.uk/bcdn/1012-294-guernsey-minister-seeks-to-fast-track-statutory-mesothelioma-compensation-scheme
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Water-transporting cement pipes were the presumed sources of asbestos in the drink ing 

water tested. 

 

Increased Prevalence of Gullet Cancer Shows that Beer was Laced with Asbestos? 

 

Earlier this month, experts at the Universities of Cambridge and Liverpool published an 

academic article in the Nature journal,
27

 which implies that asbestos exposure through 

ingestion of contaminated beer, in the 1970’s, may be the cause of an unusual 4 -fold 

increase in oesophageal adenocarcinoma over the past 50-years, in an unexplained male 

to female ratio of 4:1.
 28

 

 

The condition, which shares some molecular resemblance with pleural mesothelioma, is the 

14
th

 most common type of cancer, according to Cancer Research UK,
29

 with 9,100 new 

cases diagnosed every year (25 cases per day). The mortality rate is high, killing around 

8,000, annually, with 85 to 89-year-olds most likely to be affected. 

 

On the basis that the oesophagus, or gullet, is the tube that carries food from the throat to 

the stomach and that asbestos has been found in proximate sites at autopsy, it has been 

hypothesised that consumption of beer, laced with asbestos, is the underlying cause of the 

cancer spike.  

 

Whilst the researchers point to asbestos-containing beer filters (discussed above) as the 

source of toxicants in beer sold to customers, they also divulge anecdotal evidence that 

pub landlords would, as a matter of ‘common’ practice, ‘cleanse’ impurities in leftover beer, 

called ‘slops’, by adding handfuls of asbestos after establishments closed. In this way, the 

product could be served to unsuspecting patrons on the following day w ithout wastage.
30

 

 

 

[Source: Flickr – Tim Dobson (23 May 2009): ‘Beer’]  

 

Dr Jonathan Rhodes, Professor of Medicine at the University of Liverpool, advised The Sun, 

that:  

 

‘Asbestos from beer consumed before around 1980 seems a plausible factor’ .
31

 

Somewhat contravening this, Andy Tighe, of 

The British Beer and Pub Association, 

rationalised that asbestos was used to 

manufacture other food and drink products 

and not just beer: 

 

‘It’s difficult to associate health impacts 

from any one potential source’.
32

 

 

Nevertheless, if exposure was as frequent as 

is conjectured, for how long could 

‘asbestos victims in waiting’
33

 foreseeably 

be diagnosed with oesophageal 

adenocarcinoma?
 

 

 

Answering this question, the lead authors 

projected that: 

 

‘Given … asbestos ingestion from beer 

should only affect people who had already 

reached adulthood by the late 1970s, then 

the epidemic of oesophageal 

adenocarcinoma, if related to asbestos 

ingestion from beer rather than 

occupational exposure, might resolve 

slightly earlier, perhaps by 2050, and 

should be reducing well before then’. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.flickr.com/photos/timdobson/3556485764
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Feature: 

Football and Degenerative Brain Disease – An Update Following Publication 

of Football's InfluencE on Lifelong health and Dementia risk (FIELD) Results 

 

INTRODUCTION 

 

For over 2-years, we have been monitoring the link between professional football and degenerative brain disease. In particular, we have 

questioned the interesting role that cumulative, low-level impact, sub-concussive head trauma, occasioned when heading a football, 

may play in this debate. 

 

 

[Source: Wikimedia Commons – Alasdair Middleton (23 May 2009): ‘Header (St Mirren 0-1 Hamilton Academical May 2009’]  

 

A fortnight ago, ‘landmark’ research on this topic was published and the study findings form the basis of this feature article.  

 

WHAT IS CTE? 

 

Chronic traumatic encephalopathy (CTE), also known as dementia pugilistica and ‘punch drunk syndrome’, is a dementia sub-type, which 

has been known to affect professional athletes, especially boxers and American football (NFL) players. 

 

Positive CTE diagnoses usually follow post-mortem observations of tau protein build-up in the brain. Tau provides structural support to 

microtubules in cranial nerve cells and when these cells are damaged, tau clumps together in so-called ‘tau tangles’. Presence of tau in 

this formation is believed to be associated with progressive nerve damage and is a defining feature of CTE. 

 

However, as we reported in edition 289 of BC Disease News (here), positron emission tomography (PET) scanning may soon be able to 

supply imaging that substantiates CTE diagnoses in living patients. 

https://upload.wikimedia.org/wikipedia/commons/b/be/Kopfb%C3%A4lle.jpg
file:///C:/Users/rjame/Documents/positron%20emission%20tomography%20(PET)%20scans
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THE DEATH OF JEFF ASTLE IN 2002 – IS THERE A LINK BETWEEN CTE AND FOOTBALL? 

 

To date, CTE has been diagnosed in 2 deceased ex-professional footballers. 

 

In 2002, former West Bromwich Albion and England footballer, Jeff Astle, choked to death, aged 59, having been diagnosed with  early-

onset Alzheimer’s 5-years prior. At the inquest of his passing, appointed coroner, Andrew Haigh, claimed that the fatality  was the result of 

an ‘industrial disease’, brought about by the repeated trauma of heading footballs. 

 

Unlike the footballs in use today, whose size, weight and pressure’ accounts for medical risks,
34

 play used to consist of: 

 

‘... big heavy leather balls [1 lb] that when wet, gained water and were three and a half times heavier. In bad weather it used to freeze 

solid’. 

 

Subsequently, in 2014, consultant neuropathologist, Dr. Willie Stewart, re-investigated Mr. Astle’s brain and detected CTE – a novel 

diagnosis.
35

 

 

This sparked the creation of the Jeff Astle Foundation, which, in turn, led to the 2
nd

 diagnosis of CTE in ex-professional, Rod Taylor, in 2018 

(reported in BC Disease News, here). Again, Dr. Stewart was the diagnosing clinician.  

 

To-date, the foundation has attracted the support of 400 families of players with dementia. 

 

THE PATH WHICH LED TO THE FIELD STUDY 

 

Although the Football Association (FA) has no record of written correspondence, The Telegraph has seen letters from Dr. Mike Sadler, Clinical 

Director to the Professional Footballers’ Association (PFA) between 1993 and 1997, who called for research into the potential  link between 

football and dementia, only to be met with a ‘dismissive’ response from Chief Executive, Gordon Taylor.
36

 

 

In the same decade, Baroness Elaine Murphy also apparently warned the FA that authors of a medical journal article had called  for 

targeted research into this issue. 

 

However, it was not until 2001 that the Professional Footballers’ Association PFA and the FA instigated ‘forward-looking, longitudinal’ research 

to identify any relationship between ‘playing football and increased risk of chronic neurological disease’ . The proposed decade-long study 

was supposed to track 32 elite footballers under the age of 20. 

 

The Industrial Injuries Advisory Council (IIAC) was also approached by both Associations, in 2003, with a view to future indu strial disease 

prescription.
37

 

 

Then, in 2014, it was revealed that football bodies had long-since been abandoned the 10-year PFA and FA-led study
38

 without informing 

the public. Various participants had dropped out of professional football and, of those that remained, follow -up ceased to continue after 

5-years. 

 

Amid mounting pressure to classify CTE as an ‘industrial disease’, undoubtedly ramped-up by Dr. Stewart’s contributions, a new commitment 

was made, in 2017, for the PFA to donate £125,000 of its £50 million annual budget to undertake new research on this emerging issue. 

 

In November of that year, Dr. Stewart was appointed to commence Football's InfluencE on Lifelong health and Dementia risk (FI ELD), which 

would, over the course of 22-months, evaluate incidence of degenerative neurocognitive disease. 

 

In the interim, the Honorary Clinical Associate Professor of Glasgow University discovered that three-quarters of football and rugby player 

brains examined had exhibited dementia pathology (read our summary, here). 

 

 

 

 

 

 

http://www.thejeffastlefoundation.co.uk/
https://www.bc-legal.co.uk/bcdn/644-243-second-degenerative-brain-disease-diagnosis-in-post-mortem-of-ex-professional-footballer
https://www.bc-legal.co.uk/bcdn/776-259-three-quarters-of-football-and-rugby-player-brains-exhibit-dementia-pathology
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FIELD RESULTS PUBLISHED 

 

FIELD assessed mortality among 7,676 ex-professional male footballers, all of whom played in Scotland and were born between 1900 and 

1976.  

 

Brain pathologies were compared against a percentage of 23,028 control subjects in the general population, who died  over the same 

18-year period. 

 

This is the ‘largest study’ to-date to investigate incidence of neurodegenerative disease in any sports personnel. 

 

Results, published weeks ago, in the New England Journal of Medicine,
39

 showed that footballers had: 

 A 5-fold increase in risk of Alzheimer’s disease,  

 A 4-fold increase in risk of motor neurone disease (read more about the association here); 

 A 3.5-fold increase in risk of dementia; and 

 A 2-fold increase in risk of Parkinson’s disease.  

 

It is, perhaps, telling that goalkeepers were administered half the medication doses for dementia that outfield players were – ‘the suggestion 

is that this is to do with head injuries or head impacts’ being less common for goalkeepers. 

 

WOULD THESE REULTS BE REPLICATED IN FEMALE FOOTBALLERS? 

 

New research, emerging from the University of North Carolina, has found that female footballers may be at heightened risk of 

neurodegenerative disease, compared to their male counterparts.  

 

In the Paediatrics journal,
40

 it was revealed that the second highest concussion rate was in high school female footballers (8.19 concussions 

per 10,000 athletic exposures). This was more than double the concussion rate in high school male footballers (3.57 concussions per 10,000 

athletic exposures). 

 

What is more, 25% of concussions among females were deemed to have been caused by heading, while 50% were due to collisions 

among players and hitting their heads on the turf.
 41

 

 

Speculating as to why the risk might be so much higher in females than in males, the study authors observed the anatomical di fferences, 

namely that ‘girls have smaller, weaker necks than boys, which make their heads more susceptible to trauma, and hormones  could also 

play a factor’. A non-biological explanation behind increased concussion rates in the female population is that they may simply be more 

likely to report the condition than members of the opposite sex. 

 

In response to this study, Boston Universi ty CTE Centre launched the first ever study on long-term repetitive head impacts in a female-only 

cohort of footballers, called Soccer, Head Impacts and Neurological Effects (SHINE).
42

 20 former professionals,
43

 over the age of 40, are 

participating. They will undergo MRI scanning, cognitive evaluation, blood tests, and a (optional) spinal tap, in the search for possible CTE 

indicators, such as biomarkers and genetic makeup. 

 

Lead investigator and Professor of Neurology, Dr. Robert Stern, admits that women have been ‘understudied’ in the past
44

 - only 2 women 

have ever been diagnosed with any-cause CTE. 

 

To plug the void in knowledge within the next couple of year may be part of an intelligent strategy, as women’s football is rapidly growing 

in popularity and recognition. As Dr. Stern expounded: 

 

‘… in the last few decades, as the soccer ball has changed, the amount of heading that happens during play has dramatically i ncreased. 

 

Prevalence of CTE in women is unknown - College and professional soccer didn’t become mainstream for women until the 1970s, after 

Title IX, so the first population of female professional soccer players is now reaching an age, in their late 40s and early 5 0s’. 

 

Currently, there are well over 100,000 male professional footballers in the world
 45 

and, although the FA states that 2.63 million women over 

the age of 16 played football in England, in 2019,
 46

  only a diminutive fraction (120,557) played ‘organised football’ [read the FIFA 

Women’s Football Member Associations Survey Report (2019)].  

https://www.bc-legal.co.uk/bcdn/859-270-heading-footballs-is-dementia-the-only-potential-occupational-health-risk
https://resources.fifa.com/image/upload/fifa-women-s-survey-report-confederations-global-mas.pdf?cloudid=nq3ensohyxpuxovcovj0
https://resources.fifa.com/image/upload/fifa-women-s-survey-report-confederations-global-mas.pdf?cloudid=nq3ensohyxpuxovcovj0
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In addition, under FIFA Regulations on the Status of Players,
47

 a minority (18%) of the 3,600 global female footballers playing in the highest 

national leagues and national teams were officially classified as ‘professionals’ [read the FIFPro Global Employment Report (2017)]. 

 

Put simply, if it transpires that there is a connection between heading faster-moving, synthetic footballs and neurodegenerative disease risk, 

governing authorities would be wise to show solidarity in their approach towards both sexes.
 48

 

 

WHAT PRECAUTIONARY ACTION (IF ANY) SHOULD BE TAKEN POST-FIELD? 

 

Dr. Stewart considers that the ‘status quo’, post FIELD, is that there is ‘enough [evidence] to say that it [heading] probably or might or could 

be the problem’, but not enough evidence to definitively prove the link: 

 

‘Given that research from people with head injuries in car crashes had produced similar results, it is a working hypothesis that exposure to 

head injuries, through collisions or fouls or heading, could be the decisive factor’ .
49

 

 

It is his expert opinion that a ‘solid evidence-base’ may take another 5, 10 or 20 years to compile.  

 

As a result, he does not believe that heading, being a ‘glorious part of football’, should be banned from the ‘spectacle’. 

 

Having acknowledged that heading is the ‘most likely trigger’ and could involve ‘miniscule, tiny, microscopic changes in the brain, maybe 

accumulating over a ten-year period … which might take 30 or 40 years to reveal themselves’, he feels that certain restrictions can be 

introduced without detrimental effect. Henceforth, he is urging ‘immediate’ action from the relevant authorities on the following concepts: 

 The introduction of concussion substitutes in football, whereby a temporary substitute comes on for 10-minutes while a player is 

better assessed – this is under consideration with the International Football Association Board, with Dr. Stewart having branded 

football’s current brain injury management a ‘shambles’.
50

 

 Uniform protocol on coaching heading through Europe, introduced across Union of European Football Association (UEFA) 

federations, particularly at youth level – this could limit heading training to once-per-week.
51

 As a FA advisor, Dr. Stewart says that 

there is no longer any benefit served by heading in youth football – under US Soccer Federation rules,  children aged 10-and-

under are no longer allowed to head the ball, while 11 to 13 year-olds have limited header training.
52

 Could younger players be 

made to practise their technique with a ‘soft plastic ball’?
53

 

 More specific research to track current and recently retired footballers and observe their brain development over time. 

 The introduction of a national database to collate causes of death from brain diseases affecting sportsmen and women, as has 

previously been the case for other industrial injuries, including bovine spongiform encephalopathy (BSE)-induced Creutzfeldt-Jakob 

disease (CJD), commonly known as ‘Mad Cow disease’. 

 

FIELD study findings were presented to the FIFA Council in Shanghai last month, with Gordon Taylor ‘disappointed’ that the international 

body has not led on an issue which has been ‘high’ on the PFA’s agenda for more than 20 years. 

 

Aiming to introduce concussion substitutes ‘as quickly as possible’,
54

 Mr. Taylor underscored that it is ‘incumbent on football globally to 

come together to address this issue in a comprehensive and united manner’ , pledging full support on future related research.
55

 

 

The Scottish FA has also declared that it will be contacting counterparts at UEFA and FIFA to establish a global response.
56

 

 

Back in 2017, FIFA claimed that there was ‘no true evidence’ of any connection between heading footballs and degenerative brain disease 

and in many respects, this is still, at least to some extent, correct.   

 

Elsewhere, FA Chairman, Greg Clarke, has stated that this is ‘only the start’ of gaining a true understanding of the possible issues, with ‘many 

questions that still need to be answered’.
 57

 

 

Why, for example, did professional footballers not (on average) die earlier of dementia than members of the FIELD control group?  

 

In reality, FIELD was not intended make any meaningful determination as to what exactly caused the increased rates of dementi a and is 

not likely to bring about instant change. For this specific reason, the independently chaired Medical & Football Advisory Group has arrived 

at the conclusion that there is not enough evidence to make significant changes to the way that the modern -day game is played.
58

  

 

On that basis, have the FA and PFA discharged their duties of care as officiating organisations?  

https://fifpro.org/attachments/article/6986/2017%20FIFPro%20Women%20Football%20Global%20Employment%20Report-Final.pdf


 
  PAGE | 34 

 

 

Sceptical of limited players’ association intervention up-to now, the Astle family is, among other things, calling for a government inquiry to 

ask why past warnings about football and dementia were not acted upon more swiftly: 

 

‘The government should step in. When did football know? What did they do? There should be a full inquiry into what people knew’.
59

 

 

DID THE INDUSTRY KNOW ABOUT THE POSSIBLE RISK A VERY LONG TIME AGO? 

 

Volume 1, Issue 6 of the Football League Review, which shortly proceeded England’s 1966 World Cup victory, has been dug -up in the wake 

of the FIELD study, as it includes an article entitled: 'Danger in heading the ball'.
60

 

 

Our special thanks go out to football programme writer, Ian Hine, for allowing us to publish a copy of his photocopy. 

 

 

[Source: Flickr – Seagulls Programmes (4 November 2018) – ‘Football League Review Vol 1 No 6’]  

 

The provocative item explains that heading the ball ‘too often’ may present a health hazard, mentioning individual cases of players 

complaining of headaches and frequently taking aspirins to quell the pain. 

 

Most interesting, is the quotation taken from a club medical officer: 

 

‘… concussion is the bogey to beware of. “Continual jarring of the brain tissue could and does affect players sometimes … but  we should 

not exaggerate the position as far as heading a ball is concerned”’. 

https://www.flickr.com/photos/75238685@N02/albums/72157703185374175/with/31844302358/
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It would appear that a bid for club doctors to ‘get together and find out just what there is in it’ 53-years ago fell on deaf ears.  

 

OTHER UPCOMING RESEARCH 

 

In edition 273 (here), we reported that the Drake Foundation had joined forces with FIFPro to undertake ‘the most comprehensive’ global 

study on the mental, musculoskeletal (cartilage), neurocognitive and cardiovascular health of 200 professional footballers. T his has now 

been launched. 

 

We have also recently been made aware that the London School of Hygiene & Tropical Medicine, Queen Mary University of London and 

the Institute of Occupational Medicine, have been recruiting for a new study [HEalth and Ageing Data IN the Game of football (the HEADING 

study)], also funded by the Drake Foundation, that will examine the link between heading the ball and long-term cognitive decline, among 

300 former professionals aged 50 and over.  

 

Damien McElvenny & John Cherrie, of the Institute of Occupational Medicine, best describe what separates this study from thos e that have 

preceded it: 

 

‘For the first time this study will include a detailed assessment of players’ football heading histories, which could be influenced by factors  

such as position played, decade of play and level played at’ .
61

 

 

Moreover, brain injury charity, Headway, has invited future research to ‘focus on the relative risks of heading lightweight modern footballs’ .
62

  

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/881-273-international-organisations-devise-the-most-comprehensive-study-on-dementia-in-football-as-october-inauguration-awaits
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Welcome 

 

Welcome to the 296
th

 edition of BC Disease News.  

 

This is the final weekly publication to be released in 2019, as we commence our 

annual winter sabbatical. 

 

Accordingly, our 2-part feature article serves to remind readers of key emerging 

disease trends, over the past 12-months, which will likely continue to be of great 

significance in the New Year.   

 

We also share news of recent BC Legal success in defending a work-related 

upper limb claim. In Marshall v Tom’s Cakes (2019), we obtained a £75,500 

interim costs order for our employers' liability (EL) insurer client, as the claimant’s 

qualified one-way costs shifting (QOCS) protection was disapplied on the grounds 

of ‘fundamental dishonesty’. 

 

BC Disease News will return in January 2020, with the 297
th

 edition. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Fundamental Dishonesty and QOCS Disapplication – Scanning the 2020 Disease 

Market and Future BC Disease News Articles. 
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BC Legal Argues ‘Fundamental Dishonesty’ to 

Obtain £75,000 Costs Order: Marshall v Tom’s 

Cakes (Peterborough County Court [Sitting in 

Cambridge], 5 November 2019) 

 

BC Legal and NFU Mutual have had recent success in securing an order requiring a 

Claimant to make an interim payment of costs of over £75,000, in a claim that was deemed 

to have been ‘fundamentally dishonest’, pursuant to CPR 44.16(1). 

 

 

 

The brief facts of Marshall v Tom’s Cakes were as follows.  

 

The Claimant alleged that repetitive work processes caused her to suffer from an upper limb 

disorder, and also that she had been involved in a workplace slipping accident causing 

that condition to be exacerbated. She alleged this led to a Chronic Pain Syndrome, which 

in turn would preclude her from work for several years, and which necessitated 

considerable care and assistance. The claim posed a potential liability to insurers in excess 

of £500,000. 

 

After a heavily contested trial, lasting 7 days, the Judge held that the Claimant had entirely 

fabricated the accident and found that the Defendant’s staff, several of whom had given 

supportive evidence, were a dedicated and happy team operating under entirely 

reasonable and safe processes. She accordingly held that the Defendant was not in Breach 

of Duty and found that Causation was also not established. 

 

There was a significant difference between the Claimant’s presentation when she was 

examined by the Defendant’s Pain Consultant [who videoed the examination] as contrasted 

with covert surveillance taken on other occasions. The Judge accepted that she may have 

been suffering some pain due to non-work-related conditions, but concluded that her 

symptoms had been materially exaggerated. 

 

At a further hearing following the initial Judgment, the Court concluded that the Claimant’s 

conduct, in both fabricating the accident and exaggerating her symptoms, amounted to 

a ‘fundamentally dishonest’ claim, warranting the disapplication of qualified one-way costs 

shifting (QOCS) protection. 

 

As such, the Claimant was ordered to pay a £75,500 interim payment within 28 days. 
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Feature: 

Horizon Scanning of the Disease Market for 2020  

 

INTRODUCTION  

 

This is our final feature article of 2019. In view of this, we thought it would useful to circulate an overview of the key topics that have 

dominated editions of BC Disease News this year and are likely to reappear in the New Year. 

 

PART 1 

 

In the first section of our ‘Horizon Scan’, we look at the influence of research, case law and legislation on emerging disease risks, separated 

by exposure type. 

 

ORGANOPHOSPHATES  

 

Aerotoxic Syndrome 

 

‘Aerotoxic syndrome’ is an unrecognised medical condition, which is allegedly caused by cumulative exposure to contaminated aircraft 

cabin air (sourced from jet engine ‘bleed air’ supply), during ‘fume events’ 

 

Such contaminants include volatile organic compounds (VOCs), low molecular weight organic acids, esters, ketones, and 

organophosphates, e.g. tricresyl phosphate (TCP). 

 

The proposed ‘bleed air’ mechanism, by which toxic air apparently enters aircraft, is best described by the diagram, below. 

 

 

 

‘Bleed air’ systems are installed on all commercial aircraft, except Boeing 787 Dreamliners. 

 

It is alleged that ‘aerotoxic syndrome’ poses a risk to pilots, cabin crew and frequent flyers on aircraft (besides Boeing 787’s), who may be 

repeatedly exposed to contaminated air. 
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Symptoms of ‘aerotoxic syndrome’ in those who claim to have been cumulatively exposed, include: 

 Adverse neurological symptoms (breathing and vision problems); 

 Chronic fatigue;  

 Memory impairment;  

 Cognitive difficulties; and  

 An inability to focus or concentrate. 

 

One of the first presumed victims of the so-called syndrome was British Airways (BA) pilot, Richard Westgate, who died aged 43, in 2012.
1

 

 

However, in April 2017, coroner, Simon Fox QC, later ruled that Mr. Westgate had, in fact, unintentionally overdosed on sedatives.   

 

In spite of this, Mr. Westgate’s estate is leading a class action of tens of former pilots and cabin crew (‘Aircraft Cabin Air Litigation’) against 

the likes of BA, EasyJet, Thomas Cook, Virgin Atlantic and Jet2. 

 

Judge Barbara Fontaine, who gave the order for collective case management, specified that up to 8 cases, including Mr. Westga te’s 

case, will return to Court for a full trial. We expect to know more about this as time progresses. 

 

To give an idea of the scope of prospective liability, BA, alone, employs 16,500 cabin crew and 3,900 pilots. 

 

However, claimants advancing ‘aerotoxic’ claims are fundamentally opposed to the views of regulating authorities, which have 

consistently justified that noxious constituents of (combusted) engine oil, lubricants and hydraulic fuel are unlikely to cause harm in the 

quantities historically measured: 

 The House of Lords Science and Technology Committee.
2

 

 The Civil Aviation Authority (CAA).
3 4

 

 The Committee on Toxicity
5 

6  

o ‘Many different chemicals have been identified in the bleed air from aircraft engines, but to cause serious acute toxicity, 

they would have to occur at very much higher concentrations than have been found to date’ . 

 The British Airline Pilots Association (BALPA)
7

 

 The Department for Transport Aviation Health Working Group (AHWG)
8

 

 The Institute of Occupational Medicine (IOM)
9

 

 The European Cockpit Association and Building Research Establishment (ECA). 

 The European Aviation Safety Agency (EASA).
10 11

 

o ‘Research and scientific reviews conducted over the past decades have concluded that a causal link between exposure 

to cabin/cockpit air contaminants and reported health symptoms is unlikely’ . 

 

Further entrenching this position, leading expert in Aviation Medicine at King's College London, Mike Bagshaw, concluded, in August 2013, 

that: 

 

‘... so far as scientific evidence has been able to establish to date, the amounts of organophosphates to which aircraft crew  members  

could be exposed, even over multiple, long-terms exposure, are insufficient to produce neurotoxicity’.
12

 

 

That being said, in the New Year, we are interested to see whether Unite’s call for a full public inquiry into ‘aerotoxic syndrome’ is authorised 

by the Government. 

 

We also expect to read more about the research of Belgian Neurophysiologist and Psychologist, Daniel Dumalin, who is part-way through 

analysing the neurotoxic effects of aircraft cabin air by comparing quantitative electroencephalograph (QEEG) scans of 50 ‘(ex-) cabin 

crew members and (ex-) pilots’ against ‘healthy people’. 

 

Moreover, potentially as early as March 2020, we will attempt to provide a review of ‘Everybody Flies’, the feature-length documentary, 

directed and produced by former BA pilot, Tristan Loraine, which has been critically acclaimed for disclosing never-before-seen 

documentation, scientific research, and personal testimonies of whistle-blowers on ‘aerotoxicity’. 

 

With a career spanning 20-years and having accumulated 10,000-hours of commercial flight experience, TCP was identified in Mr. 

Loraine’s blood and fat, in 2015. He is now a protagonist for the ‘aerotoxic’ cause. 
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Glyphosate Weedkiller 

 

In the US (also in Canada, and Australia), over 42,700 claimants are pursuing product liability proceedings against Bayer AG.  

 

Bayer acquired Roundup weedkiller manufacturer, Monsanto, in June 2018 – and with it, the liabilities of the company.  

 

It is alleged that glyphosate, the active ingredient in Monsanto-produced weedkillers, is carcinogenic.  

 

 

[Source: Flickr – Mike Mozart (30 April 2016): ‘Roundup, Monsanto’]  

 

Specifically, it is alleged that prolonged exposure can cause non-Hodgkin lymphoma (cancer of the lymphatic system). 

 

It is also purported that exposure can onset chronic kidney and liver disease. 

 

As a result, those estimated to be most at risk include: 

 Farmers,  

 Gardeners;  

 Landscapers; and 

 Local Government Workers. 

 

At present, although there have been 3 multi -million dollar jury verdicts against Bayer in the US, successful judgments are already in the 

process of being appealed, while the remainder of 1
st

 instance decisions are still expected to be ‘vigorously’ defended.  

 

Risk is heightened by the fact that glyphosate patent protection expired in 2000, meaning that there are multiple manufacturers producing 

Roundup-like products.  

 

Nonetheless, glyphosate is still licensed for sale and use as a Plant Protection Product (PPP), in the EU, until 15 December 2022, meaning 

that by the end of this year, manufacturers will submit applications for license renewal.  

 

France, Hungary, the Netherlands and Sweden have been appointed as joint ‘rapporteurs’ [the Assessment Group on Glyphosate (AGG)] 

for the next glyphosate assessment. This will be followed by a peer-review process, overseen by the European Food Safety Authority (EFSA).  

 

Will the EU and its member states reach similar conclusions to the US EPA, which, in April 2019, maintained that glyphosate does not cause 

cancer in humans, thereby reaffirming the outcome of its 2017 review?  

https://www.flickr.com/photos/jeepersmedia/26133876014
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Alternatively, will the institution follow the lead of Austria, which, in July 2019, put wheels in motion for a blanket ban of all glyphosate 

weedkiller use? 

 

If so, are we likely to see glyphosate-induced non-Hodgkin lymphoma claims migrate to the UK in the coming year? 

 

Earlier this year, BC Legal was instructed to handle a disease claim, brought by a rugby pitch and bowling green groundsman against his 

local authority employer. It was alleged that occupational exposure to Roundup had caused the claimant to develop lung cancer. 

 

Current settlement estimates for the bulk of US product liability claims range from $6 billion to $20 billion, though upper-end estimates are 

‘based on an even higher number of potential lawsuits’ . 

 

We understands that Bayer is ‘constructively engaging’ with mediators, but will only accept an outcome that is ‘financially reasonable 

and is structured in a way that will bring the matter to a reasonable conclusion’ , i.e. restricting future liability. 

 

ASBESTOS 

 

Talcum Powder 

 

A fortnight ago (here), we reported that talcum powder manufacturer, Johnson & Johnson (J&J), had issued a voluntary recall of its 

household Baby Powder product, after the US Food and Drug Administration (FDA) detected sub-trace levels of chrysotile asbestos (no 

greater than 0.00002%) in 1 out of 33,000 bottles. 

 

At present, J&J is facing around 15,500 product liability claims, in the US. It is also understood that claimant personal inj ury (PI) firm, Leigh 

Day, is representing British claimants as ‘co-counsel’, in the US, who are ‘unable to bring claims in the English courts’. 

 

The principal allegation is that talcum powder is tainted with asbestos and that persistent application can therefore lead to  the 

development of mesothelioma and cervical cancer. 

 

 

[Source: Wikimedia Commons – Austin Kirk (26 February 2014):  ‘Johnson's Baby powder, 2014’]  

 

Talc mineral, the constituent ingredient of talcum powder, was previously mined in Vermont and Italy, in close proximity to t remolite 

asbestos, though J&J maintains that its talc-containing products were not and are not laced with asbestos; they are ‘routinely tested’. 

 

At odds with this, a Special Report, conducted by The New York Times and Reuters, has accused J&J of having known, from at least 

1971 until the early 2000’s, that its products were defective and failed to disclose this to regulators or the public. 

http://www.bc-legal.co.uk/bcdn/1016-294-33-000-talc-products-recalled-by-johnson-johnson-after-regulator-detects-asbestos
https://commons.wikimedia.org/wiki/File:Johnsons_Baby_Powder_massage.jpg
https://www.reuters.com/investigates/special-report/johnsonandjohnson-cancer/
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The US FDA and J&J are at a stalemate. ‘Third-parties’ have since conducted 15 tests on samples of the allegedly polluted bottle, in lot 

(#22318RB), only for results to come back negative. 

 

The Administration claims that discrepancies only emphasise the fact that, due to the ‘miniscule size’ of samples taken, the lack of uniform 

dispersion of contaminants and no ‘standard test’ for asbestos in talc, ‘different samples may yield different results’. 

 

We await the results of more jury verdicts in 2020, as well as additional epidemiological research. 

 

On the premise that there could soon be 20,000 talc-cancer claims in total, financial analysts estimate that J&J could settle all pending 

lawsuits for between $2 billion and $6 billion (individual awards of $100,000 to $300,000 per person). Bloomberg, however, considers that 

the price to pay could be as much as $10 billion, which is equal to the amount of market value written down in 2019 alone. 

 

New Sources of Asbestos 

 

This year, we informed our readers about several new and previously unreported sources of asbestos, which could be a potentia l source 

for disease claim marketing strategies, in 2020. These include: 

 Asbestos-related disease claims brought by hair salon workers, in the 1970’s and 1980’s, where hairdryers allegedly contained 

and dispersed asbestos; 

 Gullet cancer claims brought by pub goers, who drank beer allegedly contaminated with asbestos, up to the 1980’s; 

 Asbestos-related disease claims brought by brewery workers who worked in and around asbestos -containing beer filters, up to the 

1980’s; and 

 Asbestos-related disease claims brought by Ford Dagenham workers who allegedly worked in a factory, allegedly made up of 

and holding asbestos containing materials. 

 

Transitioning into 2020, we wait with baited breath to review HSE’s annual industrial fatality statistics, seeing that it is the penultimate before 

work-related mesothelioma deaths are due to fall below 2,500.  

 

 

 

Might asbestos harboured in school and hospital buildings be responsible for delaying this downward trend? 

 

https://www.bc-legal.co.uk/bcdn/1002-292-hairdressers-and-barbers-in-1970-s-and-1980-s-at-risk-of-asbestos-related-cancer
https://www.bc-legal.co.uk/bcdn/1026-295-is-asbestos-containing-beer-responsible-for-a-4-fold-increase-in-oesophagus-cancer-cases-in-the-uk
https://www.bc-legal.co.uk/bcdn/951-283-could-public-pleas-for-ford-motor-company-workers-to-provide-witness-evidence-indirectly-increase-asbestos-related-disease-liability
https://www.bc-legal.co.uk/bcdn/879-273-more-than-300-teachers-have-died-of-mesothelioma-since-the-turn-of-the-century
https://www.bc-legal.co.uk/bcdn/767-258-90-of-nhs-trust-hospitals-harbour-asbestos.html
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As well, might the European Economic and Social Committee’s (EESC) review of the ‘transposition and practical implementation’ of the 

EU’s Energy Performance of Buildings Directive (EPBD) help to reduce asbestos-related mortality in decades to come, by better regulating 

asbestos removal in the course of renovation developments? 

 

Bystander Exposure  

 

In the Industrial Injuries Advisory Council’s (IIAC) latest Annual Report (April 2018 to March 2019), it admitted that prescribed disease (PD) 

D8 is ‘out of date’ and does not ‘accurately represent’ those most at risk of asbestos exposure as ‘bystanders’, i.e. workers in construction 

(demolition, maintenance, renovation). 

 

We therefore await publication of the Council’s ‘Bystander Exposure to Asbestos’ Report in the New Year, which will also culminate 

discussion on other exposure types of ‘bystander’ exposure, e.g. to coal dust, which is capable of causing COPD. 

 

 

 

Joint and Several Liability in Reinsurance ‘Spiking’ 

 

The New Year may also bring with it definitive opinion of the Supreme Court on whether an EL insurer must present EL asbestos claims to its 

reinsurer(s) on a pro rata, time on risk basis, as was established by the Court of Appeal (and analysed here) this year, in Equitas Insurance 

Limited v Municipal Mutual Insurance Limited [2019] EWCA Civ 718. 

 

Instead, should the Judges have allowed the EL insurer to allocate asbestos-related losses to years where there was reinsurance cover (this 

is called ‘spiking’) and adopted the joint and several approach taken in Fairchild v Glenhaven Funeral Services Ltd & others [2002] UKHL 

22 and International Energy Group Ltd v Zurich Insurance Plc UK Branch [2013] EWCA Civ 39?  

 

Only time will tell. 

  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/815349/iiac-annual-report-2018-2019.pdf
https://www.bc-legal.co.uk/bcdn/861-271-joint-and-several-liability-for-reinsurers-in-mesothelioma-claims-equitas-insurance-limited-v-municipal-mutual-insurance-limited-2019-ewca-civ-718
https://www.bailii.org/ew/cases/EWCA/Civ/2019/718.pdf
https://www.bailii.org/uk/cases/UKHL/2002/22.html
https://www.bailii.org/uk/cases/UKHL/2002/22.html
https://www.bailii.org/ew/cases/EWCA/Civ/2013/39.rtf
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NOISE 

 

Hearing Loss in the Music and Entertainment Industry 

 

In April of this year (here), the Court of Appeal handed down judgment in Goldscheider v Royal Opera House Covent Garden Foundation 

[2019] EWCA Civ 711, in which a violist was successful in bringing an ‘acoustic shock’ claim against his former orchestral employer. 

 

What is ‘acoustic shock’? 

 

It is a condition caused by an ‘acoustic incident’, i.e. exposure to a high intensity, unexpected, short cluster of noise exposure. Noise of 

this kind is able to bypass middle ear muscles (the stapedius reflex) and reach the inner ear. In a vestigial, innate response to the threat of 

potential injury (‘acoustic startle’), the body produces toxic metabolites, which can induce symptoms of deafness, pain, tinnitus and 

dizziness.   

 

 

[Source: Wikimedia Commons – Bruce Blaus (15 October 2013): ‘Middle Ear Anatomy’]  

 

Goldscheider could have significant implications on the NIHL market.  

 

Firstly, because ‘acoustic shock’ was accepted, for the first time, as being a ‘relatively new’ and ‘albeit developing’ medical phenomenon 

that does not exclusively affect call centre workers exposed to white noise through earpieces or telephone speakers.  

 

Secondly, and arguably most importantly, because it created binding legal precedent that noise exposure does not have to be a by-

product of work to be tortious – it may also be deliberately created noise exposure. 

 

Although McCombe LJ and Bean LJ observed that hearing protection [Regulation 7(3) of the Control of Noise at Work Regulations 2005], 

at least in a musical setting, need not be interpreted in an ‘absolutist’ way, the defendant employer was found in breach of Regulation 6. 

Measures could have been taken to reduce noise to as low a level as was reasonably practicable and, in doing so, this would n ot have 

led to an ‘unacceptable reduction (or indeed any reduction at all) in the artis tic standards of the Ring Cycle’. 

 

In spite of the High Court President’s declaration that Goldscheider will not have a ‘cataclysmic’ effect on ‘all music making in the UK’, will 

this prohibit claimant firms from testing the legal waters next year and in years to come?   

https://www.bc-legal.co.uk/bcdn/860-271-court-of-appeal-upholds-ruling-on-violist-s-acoustic-shock-goldscheider-v-the-royal-opera-house-covent-garden-foundation-2019-ewca-civ-711.html
https://www.bailii.org/ew/cases/EWCA/Civ/2019/711.pdf
https://commons.wikimedia.org/wiki/File:Blausen_0330_EarAnatomy_MiddleEar.png
http://www.legislation.gov.uk/uksi/2005/1643/pdfs/uksi_20051643_en.pdf
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Binding Duty to Carry Out Noise Surveys Pre-1989 

 

The High Court, at the start of this year, found a defendant employer in breach of its duty to carry out noise surveys from 1 970 onwards, 

thereby extending the period of tortious exposure. 

 

Plainly, there were two issues that we identified with Mr. Justice Garnham’s ruling in Mackenzie v Alcoa Manufacturing (GB) Ltd [2019] EWHC 

149 (QB), as was quantified in edition 261 of BC Disease News (here). 

 

First of all, the troublesome insinuation that, given the defendant employer did not produce noise surveys of the work premises from almost 

half a century prior, it could therefore be conclusively determined that noise surveys had not been conducted.  

 

The High Court authority of Keefe v The Isle of Man Steam Packet Company [2010] EWCA Civ 683 was followed, in spite of the fact that the 

material facts of the case were different and, thus, should have been distinguished. In Keefe, it was openly acknowledged that no noise 

measurements had been taken; in Mackenzie, there had been no such acknowledgment and besides, engineering evidence intimated 

that noise levels were likely to be well below the threshold of action. 

 

Compounding this primary issue, in 1970, the only document in circulation was Noise and the Worker (1963), soon to be joined by the 

Department of Employment’s Code of Practice (1972). Both of these documents had previously been viewed as guidance-only and could 

be differentiated against the binding Noise At Work Regulations (1989). Garnham J, however, found otherwise. 

 

The Mackenzie appeal is awaiting the result of a reserved judgment of the Court of Appeal, which we will scrutinise in a 2020 edition of BC  

Disease News – whatever the outcome. 

 

Should both elements of the ruling be upheld, could we witness a new wave of NIHL claims that seek compensation for statutory breaches 

occurring pre-1989, simply based on a claimant’s recollected (and potentially fallible) witness evidence? The burden of proof was 

effectively reversed from the claimant (proving excessive noise exposure) to the defendant (proving under-excessive noise exposure), in 

the absence of tangible noise survey documentation.  

 

Tinnitus in RTA Claims 

 

Last month (here), we considered whether there is a biomechanical or biochemical link between conventional soft tissue injuries and 

tinnitus, amid reports from motor insurers of an unexpected increase in road-traffic accident (RTA) claimants also seeking compensation 

for otologic injury. 

 

Why has tinnitus, the subjective ‘sensation of hearing a sound in the absence of any external sound’ , been less prevalent in years past? 

 

Could this have something (or everything) to do with the April 2020 PI reforms, which will broaden the small claims track to include claims 

up to the value of £5,000, thereby engulfing many claims that would currently be allocated to the fast track (read more in Pa rt 2 of this 

feature)? 

 

Why is this trend emerging now? Stuart Bacon, Head of BC Legal’s Southend Office, prophesied that: 

 

‘Whether genuinely or otherwise, it seems tinnitus is going to be an increasingly common feature of soft tissue RTA claims.   

 

General damages for tinnitus are not insignificant:  

 

https://www.bailii.org/ew/cases/EWHC/QB/2019/149.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2019/149.pdf
https://www.bc-legal.co.uk/bcdn/784-261-establishing-breach-of-duty-in-nihl-claims-peripatetic-noise-exposure-and-absent-noise-surveys-mackenzie-v-alcoa-manufacturing-gb-ltd-2019-ewhc-149-qb
https://www.bailii.org/ew/cases/EWCA/Civ/2010/683.rtf
https://www.bc-legal.co.uk/bcdn/1004-293-why-is-tinnitus-playing-an-ever-dominant-role-in-common-whiplash-claims
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Note the dramatic difference in general damages between, “slight” and “moderate tinnitus”.  

 

I question whether tinnitus should, in a medico-legal context, be diagnosed and causally attributed by experts typically instructed in RTA 

claims i.e. GPs, A&E Specialists and Orthopaedic surgeons.  If not, are we going to start seeing the complex causation and grading 

arguments from NIHL claims in RTA claims? Will the Courts entertain expensive expert ENT evidence?  

 

To simply pay the claims will require insurers to accept diagnoses from medico-legal experts who have little to no clinical experience of 

diagnosis and quantification of tinnitus and pay damages on top of awards for soft tissue injuries.  With general damages for tinnitus 

starting at £6,140, this is likely to be an unattractive option and perhaps justification of the ~£1,000 spend on expert ENT evidence.  

 

However, as we have seen in NIHL claims, there is likely to be a range of expert opinion on causation and grading of tinnitus  so the ~£1,000 

could well become ~£2,000 if two ENT experts provide evidence.  

 

For insurers, tinnitus will certainly add an unwelcome dimension, complexity and costly element to RTA claims at a time when such claims 

are finally becoming more manageable’.  

 

Tinnitus Cure 

 

Concurrently, researchers have been trying to identify a noise-induced tinnitus cure.  

 

In June 2019, we reported (here) that researchers had targeted neuro-inflammation as a potential cause of tinnitus and attempted to 

block a molecule that disrupts communication between neurons, called TNF-A (tumor necrosis factor alpha). 

 

In so doing, study Co-author and Neuroscientist, Dr Shaowen Bao, explained that: 

 

‘... pharmacologically blocking its [TNF-A] expression prevented neuro-inflammation and ameliorated the behaviour associated with 

tinnitus in mice with noise induced hearing loss’. 

 

On the back of this, will clinical trials soon commence in humans? If so, is it likely that the observa tions in animal studies could be replicated 

in human test subjects? 

 

VIBRATION  

 

Cycling and Growing Logistics Workforces 

 

‘... some road surfaces can cause toxic doses of vibration [for cyclists]’. 

 

This was according the preliminary results of a study, devised by Edinburgh Napier University’s Transport Research Institute (TRI), which we 

assessed in edition 286 (here). 

 

https://www.bc-legal.co.uk/bcdn/922-278-us-scientists-cure-tinnitus-in-animal-study
https://www.bc-legal.co.uk/bcdn/970-286-cycling-on-uk-roads-contributing-towards-an-increase-in-havs-cases
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The institute developed a bicycle, which used in-built cameras, sensors and computers to collect ‘huge amounts of data’ on the 

transmission of road-to-hand vibration.  

 

On the roughest terrain (e.g. cobbled surfaces), it was identified that riding for a 16-minute period put cyclists at risk of developing hand-

arm vibration syndrome (HAVS). 

 

Will the significance of these results proliferate in 2020, as ‘cargo bikes’ emerge as a progressively popular mode of transport for logistics 

and delivery workforces that are proactively looking for ways to increase sustainability? 

 

Evidentially, unconnected research, conducted by the University of Southampton, proved that ‘cargo bikes’ were 50% more efficient at 

completing courier deliveries than small vans during peak weekday times. 

 

Interestingly, both Glasgow City Council, which maintains local roads, and Police Scotland, which deploys officers on bicycles, had 

previously expressed interest in using the TRI-engineered ‘data bike’. Will their interest be resurrected next year? 

 

If cycling-induced damage attracts more traction with scientists and the media, will the IIAC be forced to reconsider its Information Note, 

which recommended against adding vibration white finger (VWF), triggered by gripping motorcycle handlebars, to the list of prescribed 

diseases qualifying for disablement benefit. 

 

IIDB Payment for Miners’ Claw Hand 

 

In September of this year, the Department for Work and Pensions (DWP) laid down draft Regulations, in respect of a new prescr ibed disease 

falling under the UK’s social security scheme – PD A15. 

 

Recipients of Industrial Injuries Disablement Benefit (IIDB) payment, pursuant to PD A15, will have Dupuytren’s contracture of the hand (see 

below). 

 

 

 

The upper limb condition is caused by the thickening of connective tissue in the palmar region of the hand, resulting in the contraction 

and bending inwards of one or more fingers (towards the palm). It is believed to be commonly associated with miners and  is therefore 

synonymous with the term, ‘miners’ claw hand’. 

 

Confirmation of IIDB prescription has since been legislated through Regulation 2 of The Social Security (Industrial Injuries) (Prescribed 

Disease) Amendment Regulations 2019 and will enter into force next month. 

 

In the year ahead, we are likely to ascertain the volume of applications for compensation, which will in turn, vindicate or w ithstand the 

decision of the then Minister of State for Disabled People, Health and Work, Sarah Newton MP, to reluctantly adopt the IIAC’s 2014 Adviso ry 

Report,. 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/613918/hand-arm-vibration-syndrome-and-risk-from-motorcycle-handlebars-iiac-information-note.pdf
http://www.legislation.gov.uk/uksi/2019/1241/pdfs/uksi_20191241_en.pdf
http://www.legislation.gov.uk/uksi/2019/1241/pdfs/uksi_20191241_en.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/308645/dupuytrens-contracture-report.pdf
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Reactec HAVwear 

 

Under Regulation 5 of the Control of Vibration at Work Regulations 2005, employers are obliged to conduct risk assessments. 

 

However, there are legitimate fears that businesses are failing to do so, with the Building Safety Group (BSG) observing a 33 % increase in 

construction-related hand-arm vibration (HAV) breaches, in 2018. 

 

To combat the liability risk, businesses may have invested in vibration risk management technology, such as Reactec’s HAVwear wrist 

watch, which claims to assess HAV risk in operators, as per the British Standard (BS 5349). 

 

However, in edition 273 of BC Disease News (here), we reported that the Advertising Standards Agency (ASA) had recognised that HAVwear 

does of not measure vibration magnitude (m/s
2

), which is critical for calculating HAV exposure action values (EAV) / exposure limit values 

(ELV) (Regulation 4), located in Schedule 1 Part 1 of the Regulations. 

 

In 2020, we are interested to see whether construction services expert, Fiona Perrin, can restore trust in Reactec products used to assess 

HAV risk, having joined as a non-executive director, in October 2019.
13

 

 

TECHNOLOGY DEPENDANCY 

 

This year, we have written about ‘selfie wrist’ (here), iPhone hands (here) and occipital spurs (here), all of which are proposed medical 

conditions, based on collections of symptoms that have been specifically tied to repetitive use of hand-held telecommunication devices.  

 

Another mobile phone-related condition that has not yet featured in BC Disease News is Cambridge Dictionary’s word of the year, 

‘nomophobia’, which refers to anxiety arising from not being able to use a mobile phone.
145

 

 

With time, we will review the substance behind assertions that there is causality.  

 

Incidentally, the UK Government launched the Immersive and Addictive Technologies Inquiry, earlier this year, and, whilst it is reasonable 

to assume that injuries caused by mobile phones are largely self-inflicted, if devices are deliberately designed to encourage protracted 

use and even addiction, victims of repetitive strain injuries (RSI) and mental health illnesses may argue that, but for techn ological 

advancement, exposure periods would have been shorter and there would be no actionable injuries to compensate for. 

 

Aside from mobile phone-specific disorders, in May 2019, 194 Member States unanimously approved The World Health Organisation’s 

(WHO) 11
th

 edition of the International Classification of Diseases and Related Health Problems (IDC-11), which added ‘gaming disorder’ 

(Code 6C51) to the list of ‘disorders due to addictive behaviours’.  

 

 

http://www.legislation.gov.uk/uksi/2005/1093/pdfs/uksi_20051093_en.pdf
https://www.bc-legal.co.uk/bcdn/877-273-advertising-standards-agency-comments-on-lawful-proficiency-of-hand-arm-vibration-monitoring-watch
https://www.bc-legal.co.uk/bcdn/761-257-us-doctor-warns-of-selfie-wrist-condition
https://www.bc-legal.co.uk/bcdn/917-277-first-selfie-wrist-now-iphone-hands-what-next
https://www.bc-legal.co.uk/bcdn/923-278-young-mobile-phone-users-developing-bony-protrusions-as-a-result-of-overuse.html
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As we reported in edition 276 of BC Disease News (here), IDC-11 will enter into effect on 1 January 2022.  

 

On the horizon, however, we expect to hear more from the gaming industry [e.g. the Entertainment Software Association (ESA), the 

Interactive Software Federation of Europe (ISFE) and the Association for UK Interactive Entertainment (UKIE)] on this issue, as  they are intent 

on convincing WHO members that the condition’s inclusion is ‘deeply flawed’. 

 

EXHAUST FUMES 

 

Diesel Exposure Mitigation Study (DEMiSt) 

 

In August 2018, the Government published King’s College London research, which estimated that between 28,000 and 36,000 peopl e die 

every year in the UK, as a result of air pollution. 

 

Acknowledging the potential risk that pollution could have on workers and members of the general public, the Institution of Occupational 

Safety and Health (IOSH) decided to fund the Diesel Exposure Mitigation Study (DEMiSt), led by academics at King’s College London. 

 

This research has investigated the impact of exposure to diesel engine exhaust emissions (DEEE) on the health of professional drivers and 

found that taxi drivers were exposed to 6-times more black carbon per cubic metre of air (6.5 µg/m
3

) than home or office workers (1.1 

μg/m
3

) – we reported this in edition 291 (here). 

 

Results were presented at the European Respiratory Society International Congress, on 29 September 2019.
15

 We anticipate the full 

publication of DEMiSt findings, along with supplementary No Time To Lose (NTTL) campaign resources, in Q1 of 2020. 

 

Contaminants in DEE include black carbon (containing particulate matter), hydrocarbons, carbon monoxide and nitrogen oxides, all of 

which may put exposed individuals at risk of developing lung cancer, chronic obstructive pulmonary disease (COPD), heart disease, type-

2 diabetes and infertility. 

 

'Occupational BRCAness’ 

 

It has also been suggested, by researchers at the University of Stirling, that there may be a ‘causal relationship’ between workplace 

exposure to very high levels of vehicle exhaust emissions and breast cancer.  

 

This ‘new occupational disease’ has been tentatively labelled 'occupational BRCAness’.  

 

Exposure Limit Values 

 

In May 2019, the British Safety Council (BSC) published a Time to Breathe White Paper, advocating: 

1. Health and Safety Executive (HSE) recognition of exposure to ambient air pollution as an occupational health issue and adopt a 

Workplace Exposure Limit (WEL) for Diesel Engine Exhaust Emissions (DEEE). 

2. Improvements for pollution monitoring across the UK, so that all regions have the same accuracy as London for emissions data.  

3. The UK’s adoption of World Health Organisation (WHO) exposure limits for the main pollutants of nitrogen dioxide, particulate matter 

and ozone: 

 PM 2.5: less than 25 μg/m
3

 (24-hour mean) or 10 μg/m
3

 (1-year mean); and 

 PM 10: less than 50 μg/m
3

 (24-hour mean) or 20 μg/m
3

 (1-year mean). 

4. A nationwide-reduced carbon footprint reduction. 

 

Will any of these requests materialise in 2020? 

 

It is possible that (3) could be sped up by King’s College London’s Canairy mobile app, which uses the London Air Quality Network (LAQN) 

pollution map and GPS to calculate London workers’ exposure to pollution [n itrogen dioxide (NO2), ozone (O3) and particulate matter (PM 

2.5 and PM 100)], on an hourly basis. 

 

Individual exposure levels are then compared against the relevant WHO limits and Canairy notifies the user if and when his or  her exposure 

exceeds those limits. 

 

https://www.bc-legal.co.uk/bcdn/906-276-gaming-disorder-officially-adopted-by-194-world-health-assembly-members
https://www.bc-legal.co.uk/bcdn/997-291-taxi-drivers-encounter-most-black-carbon-in-latest-king-s-college-study
file://///bc-legal.local/shares/FolderRedirection/ryan.bright/Desktop/British%20Safety%20Council’s%20(BSC)%20Time%20to%20Breathe%20White%20Paper%20recommendations


 
  PAGE | 53 

 

 

It is conceivable that information surrounding Canairy-collected data will be published in future months. 

 

RADIATION  

 

UV Radiation  

 

Ultraviolet (UV) radiation from the sun is classified by the WHO as ‘carcinogenic to humans’ (Group 1 carcinogen). 

 

 

[Source: Wikimedia Commons – NASA (26 October 2007): ‘EM Spectrum’]  

 

In addition, as we reported in an August 2019 edition of BC Disease News (here), Canadian researchers found that ‘solar ultraviolet 

overexposure among outdoor workers is a concern, even in [a country] with ... relatively low ambient UVR’. Of course, Canadian figures 

are relevant to the UK, as they both countries occupy a similar latitude on the Earth’s equatorial plane (illustrated below).  

 

Figure: Latitude of UK and Canada: 

 

 

[Source: Wikimedia Commons – Cburnett (2006): ‘Based on public domain CIA World Fact book image with the five major latitudes (Arctic Circle, Tropic of Ca ncer, Equator, 

Tropic of Capricorn, Antarctic Circle) bolded in red’. (Edited by BC Legal)]  

https://commons.wikimedia.org/wiki/File:EM_Spectrum_Properties_edit.svg
https://www.bc-legal.co.uk/bcdn/965-285-countries-with-low-ambient-ultraviolet-radiation-still-a-concern-for-overexposing-workers
https://commons.wikimedia.org/wiki/File:World_map_with_major_latitude_circles.jpg
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It is therefore surprising that very few countries (France, Germany and Denmark) have an established programme on work ‐related skin 

diseases, encompassing carcinogen-induced skin cancers, particularly as a recent IOSH Report charted that 40% of ‘predominantly’ 

outdoor workers in the UK construction industry exceeded 2 SED (standard erythemal dose), averaged over an 8-hour day. 

 

This is around double the maximum exposure limit of 1.3 SED of the eye and skin, established by the International Commission on Non‐

Ionizing Radiation Protection (ICNIRP) to minimise the long‐term risk of skin cancer and photoaging. 

 

In 2018, the IIAC indorsed evidence that UV was a risk factor for non-melanoma skin cancer (NMSC), farming, construction and seafaring 

sectors, but noted difficulties with the separation of risk acquired through occupational exposure and risk acquired through leisure activities 

– a common causation defence. 

 

As such, the Council did not recommend prescription under the IIDB scheme for any 1 sub-type [basal cell carcinoma (BCC), squamous 

cell carcinoma (SCC) or Merkel cell carcinoma (MCC)]. 

 

NMSC are generally less dangerous than melanoma skin cancer (MSC), as they are less aggressive and less likely to spread to o ther parts 

of the body (less metastatic potential). 

 

Nonetheless, in April of this year (reported here), sponsors of the Multi-Stakeholder Summit on Occupational Skin Cancer sponsors, in 

coalition with advocacy groups, unions, health and safety professionals and clinicians, issued a Global Call to Action, which would see 

NMSC officially recognised as an ‘industrial disease’, EU-wide, ‘within the next legislative period’. 

 

IOSH NTTL has urged employers to launch ‘sun safety strategies’, which are considered to be the ‘first line of defence’. 

 

Figure: Solar UV Index 

 

[Source: WHO] 

 

Stay tuned for updates, including findings of an IIAC investigation into the relationship between melanoma and airline crew exposure to 

UV.  

 

Mobile Phones and the 5G Era  

 

Does use of mobile phones cause cancer? 

 

Mobile phones use non-ionising, ‘low power’ (low frequency) radio frequency electromagnetic radiation (RFR), emitted by in-built mobile 

phone antennae, in order to connect to networks wirelessly. 

https://exclusive.iosh.com/media/4165/nudging-construction-research-full-report.pdf
https://www.icnirp.org/cms/upload/publications/ICNIRPUVWorkersHP.pdf
https://www.bc-legal.co.uk/bcdn/870-272-should-non-melanoma-skin-cancer-be-recognised-as-an-industrial-disease-eu-wide.html
https://eadv.org/cms-admin/showfile/NMSC%20Call%20to%20Action_Updated_June.pdf
https://www.who.int/uv/publications/en/UVIGuide.pdf
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Although the latest 5
th

 generation uses higher frequency RFR than its predecessors (reported here), it is still incapable of penetrating the 

body at a cellular level.  

 

Tariff provider, EE, claims that RFR levels of 5G are within internationally agreed limits, specified by The International Commission on Non-

Ionizing Radiation Protection (ICNIRP) Guidelines and are available in the following cities: 

 Belfast; 

 Birmingham; 

 Cardiff; 

 Edinburgh; 

 London; 

 Manchester; 

 Bristol;  

 Coventry;  

 Glasgow; 

 Hull;  

 Leeds;  

 Leicester;  

 Liverpool;  

 Newcastle;  

 Nottingham; and  

 Sheffield).  

 

That being said, the business has been criticised for having stated, in 2017: 

 

‘We can’t provide absolute assurance that research in the future won’t establish links between radio frequency emissions and health r isks’. 

 

What scope is there for litigation? 

 

In 2018, ex-salesman, Neil Whitfield, who developed benign acoustic neuroma (tumour on the acoustic nerve), sued Nokia and attributed 

his condition to years of mobile phone use. Given that the claimant was left deaf after the tumour was removed and could n ot return to 

work, damages were sought in the region of £1 million. 

 

Will this claim be the first of others? Will the fate of claims be swayed by similar litigation ongoing in foreign jurisdicti ons? 

 

In January 2019, an Italian court recognised acoustic neuroma as an occupational disease in a former airport employee, who alleged 

that his condition had been caused by 10-years of daily use [4 hours (sessions of up to 45 minutes consecutively)] of a Siemens DECT phone, 

a Nokia and later a Samsung mobile. 

 

Most recently, in a Class Action Lawsuit, filed by 11 American product liability claimants, it has been alleged that Samsung and Apple has 

sold defective products. 

 

More precisely, it is alleged that an Investigation, headed by The Chicago Tribune, which identified that smartphones (including iPhone 

7s, iPhone X, iPhone 8, iPhone 8 Plus, Galaxy S9, Galaxy S8 and Galaxy J3) were exposing users to levels of RFR that  ‘far exceed federal 

guidelines’ – potentially up to 500% above the recommended US exposure limit (‘Specific Absorption Rates’ of 1.6 W/kg as averaged over 

any 1 g of tissue) 

 

If this is correct, then RFR levels were also well above the maximum permitted EU limit ( ‘Specific Absorption Rates’ of 2.0 W/kg as averaged 

over any 10 g of tissue (except for the extremities and the pinnae where the SAR is 4 W/kg). 

 

Worldwide, it is estimated that there are over 5 billion mobile phone users, more than 50% of whom own smartphones. The unknown health 

risks are therefore significant. 

 

 

 

https://www.bc-legal.co.uk/bcdn/915-277-ee-launches-controversial-5g-mobile-network-in-multiple-uk-cities
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
https://www.icnirp.org/cms/upload/publications/ICNIRPemfgdl.pdf
https://www.scribd.com/document/422976960/RF-Exposure-Class-Action
https://www.chicagotribune.com/investigations/ct-cell-phone-radiation-testing-20190821-72qgu4nzlfda5kyuhteiieh4da-story.html
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CONCUSSION AND SUB-CONCUSSIVE TRAUMA 

 

In last week’s feature article (here), we published findings of the ‘landmark’ Football's InfluencE on Lifelong health and Dementia risk (FIELD) 

study, commissioned by the Football Association (FA) and the Professional Footballers’ Association (PFA), in November 2017.
16

 

 

The inference is that both concussive (on-field collisions) and sub-concussive (heading of footballs) trauma, experienced by (former) 

professional footballers, may cause degenerative brain disease. 

 

This includes a specific type of dementia, called chronic traumatic encephalopathy (CTE), or dementia pugilistica, w hich is common 

among boxers and American football (NFL) players. 

 

Compared to the general population, Consultant Neuropathologist, Dr. Willie Stewart, found that footballers were: 

 500% more likely to develop Alzheimer’s disease; 

 400% more likely to develop motor neurone disease; 

 350% more likely to develop dementia; and 

 200% more likely to develop Parkinson’s disease. 

 

However, back in May 2019, Dr. Stewart and 59 other medical experts ‘called for balance from the medical and scientific communities 

and the media when communicating on issues related to CTE’, as: 

 The clinical syndrome is not yet fully defined; 

 Prevalence is still unknown; and 

 Diagnostic criteria is still a preliminary assessment – ‘A single focus of the pathology implicated in CTE is not yet sufficient evidence 

to define disease’. 

 

To all intents and purposes, when ex-professionals are diagnosed with a neurodegenerative disease, it should not be automatically 

assumed that repeated heading of leather/synthetic footballs is the cause. In regards to CTE, diagnoses require examination of brain tissue 

under a microscope and thus, can only be observed post-mortem. 

 

Whether or not the FA, FPA and Football Clubs should have gotten to grips with this issue earlier is still yet to be seen, bu t the warning signs 

may arguably have been present for decades. 

 

 

[Source: Flickr – Seagulls Programmes (4 November 2018) – ‘Football League Review Vol 1 No 6’]  

https://www.bc-legal.co.uk/bcdn/1019-295-football-and-degenerative-brain-disease-an-update-following-publication-of-football-s-influence-on-lifelong-health-and-dementia-risk-field-results
https://www.flickr.com/photos/75238685@N02/albums/72157703185374175/with/31844302358/
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Buoyed by the results of the FIELD study and incensed by the perceived inaction of governing bodies, the family of Jeff Astle , a former 

professional whose death was purportedly the result of an ‘industrial disease’, brought about by the repeated trauma of heading footballs, 

has called for a government inquiry into the issue – a demand we will oversee with interest. 

 

For the time being, however, the FA’s independently chaired Medical & Football Advisory Group has concluded that FIELD, compi led with 

other research to-date, does not encourage significant changes to be made to the way that the modern-day game is played. 

 

In the months that follow, we will monitor the progress of a new FIFPro-coordinated Drake Football Study into the neurocognitive health of 

200 professional footballers.  

 

We will also be keeping track of a joint study, called HEalth and Ageing Data IN the Game of football (the HEADING study), wh erein 

researchers from Queen Mary University of London and the Institute of Occupational Medicine (IOM) are poised to examine the link between 

heading footballs and long-term cognitive decline, among 300 former professionals aged 50 and over. 

 

Damien McElvenny & John Cherrie, of the IOM, explain that: 

 

‘For the first time this study will include a detailed assessment of players’ football heading histories, which could be influenced by factors  

such as position played, decade of play and level played at’ . 

  

TEXTURED BREAST IMPLANTS 

 

In July 2019 (here), we announced that Leigh Day Solicitors had issued letters of claim on behalf of claimants who were alleging that 

textured breast implant had caused them to develop a rare form of non-Hodgkin lymphoma, called anaplastic large cell lymphoma 

(ALCL), or breast implant-associated (BIA) ALCL. 

 

BIA-ALCL was classified as a ‘disease’ by the World Health Organisation (WHO), in 2016, and 2-years later, cosmetics manufacturer, 

Allergan, removed its Biocell textured implants from European markets. 

 

Contrary to presumption, however, the UK Medicines and Healthcare products Regulatory Authority (MHRA) subsequently stated, in regards 

to Allergan products, that: 

 

‘There is currently no evidence of an increased risk to patients and there is no need for people who have Allergan breast imp lants to get 

them removed or have any additional clinical follow-up’.
17

  

 

Up to now, there have been over 650 recorded cases of BIA-ALCL worldwide. Is this an underestimate? If the answer is yes, will the MHRA’s 

current approximation of BIA-ALCL incidence affecting 1 in 24,000 be adjusted in the coming year, especially as the US FDA’s global recall 

of Allegan products (reported here) has provoked suspicions of attributive risk?  

 

EXPOSURES ON THE LONDON UNDERGROUND 

 

Tube Dust 

 

Approximately 4.8 million
 

commuters use London’s Tube network on a daily basis.  

 

What is more, London Underground facilitates 11 tube lines and 270 stations and, as at March 2017, employed 68% (18,700) of T ransport 

for London’s (TfL) total workforce (27,500).
18

 

 

This year has, however, underscored potential health and safety hazards for passengers and workers. 

 

In edition 279 of BC Disease News (here), we reported that the London Assembly’s Environment Committee had opened an inquiry into 

‘tube dust’ and the knock-on health effects, with asthma sufferers at the top of the list.  

 

According to air quality experts, the fact that pollutants are predominantly iron-based and generated through a combination of wear on 

train brakes and friction between the wheels and tracks, may put commuters and staff at risk of welders’ lung damage and other respiratory 

disorders – welding fumes were reclassified as a human carcinogen, this February.  

https://www.bc-legal.co.uk/bcdn/926-279-first-letters-of-claim-issued-in-uk-breast-enlargement-related-cancer-litigation
https://www.bc-legal.co.uk/bcdn/942-281-manufacturer-issues-global-recall-of-textured-breast-implant-at-the-request-of-the-us-fda
https://www.bc-legal.co.uk/bcdn/929-279-london-assembly-committee-commences-tube-dust-investigation.html
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Naturally, we are interested in the conclusions drawn by the Environment Committee, especially as the Committee on the Medical Effects  

of Air Pollutants (COMEAP) Report, published in January 2019, discovered that passengers were exposed to the same concentration of 

particulates in 1-hour on the tube as they are during a full day above ground in ambient London air, or a 7.5-hour bus journey: 

 

‘Given that there is strong evidence that both long- and short-term exposure to particle pollutants in ambient air are harmful to health, it is 

likely that there is some health risk’. 

 

Tube Noise 

 

More recently, we reported that tube drivers were scheduled to take industrial action (driving in ‘manual mode’ at 50% of full-speed), due 

to a ‘barrage’ of ‘horrendous’ noise levels recorded over 28 sections of track.  

 

Was there any truth in these allegations? 

 

Contrary to the Health and Safety Executive’s (HSE) assurances that noise exposure on the London Underground is ‘highly unlikely to cause 

long-term hearing damage’, University College London (UCL) academics have previously documented ‘concerning’ peak noise levels (109 

dB on the Central and Northern Lines). What is more, EAVE logged a 5-minute stretch of the Victoria Line that average 90 dB. 

 

The Rail, Maritime and Transport (RMT) union blamed Pandrol Vanguard, a unique rail fastening system, for ‘increased in-carriage noise for 

both customers and staff’. This accusation was later corroborated by London Mayor, Sadiq Khan. 

 

Eventually, RMT was given several assurances from TfL that protective measures would be instituted, thus bringing an end to the proposed 

‘go slow’ policy: 

 It would introduce speed restrictions in multiple locations from 11 October 2019, to mitigate the noise impact; 

 There will be a programme of increased rail grinding to bring down noise; 

 It will make available £10 million to cover remedial works; and 

 Pandrol Vanguard will eventually be removed from all locations. 

 

Will TfL continue to meet these demands in the long-term?  

 

What is certain is that the General Secretary of RMT, Mick Cash, has cautioned TfL that the union will remain ‘vigilant’ – as will we. 

 

Tube Asbestos 

 

In a 2020 edition of BC Disease News, readers can expect to find an article on asbestos in the London Underground, which will  inspect 

freedom of information (FOI) requests to evaluate the existence of an EL/PL health risk. 

 

MISCELLANEOUS 

 

Vaping and Shift Work 

 

In-depth feature articles on the potentially adverse effects of shift work and e-cigarettes (or ‘vaping’) should be anticipated in Q1 of 2020, 

with exposure sources threatening EL and product liability risks, respectively. 

 

Vaping has been blamed for ‘200 health problems’ over the past year, including lung disease,
19

 and several states in the US have banned 

vape flavouring, in recent months. However, Public Health England (PHE) maintains that vaping is still safe in the UK, with Dr. Nick 

Hopkinson, Medical Director at the British Lung Foundation, having reassured that: 

 

‘The regulations surrounding vaping are very different between the UK and US’ .
20

 

 

For comparison, UK products have nicotine strength options of 9mg/ml and 18mg/ml, both of which fall below the maximum levels  allowed 

under EU guidelines (20 mg/ml). Whereas, in the US, some products are rated at 59mg/ml. 

 

So far, no vaping-related deaths have been confirmed in the UK, while 39 deaths have been linked to vaping in the US.
21

 

 

https://www.bc-legal.co.uk/bcdn/929-279-london-assembly-committee-commences-tube-dust-investigation.html#_edn5
https://www.bc-legal.co.uk/bcdn/929-279-london-assembly-committee-commences-tube-dust-investigation.html#_edn5
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Private Treatment in Mesothelioma and Lung Cancer Cases 

 

Another feature to proceed our winter break will update readers on the latest medical literature on patient outcomes in clinical trials of 

immunotherapy, virotherapy, chemotherapy and surgery techniques. These are, of course, relevant to future care (private medical) costs 

in asbestos-related disease claims. 

 

In an announcement, yesterday, the European Commission approved Keytruda immunotherapy as a 1
st

-line treatment of patients with 

metastatic or unresectable recurrent head and neck squamous cell carcinoma (HNSCC), meaning that NHS patients with these cond itions 

will soon be able to obtain access.
22

  

 

How long will it take until mesothelioma sufferers can gain access to Keytruda on the NHS? 

 

Metaldehyde Pesticides and Chronic Lyme Disease 

 

We will also continue to report on Defra’s 2
nd

 attempt to ban metaldehyde-containing molluscicide and monitor incidence of chronic Lyme 

disease, which was considered to be an emerging EL disease risk in the agricultural sector, not so long ago. 

 

Embarrassingly for the former Secretary of State for Environment, Food and Rural Affairs, Michael Gove MP, the initial metald ehyde ban was 

overturned by judicial review challenge, in July of this year. 

 

Potassium Permanganate and Persulphates 

 

Furthermore, we will endeavour to build, where possible, on research into the negative health consequences of potassium permanganate 

(in the denim industry) and persulphate (in hair dyes) exposures. 

  

Hospital Chemicals 

 

Moreover, we will persist with our investigation on potentially dangerous exposures among hospital workers, which we have rev iewed this 

year: 

 Surgical smoke (or ‘diathermy smoke plume’); 

 Hydrogen peroxide vapour/silver nitrate (in Deprox machines); and 

 Disinfectants.  

 

In the case of surgical smoke, generated by operating tools that ‘cut’ through target tissue, research indicates that a typical perioperative 

worker’s daily dose of inhaled smoke is equivalent to smoking 27 to 30 tobacco cigarettes. 

 

Respirable Crystalline Silica 

 

Publication of the Government’s ‘silicosis in construction’ inquiry is anticipated in in 2020. Naturally, we will evaluate the position of the All-

Party Parliamentary Group (APPG) on Respiratory Health in good time. 

 

Were Unite the union and claimant firm, Thompson’s Solicitors, veracious to build their Silica Dust Register? 

 

Prolonged Sitting/Standing 

 

Next year, it is comprehendible that BC Disease News will showcase more studies resembling the Stand More AT (SMArT) Work trial, as 

employers continue to assess the benefits of optional standing workstations on employee productivity, presenteei sm, anxiety, fatigue and 

back pain. 

 

It is thought that prolonged periods of sitting slows down metabolic rates and increases the risk of cardiovascular mortality , cardiovascular 

disease, musculoskeletal disorders and type II diabetes. 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/1011-294-defra-s-molluscicide-ban-overturned-by-high-court-an-update
https://www.bc-legal.co.uk/bcdn/960-284-excessive-potassium-permanganate-exposure-in-a-thriving-uk-textile-industry-an-occupational-health-risk
https://www.bc-legal.co.uk/bcdn/916-277-persulphates-in-hair-dyes-should-be-banned-according-to-french-agency.html
https://www.bc-legal.co.uk/bcdn/1017-294-should-healthcare-employers-install-ventilation-systems-to-reduce-surgical-smoke-levels
https://www.bc-legal.co.uk/bcdn/949-282-industrial-disease-risk-among-hospital-staff-working-with-deprox-machines
https://www.bc-legal.co.uk/bcdn/1018-294-researchers-publish-largest-study-linking-occupational-cleaning-products-exposure-and-copd
https://www.bc-legal.co.uk/bcdn/934-280-uk-all-party-parliamentary-group-on-respiratory-health-launches-silicosis-inquiry
https://www.bc-legal.co.uk/bcdn/934-280-uk-all-party-parliamentary-group-on-respiratory-health-launches-silicosis-inquiry
https://www.unitelegalservices.org/surveys/silica-dust-register
https://www.bc-legal.co.uk/bcdn/711-251-researchers-investigate-the-health-benefits-of-sit-stand-desks-for-hospital-staff


 
  PAGE | 60 

 

 

PART 2  

 

In the next segment of our ‘Horizon Scan’, we examine how the disease market may fluctuate in 2020, based on recent case law, new 

legislation and the newest procedural trends that have emerged in 2019. 

 

FUNDAMENTAL DISHONESTY  

 

This year has been, undoubtedly, the year for findings of ‘fundamental dishonesty’ in PI proceedings, by virtue of s.57 of the Criminal Justice 

and Courts Act 2015 and CPR 44.16(1). 

 

Of course, it is vital to emphasise that both findings have diverse consequences, these being dismissal of the primary claim (on the grounds 

that the claimant is ‘fundamentally dishonest’) and disapplication of qualified one-way costs shifting (QOCS) (on the grounds that the claim 

is ‘fundamentally dishonest’), respectively.  

 

 

 

 

 

That being said, the threshold required to make findings of ‘fundamental dishonesty’ under both regimes is gradually converging, as was 

usefully verified by Mr. Justice Knowles, in Haider v DSM Demolition Ltd [2019] EWHC 2712: 

 

‘... it will be rare for a claim to be fundamentally dishonest without the claimant also being fundamentally dishonest, although that 

might be a theoretical possibility, at least’. 

 

The defining principles of s.57 ‘fundamental dishonesty’ were laid out by Knowles J, in London Organising Committee of the Olympic and 

Paralympic Games (LOCOG) v Sinfield [2018] EWHC 51 (QB). 

 

The thorn in the side of s.57 has without doubt been continued uncertainty over the legitimacy of applications for determinat ion on 

‘fundamental dishonesty’ pre-trial. 

 

Put simply, if there is clear evidence of ‘fundamental dishonesty’ from the beginning of the claim, should defendants be forced to file a 

Defence and incur significant costs up to the date of the trial?  

 

It is right that it is effectively cheaper for defendants to settle disingenuous claims than to follow the appropriate channel and seek proper 

resolution of ‘fundamental dishonesty’ elements? 

 

http://www.legislation.gov.uk/ukpga/2015/2/pdfs/ukpga_20150002_en.pdf
http://www.legislation.gov.uk/ukpga/2015/2/pdfs/ukpga_20150002_en.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2019/2712.pdf
https://tgchambers.com/wp-content/uploads/2018/01/Judgment-22.01.18.pdf
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Answering this question directly, in edition 265 of BC Disease News (here), we reported that BC Legal had obtained a finding of s.57 

‘fundamental dishonesty’ at an interlocutory application hearing, before a District Judge sitting at Birmingham County Court. The case was 

handled by Stuart Bacon: 

 

‘BC Legal was instructed to act in a claim with a pleading of knowledge within the past 3  years. However, there was unquestionable 

evidence of the same claim, albeit abandoned pre-litigation, having been presented over 10 years ago. 

 

... 

 

In essence, our two-fold argument was as follows; in view of the fact that the entire claim would eventual ly be dismissed, by virtue of s.57, 

there were “no reasonable grounds” for bringing the claim, which meant that the claim could be struck out immediately [in accordance 

with CPR 3.4(a)]’. 

 

As a consequence of this novel, ‘two pronged’ approach, the claim was disposed of both quickly and effectively.  

 

Our client’s costs were assessed on the indemnity basis, with no reductions applied to the Schedule of Costs. The Judge also gave leave 

for the defendant to seek an order for wasted costs (but only if the claimant did not pay within 14 days – they did) for late discontinuance 

and failure to act upon the ‘fundamentally dishonest’ warning signs. 

 

In 2020, we will endeavour to report on similar success stories that apply this inventive, dual -limbed submission.  

 

Could case management powers, which allow a judge to call a claimant to give oral evidence at an application hearing [see CPR 

3.1(2)(d)], offer a more cost-effective option than proceeding to trial?  

 

CONTEMPT OF COURT  

 

Continuing the general anti-fraud theme, which has dominated case law in 2019, it is worth summarising the mounting appetite and 

changing attitudes towards contempt of court proceedings. 

 

Expert Contemnor 

 

In one such claim (analysed here), Dr. Asef Zafar was instructed to draft a medical report on a RTA claimant. The report stated that the 

individual had ‘fully recovered’ from his injuries ‘within a week’. However, Dr. Zafar, on the orders of unimpressed instructing solicitors, 

amended his original report and concluded that the claimant’s symptoms had  ‘not yet improved’ and that he would need ‘6 to 8 

months’ for a full recovery.  

 

Bringing committal proceedings at the Court of Appeal,
23

 LV= successfully disputed Dr. Zafar’s original order for committal, with Sir Terence 

Etherton MR, Hamblen LJ and Holroyde LJ together finding that the term should have stipulated a sentence ‘significantly longer than 6 

months’ and should not have been suspended. 

 

The judges identified that the lower court had given ‘disproportionate weight’ to the fact that the expert’s misconduct was ‘reckless’, rather 

than ‘intentional’:  

 

‘... for the reasons we have given, there was in the circumstances of this case little difference in culpability between those two states of 

mind’.  

 

Industrial Disease Claimant Contemnor 

 

In another case, Zurich is considering bringing committal proceedings against a ‘dishonest’ industrial disease claimant, who gave 

‘misleading statements’ in witness evidence, only to discontinue when susceptible to an application that would strike out his statement of 

case. 

 

69-year-old, David Romaine, sought £5,000 in damages from his defunct employer, pleading that NIHL and episodic tinnitus had 

developed as a direct consequence of his employment as a fridge engineer, in the 1970’s and 1980’s. Crucially, he denied that  he had 

any noisy hobbies. 

https://www.bc-legal.co.uk/bcdn/813-265-fundamental-dishonesty-under-section-57-of-the-criminal-justice-and-courts-act-2015-a-matter-for-trial-or-interlocutory-application
https://www.bc-legal.co.uk/bcdn/829-267-court-of-appeal-establishes-guidance-on-civil-contempt-of-court-in-medical-expert-misconduct-case-liverpool-victoria-insurance-company-v-khan-2019-ewca-392-civ.html
https://www.bc-legal.co.uk/bcdn/852-270-nihl-claimant-may-face-committal-proceedings-for-lying
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Initially unbeknownst to the EL insurer, the claimant had an ‘interest in fast motorcycles, fast cars and guitars’. In fact, he was an electric 

guitarist and lead singer in a live rock band, which ‘regularly’ performed at pubs, clubs and festivals across the country. 

 

Having formed new guidance on committal sentencing procedure, it will be intriguing to see, in 2020, whether Zurich proceed w ith 

committal proceedings.  

 

EXPERT EVIDENCE 

 

Making an example of the Zafar case (above), practising and retired members of the judiciary have recently given speeches on the 

importance of preserving both high quality and reliability of expert witness evidence in the Courts. 

 

In conjunction with this, the Expert Witness Institute (EWI) has devised a ‘Certified Member’ scheme, which, dependant on expert uptake in 

2020, could grow to become the ‘gold-standard’ expert directory, recognised by the judiciary and instructing lawyers as the authoritative 

source of ‘talent ... education, training, understanding and experience’ . 

 

Specifically of concern to medical experts, we will seek to moni toring discussions between the Association of Personal Injury Lawyers (APIL) 

and the Forum of Insurance Lawyers (FOIL), throughout 2020, as they deliberate over a protocol governing the recording of med ico-legal 

examinations. This speculative protocol was recommended by Master Davison, in the case of Mustard v Flower & Ors [2019] EWHC 2623 

(QB), as a means to address the legality of admitting ‘covertly’ recorded evidence (our case summary can be accessed here): 

 

‘... an APIL / FOIL agreed protocol is the way forward. Such a protocol would provide an agreed scheme for the recording of examinations 

and for the reception of such evidence. There would then be no need or incentive for covert recording so that such cases woul d be unlikely 

to arise in the future. If they did arise, the protocol would dictate or steer the outcome of an application such as the present one. I hope 

that the relevant organisations can give attention to this topic in the future’. 

 

EXTENDING THE FIXED COSTS REGIME 

 

Our most recent article on plans to extend Sir Rupert Jackson’s recoverable costs scheme was in May 2019 (here), as the legal industry 

reacted to the MoJ’s newly opened consultation. 

 

The 2-month consultation was due to close on 6 June 2019 and we have been waiting on the Government’s impending follow -up responses 

ever since.  

 

Commentators had initially predicted an Autumn 2019 release (which was met by the response to fixed costs in clinical negligence claims), 

but readers of BC Disease News will now have to wait until next year to read our analysis, should the publication surface either next week, 

or in December 2019. 

 

Extended Fast Track and ‘Intermediate Cases’ 

 

The upshot of current proposals is that EL/PL disease claims, valued up to £25,000, would be encompassed within the new and expanded 

fast track. Meanwhile, claims valued between £25,000 and £100,000 would be designated as ‘intermediate cases’ and would be assigned 

to an ‘extended fast track’.  

 

Mesothelioma and other asbestos-related disease claims would fall outside of a broadened fixed costs regime, as would any claim whose 

trial is expected to last longer than 3-days, and also where more than 2 expert witnesses are scheduled to give oral evidence. 

 

See the proposed grids of fixed costs, below. 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/992-290-ewi-launches-new-certification-scheme-to-populate-gold-standard-expert-directory-of-the-future
https://www.bailii.org/ew/cases/EWHC/QB/2019/2623.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2019/2623.pdf
https://www.bc-legal.co.uk/bcdn/1005-293-power-of-the-court-to-control-covertly-recorded-medico-legal-examinations-as-evidence-mustard-v-flower-ors-2019-ewhc-2623-qb
https://www.bc-legal.co.uk/bcdn/849-269-legal-industry-reacts-to-the-government-s-fixed-recoverable-costs-consultation.html
https://consult.justice.gov.uk/digital-communications/fixed-recoverable-costs-consultation/supporting_documents/fixedrecoverablecostsconsultationpaper.pdf
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Pre- and Post-Litigated ‘Fast Track Cases’: 
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Pre- and Post-Litigated ‘Intermediate Cases’: 
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‘Bespoke’ NIHL Fast Track 

 

For NIHL claims, a ‘bespoke’ fast track scheme has been conceived, but the appointed Civil Justice Council (CJC) Working Party pinpointed 

that certain claims would be exempted (i.e. subject to costs as standard), such as: 

 Single defendant cases, where the defendant puts their name on a list for all their cases to commence within the EL/PL portal; 

 Single defendant cases commenced within EL/PL portal, which subsequently fall out of the portal; 

 Military claims; 

 Claims valued at more than £25,000; 

 Claims with more than 3 defendants; and 

 Claims where a defendant, in their letter of response:  

1. Argues that the work-related hearing loss is de minimis; 

2. Submits a request for a repeat audiometry; 

3. Submits a request for own medical evidence (ENT Consultant, etc.); or 

4. That the claim is to be treated as a ‘test case’ (the scope of this has not been agreed).  

 

For eligible claims, expected costs [exclusive of VAT, reasonable disbursements (but not counsel fees) and restoration fees (£1,280 per 

defendant excl. VAT)] are displayed in the tables below: 

 

Pre-Litigated NIHL Claims: 

 

 

 

Litigated NIHL Claims: 

 

 

 

In 2017, we compared current defence spend against fixed fee spend, the results of which were best illustrated by the table b elow: 
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Another issue that we may be required to explore in more depth, in the New Year, is the CJC Working Party’s appraisal of ‘minimum quality 

standard’ providers of letter of claim-accompanying audiograms. If claims require single audiometry to qualify for fixed costs and 

audiometric variation is commonplace (this is intensified where the degree of NIHL is lower), the standard will surely have to be nigh-on 

perfect for defendants to resist making a request for a second audiogram. 

 

RISE IN SMALL CLAIMS LIMIT 

 

Parliament assented to the Civil Liability Act 2018, in December of last year. 

 

In so doing, this put wheels in motion for secondary legislation that would increase the small claims track limit from £1,000 (unamended 

since 1991) to £5,000 for soft tissue whiplash claims. Further, damages awards would be underpinned by a tariff -based system with new IT 

portal infrastructure. 

 

The Government has frequently insisted, in 2019, that the package of small claims reforms w i ll be effective from April 2020, at the latest. 

Further, that the small claims limit w ill also increase to £2,000 for all other PI claims, including EL/PL claims. 

 

However, the Association of British Insurers’ (ABI) Head of General Insurance, James Dalton, believes that the Ministry of Justice (MoJ) will be 

hard-pressed to release anything other than RTA-based changes by the April 2020 deadline. 

 

‘The SCT increase for EL and PL claims remains the Government’s pol icy but ... the time has come to ask whether this policy remains right, 

especially in the context of the serious amount of work that needs to be done to deliver the wider RTA reforms. 

 

The IT portal build remains on track, but the policy and regulatory underpinnings of the wider package of reform remain a cause for 

concern ... The reforms to the process for RTA claims are vital to delivering a more efficient compensation system at a proportionate cost 

... So ... our collective effort should be on ensuring we get these reforms done and ... done right. 

 

... We should be concentrating on delivering the regulatory underpinnings for an IT platform that supports unrepresented clai mants to make 

whiplash claims by April 2020. I think that not continuing to pursue the proposed increase in the SCT for EL/PL claims, should ensure that all 

stakeholders are able to focus on the successful delivery of the changes for RTA claims. 

 

Insurers remain committed to making these reforms a reality. But to do so, we need to be pragmatic, focused and ready to make tough 

compromises. By not pursuing an increased SCT limit for EL/PL claims, insurers are playing our part to help make the RTA refo rms a reality’ 

 

Confidence in this belief has since been substantiated by the most up-to-date minutes taken in Civil Procedure Rule Committee (CPRC) 

meetings, which convey that the MoJ has not yet tabled its proposals for civil procedure rule amendments and a new pre-action protocol  

(PAP) to complement the RTA reforms. 

 

If current guesses are indeed correct, in 2020, RTA-heavy firms may seek to diversify their workload and modify their corporate structure 

(creation of alternative business structures, for example), as a greater proportion of whiplash claimants pursue claims as li tigants in person. 

http://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
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Could we see more entrants to the disease market as PI reforms unfold? 

 

Could the package of reforms be stalled by a Labour general election win?
24

 

 

DISCOUNT RATE 

 

Effective from 5 August 2019 in England and Wales, the PI discount rate (otherwise known as the ‘Ogden rate’), which is used to calculate 

lump sum damages for future losses in high value PI claims, increased from (-)0.75% to (-)0.25%. 

 

We discussed the impact of this 0.5% increase in edition 280 of BC Disease News (here). 

 

Meanwhile, in Scotland, there was no discount rate change, i.e. it remains fixed at (-)0.75%.  

 

In England and Wales, we are awaiting confirmation (or dismissal) that the insurance market will pursue a judicial review cha llenge of David 

Gauke MP’s legacy as Lord Chancellor, on the grounds that the new rate was based on a miscalculation. His predecessor, David Lidington 

MP, anticipated that the amended rate ‘might be in the region of 0% to 1%’, in September 2017. 

 

Elsewhere, in Scotland, we will be keeping tabs on uptake of ‘forum shopping’, the risk of which has only been intensified by passage of 

the Civil Litigation (Expenses and Group Proceedings) (Scotland) Act 2018.  

 

Not only may claimants, who are able to choose whether to bring their PI claims in English and Welsh or Scottish jurisdictions, now stand to 

obtain larger compensation awards in Scotland, they may also do so with the advantage of qualified one-way costs shifting (QOCS) 

protection. 

 

What effect might ‘forum shopping’ have on insurers and the exhaustion of reserves? 

 

THE FATAL ACCIDENTS ACT 1976 (REMEDIAL) ORDER 2019  

 

Section 2 of the proposed Fatal Accidents Act 1976 (Remedial) Order 2019 may soon reflect the Master of the Rolls’ judgment i n Smith v 

Lancashire Teaching Hospitals NHS Foundation Trust& Ors (Rev 2) [2017] EWCA Civ 1916.  

 

In Smith, it was decided that the list of beneficiaries entitled to bereavement damages, under s.1A(2) of the Fatal Accidents Act 1979 (FAA) 

should mirror s.1(3)(b) of the FAA (the list of beneficiaries entitled to ‘dependency’ awards). The FAA was therefore declared incompatible 

with the European Convention of Human Rights (ECHR), pursuant to s.4 of the Human Rights Act 1998: 

 

‘... in the context of bereavement damages under section 1A of the FAA, the situation of someone like Ms Smith, who was in a stable and 

long term relationship in every respect equal to a marriage in terms of love, loyalty and commitment, is sufficiently analogous to that of a 

surviving spouse or civil partner to require discrimination to be justified in order to avoid infringement of Article 14 in conjunction with Article 

8 [of the European Convention on Human Rights] … it is the intimacy of a stable and long term personal relationship, whose fracture due 

to death caused by another’s tortious conduct will give rise to grief which ought to be recognised by an award of bereavement  damages, 

and which is equally and analogously present in relationships involving married couples and civil partners and unmarried and unpartnered 

cohabitees’. 

 

 

https://www.bc-legal.co.uk/bcdn/937-280-new-ogden-discount-rate-rises-by-0-5-what-impact-will-this-have-on-asbestos-related-mesothelioma-claims
http://www.legislation.gov.uk/asp/2018/10/pdfs/asp_20180010_en.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2017/1916.rtf
http://www.legislation.gov.uk/ukpga/1976/30/contents
http://www.legislation.gov.uk/ukpga/1998/42/pdfs/ukpga_19980042_en.pdf
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As such the Ministry of Justice’s (MoJ) 2019 publication: A proposal for a Remedial Order to amend the Fatal Accidents Act 1976 confirms 

that ‘a claimant who cohabited with the deceased person for a period of at least two years immediately prior to the death’  would be able 

to pursue a claim for ‘bereavement’ damages. 

 

The Proposal, which was presented under the ‘non-urgent’ procedure, is currently with the Joint Committee on Human Rights.
25

 

 

In the event that the Remedial Order is signed into law (‘made’) in 2020, the explanatory memorandum predicts that:  

 

‘There is likely to be some impact on the insurance industry in meeting claims for ‘bereavement’ damages from the additional category of 

claimant under this amendment. 

 

However ... the likely number of future awards for damages under this amendment to be low and the financial impact too small to justify 

preparing a full Impact Assessment for this instrument’. 

 

Next year, we will inevitably comment on whether the effects of the Remedial Order transpire as projected. 

 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/799965/draft-remedial-order-fatal-accidents-act-1976.pdf
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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