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Welcome 

 

Welcome to the 324
th
 edition of BC Disease News.  

 

In this issue, we analyse the recent judgment in Rix v Paramount Shopfitting 

Company Ltd [2020] EWHC 2398 (QB) and assess how fixed/variable sources of 

financial dependency impact upon the quantification of damages in fatal 

claims. 

 

In addition, we review the probability of the small claims limit for employers’ 

liability and public liability (EL/PL) claims increasing from £1,000 to £2,000, as the 

new £5,000 limit for soft tissue whiplash claims becomes a certainty from 31 May 

2021. 

 

Finally, we consider whether the Industrial Injuries Advisory Council (IIAC) would 

be minded to re-evaluate the case for prescribing connective tissue diseases 

caused by respirable crystalline silica (RCS) exposure to the Industrial Injuries 

Disablement Benefit (IIDB) scheme, in response to a new paper, authored by 

Boudigaard et al (2021) and published in the International Journal of 

Epidemiology. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Mesothelioma-Related Fatal Accident Act 1976 Financial Dependency Claim – 

QOCS Disapplication on ‘Fundamental Dishonesty’ Grounds – Personal Injury 

Small Claims Reform – Northern Irish Personal Injury Discount Rate Reform – NIOSH 

Recommended Occupational Exposure Limit for Metalworking Fluid – RCS-

Inducing Systemic Sclerosis, Rheumatoid Arthritis, Systemic Lupus Erythematosus 

and Small Vessel Vasculitis. 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2020/2398.pdf
https://academic.oup.com/ije/advance-article-pdf/doi/10.1093/ije/dyaa287/35920959/dyaa287.pdf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Impact of Financial 

Dependency Fixing at 

the Date of Death in 

Fatal Claims: Rix v 

Paramount Shopfitting 

Company Ltd [2020] 

EWHC 2398 (QB) 

 

Dealing with claims for loss of financial 

dependency can be a very technical 

exercise, especially when the factual 

background is complex. The recent case of 

Rix v Paramount Shopfitting Company Ltd 

[2020] EWHC 2398 (QB) was testament to 

this. 

 

Rix concerned a deceased contracted 

mesothelioma, who was exposed to 

asbestos at work in the 1970s, as an 

apprentice carpenter/shopfitter. He died in 

2016, aged 60. 

 

The claimant (widow) advanced a claim 

against her husband’s former employer, 

under the Law Reform (Miscellaneous) 

Provisions Act (LRMPA) 1934, and the Fatal 

Accidents Act (FAA) 1976.  Liability was 

admitted, though elements of quantum 

remained in dispute. 

 

Last year, the High Court dealt with issues 

regarding the eligibility and quantification 

of the claimant’s claim for financial 

dependency, in light of the fact that the 

deceased had, thanks to his ‘skill and 

acumen’ built a successful, profitable 

business, succeeding his death. 

  

Gross profit in the years to 2014 and 2015 

was reported as £380,173 and £335,593, 

respectively. By comparison, in the years to 

2016, 2017, 2018 and 2019, gross profit 

stood at £444,572, £640,365, £480,206 

and £556,292, respectively. Likewise, post-

death turnover figures were on an upward 

trajectory. 

 

The defendant contended that the 

financial dependency claim was invalid 

because the deceased’s business had 

thrived, even after his death. Whilst the 

defendant averred that it would make so 

sense to conclude that the claimant had 

suffered any financial injury because, in 

purely financial terms, she was better off 

than when her husband was alive (larger 

shareholding and increased revenue), the 

claimant maintained that it would be ‘odd’ 

for a dependant to be classified in law as 

having suffered no financial loss when their 

breadwinner was no longer alive. 

 

The defendant also argued that the 

claimant was under a misconception in 

quantifying her claim either (a) by 

reference to the deceased’s share of the 

annual income from the business, had he 

lived, or alternatively (Basis 1), or (b) by 

reference to the deceased’s annual value 

of services to the business, were they to 

incur the cost of employing a replacement 

Managing Director (Basis 2). 

 

Having appraised the relevant authorities of 

Wood v Bentall Simplex Limited [1992] PIQR 

332 (CA); Cape Distribution Ltd v 

O'Loughlin [2001] EWCA Civ 178; 

and Welsh Ambulance Services NHS Trust & 

Anor v Williams [2008] EWCA Civ 81, Mr 

Justice Cavanagh put together an 8-point 

list of factors to consider when assessing 

financial dependency: 

 

(1) The question whether there has been a 

loss of financial dependency, and, if so, 

how much, is a question of fact; 

(2) The courts will take a realistic and 

common-sense approach to these 

questions; 

(3) There is no hard-and-fast or prescriptive 

approach to the determination, or 

quantification, of loss of financial 

dependency; 

(4) There is a difference between an 

income-producing asset, such as a rental 

property or an investment, on the one 

hand, and a business which was benefiting 

from the labour, work, and skill of the 

deceased, on the other. Where the value of 

an income-producing asset is unaffected 

by the deceased's death, there is no 

financial loss or injury as a result of the 

death, and so there is no claim for loss of 

financial dependency in relation to it under 

section 3. Where, however, the deceased 

worked in a business that benefited from his 

or her hard work, the dependants will have 

lost the value of that hard work as a result of 

the deceased's death and so will have a 

financial dependency claim; 

(5) The question whether a dependant has 

suffered a loss of financial dependency, for 

the purposes of the FAA, section 3, is fixed 

and determined at the date of death; 

(6) It follows from the fact that the loss of 

financial dependency is fixed at death 

that, in a "work/skill" case, the existence of 

the right to claim loss of dependency, and 

the value of the loss, is not assessed by 

reference to how well the business has 

been doing since the deceased's death; 

(7) Moreover, a dependant cannot by his or 

her own conduct after the death affect the 

value of the dependency at the time of the 

death; and 

(8) Therefore, even if the business is now 

thriving and doing better than ever, the law 

will treat there as having been a financial 

injury and so a loss of financial 

dependency’. 

 

Applying this criteria to the present case, 

the judge found that the claimant, as a 

dependant of the deceased, had suffered 

a loss of financial dependency, 

notwithstanding that the business was more 

profitable after death than before. It was 

the husband’s ‘skill, energy, hard work, and 

business flair’ that was responsible for its 

success, which had produced an income 

for the family. This income would have 

continued had the husband stayed alive 

and continued to manage the business. 

Regardless, case authorities confirmed that 

financial dependency is ‘fixed at death’, 

thus rendering business health thereafter as 

irrelevant (Williams explicitly states that ‘the 

existence of, and value of, a dependant's 

financial dependency is not affected by 

any increase in profitability in the business’. 

This made logical sense to Cavanagh J, 

who stated that an opposing decision 

would incentivise the ‘perverse’ notion that 

damages would be greater for a 

deteriorating business. 

 

Having failed to sway the court that the 

prosperity of the business post-death 

circumvented the dependency claim, 

counsel for the defendant posited 3 

https://www.legislation.gov.uk/ukpga/1934/41/pdfs/ukpga_19340041_en.pdf
https://www.legislation.gov.uk/ukpga/1934/41/pdfs/ukpga_19340041_en.pdf
https://www.legislation.gov.uk/ukpga/1976/30/pdfs/ukpga_19760030_en.pdf
https://www.legislation.gov.uk/ukpga/1976/30/pdfs/ukpga_19760030_en.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2001/178.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2008/81.rtf
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additional grounds to distinguish Rix from 

Wood, O'Loughlin and Williams. These 

were unsuccessful for the following reasons. 

 

Firstly, the fact that the dependant’s 

shareholding at the date of death 

produced a return did not mean that this 

could be categorised as an income-

generating or capital asset, with the effect 

of thwarting financial dependency. The 

earnings at issue were not the investment 

return on a ‘passive holding’ a business, 

which would have continued to yield the 

same income irrespective of the 

deceased’s capacity for work.  

 

Secondly, the fact that the deceased’s 

business was operated through a limited 

company, of which the dependant was a 

director and shareholder, did not detract 

from the underlying reality that he was 

generating income for both of them and 

this was distributed though their salaries and 

dividends. Although a dependant is not 

entitled to claim for loss of their own 

earnings [Burgess v Florence Nightingale 

Hospital for Gentlewomen [1955] 1 QB 349], 

it was wrong to treat the dependant’s 

continuing shareholding and director's 

salary as her own income. 

 

Thirdly, the fact that the dependant was not 

the sole shareholder did not affect the 

claim.  

 

Having approved the claimant’s claim, 

Cavanagh J moved on to discuss whether 

it should be calculated using Basis 1 or Basis 

2. 

 

The principles guiding this exercise were (1) 

that there is no prescriptive rule about the 

quantification of financial dependency, (2) 

that it is necessary to separate income 

derived from capital from income derived 

from labour and (3) that dependency fixes 

at the moment of death. 

 

In the cases of O’Loughlin, Williams and 

Grant v Secretary of State for Transport 

[2017] EWHC 1663 (QB), courts have 

consistently applied the Basis 2 approach 

to quantify the loss of financial 

dependency.  

 

However, in each of these cases, there was 

a common feature, namely that the 

claimed loss of dependency was not easily 

labelled as either income from capital 

assets, or income from labour. The line was 

grey, essentially, and this made Basis 1 

‘unsuitable’. 

 

Juxtaposing Rix against previous decisions, 

it was clear to the High Court Judge that the 

financial dependency claim was 

concerned only with income generated by 

the deceased’s labour. Thus, he was not 

obliged to take the same approach, with 

Basis 1 being a ‘suitable’ option. 

 

On account of the fact that there was ‘only 

very limited evidence’ to assist with the cost 

of hiring the deceased’s successor, it 

actually proved easier to assess the likely 

profitability of the business had the 

deceased not passed away. Basis 1 was 

more likely to lead to a ‘fair and accurate 

figure’ for loss of financial dependency 

than Basis 2. 

 

Accordingly, the claimant’s claim was 

valued at 70% of the estimated profit of the 

business (to give the total joint income), 

minus one-third [it is standard practice for 

two-thirds of a husband's earnings to be 

treated as his spouse’s financial 

dependency upon him – see Harris v 

Empress Motors [1984] 1 WLR 212 and 

Coward v Comex Houlder Diving Ltd [1988] 

7 WLUK 215]. 

 

Using this method, the claimant was 

awarded (per annum): 

• £75,108 (for the period from 

20/04/16 to 30/06/19); 

• £64,616 (for the period from 

01/07/19 to 20/05/21); 

• £67,460 (for the period from 

21/05/21 to 20/03/22); and  

• £64,612 (for the period from 

21/03/22 onwards). 

 

Full text judgment can be accessed here. 

 

 

 

Supplying ‘Wholly 

Unreliable’ Evidence is 

not ‘Fundamentally 

Dishonest’: Brint v 

Barking, Havering and 

Redbridge University 

Hospitals NHS Trust 

[2021] EWHC 290 (QB) 

 

Judgment in the clinical negligence case 

of Brint v Barking, Havering and Redbridge 

University Hospitals NHS Trust [2021] EWHC 

290 (QB) was handed down 3-weeks ago. 

From it, we take some interesting guidance 

on findings of ‘fundamental dishonesty’.  

 

There had been an important and serious 

allegation advanced ‘on the eve of the 

trial’ that the claimant had been 

‘fundamentally dishonest’, pursuant to s.57 

of the Criminal Justice and Courts Act 2015, 

in respect of the ‘whole claim or at least a 

substantial part’ of it and that this was 

relevant to the success of any argument on 

causation. 

 

Essentially, the basis for this allegation 

rested on ‘the claimant's “incredible or 

unreliable” version of the events at the time 

of the scan; her “failure to give a 

satisfactory account of her benefits claim” 

and / or her “failure to give a satisfactory 

account of her long-standing multiple prior 

health conditions in her witness statement 

and to the experts instructed in her case”’. 

 

At the High Court, His Honour Judge Platts 

found that there was no breach of duty, on 

the part of the defendant. 

 

It was therefore not necessary to consider 

‘fundamental dishonesty’, with a view to 

dismissing the claim in its entirety, but it was 

if the defendant were to seek to recover its 

costs through the disapplication of 

qualified one-way costs shifting (QOCS) 

protection on those grounds, pursuant to 

CPR 44.16(1). 

 

https://www.bailii.org/ew/cases/EWHC/QB/2020/2398.pdf
https://www.legislation.gov.uk/ukpga/2015/2/pdfs/ukpga_20150002_en.pdf


 
  PAGE | 5 

 

 

 

 

Conducting this exercise, the judge rejected the defendant’s allegation that fundamental dishonesty arose. 

 

Despite the ‘overall unreliability’ the claimant’s evidence, on the whole and judged by the standards of ‘ordinary decent people’, he was 

not persuaded that the claimant met the threshold of ‘dishonesty’, which Lord Hughes had established in the Supreme Court case of Ivey v 

Genting Casinos Limited [2017] UKSC 67: 

 

‘When dishonesty is in question the fact-finding tribunal must first ascertain (subjectively) the actual state of the individual's knowledge or 

belief as to the facts. The reasonableness or otherwise of his belief is a matter of evidence (often in practice determinative) going to whether 

he held the belief, but it is not an additional requirement that his belief must be reasonable; the question is whether it is genuinely held. 

When once his actual state of mind as to knowledge or belief as to facts is established, the question whether his conduct was honest or 

dishonest is to be determined by the fact-finder by applying the (objective) standards of ordinary decent people. There is no requirement 

that the defendant must appreciate that what he has done is, by those standards, dishonest’ [para 74]. 

 

This determination was based on several noteworthy factors. 

 

Firstly, the ‘extreme’ lateness of the defendant’s averment of ‘fundamental dishonesty’, without justification (to change from the position that 

the claimant had been honest). Secondly, the lack of indication that the claimant had been motivated by the prospect of money or 

financial reward. Thirdly, the defendant’s allegation of a ‘failure to give a satisfactory account’ was not synonymous with giving a ‘false 

account’ and therefore did not point to ‘fundamental dishonesty’. Fourthly, the claimant’s ‘psychological profile’ had to be balanced 

against the defendant’s accusations. Fifthly, the judge’s general ‘impression’ and ‘observation’ of the claimant over remote cross-

examination was not one of a ‘dishonest person’. 

 

All in all, the claimant’s evidence was deemed ‘wholly unreliable’ and was therefore not accepted. However, it did not amount to 

‘dishonesty’, in the eyes of HHJ Platts, who was satisfied that ‘the claimant genuinely believed in the truth of the evidence that she gave’. 

 

Full text judgment can be accessed here. 

 

EL/PL Claims Excluded from Small Claims Track Reform – For Now – As 31 May 

Enforcement Date is Set 

 

The UK Government has officially confirmed that its package of reforms, affecting small claims track personal injury claims, will enter into 

force on 31 May 2021, with the intention of limiting fraud, reducing excessive costs and simplifying the process for making claims.
1
 

 

Affected stakeholders are therefore beginning a ‘frantic’ 3-month period of acclimatisation to what will soon be the new normal. 

 

Last week, the relevant statutory instruments to support these reforms were unveiled. 

 

Made in exercise of powers conferred to the Lord Chancellor under the Civil Liability Act 2018, The Whiplash Injury Regulations 2021 (draft) 

were laid before Parliament. This establishes tariff-based damages for road-traffic accident (RTA)-related whiplash injuries (plus ‘minor’ 

psychological injuries) and a ban on the settlement of claims for whiplash injuries without first seeing appropriate evidence of the whiplash 

injury. 

 

Simultaneously laid before Parliament were the Civil Procedure (Amendment No.2) Rules 2021, which makes changes to the Civil Procedure 

Rules to accommodate changes to the small claims track limit for RTA to £5,000, the new RTA Small Claims Protocol, medical reports, claim 

forms, etc. 

 

Besides these statutory instruments, the Government also published the new Pre-Action Protocol, the 129
th
 Update to the Practice Directions 

and consultation outcomes on the sufficiency of medical reporting organisations (MROs) and direct medical experts (DMEs). 

https://www.bailii.org/uk/cases/UKSC/2017/67.html
https://www.bailii.org/ew/cases/EWHC/QB/2021/290.pdf
https://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
https://www.legislation.gov.uk/ukdsi/2021/9780348220612/pdfs/ukdsi_9780348220612_en.pdf
https://www.legislation.gov.uk/uksi/2021/196/pdfs/uksi_20210196_en.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/965270/cpr-pap-update-feb-2021.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/965269/cpr-129th-update.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/964706/mro-survey-analysis-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/964708/medco-survey-analysis-response.pdf
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Essentially then, from 31 May, it is clear that all RTA claims under the value of £5,000 will fall 

into the new online poral, designed by the Motor Insurers’ Bureau, which has been designed 

to be used by litigants in person (LiP). An increase in LiP is expected, due to an increase in 

the number of claims that will no longer qualify for recoverable incurred legal costs. 

 

Exempt from the new small claims track are children and protected parties. 

 

Ensuing a consultation with the Lord Chief Justice, the injury duration-dependent tariffs for 

low-value RTA claims are: 

 

 

 

If a person suffers multiple whiplash injuries in a single incident, the injury with the longest 

duration will be significant when valuing the claim.  

 

Courts are permitted by the Regulations to award a maximum uplift of 20% in ‘exceptional 

circumstances’, i.e. where the injury is ‘exceptionally severe’ and the degree of pain, 

suffering or loss of amenity (PSLA) caused by the injury deems it appropriate.  

 

What is more, a small, fixed sum may be added to the prescribed RTA tariff to cover ‘minor’ 

psychological injuries suffered in the course of the whiplash-inducing incident. 

 

At present, no regulatory provision has been instilled for the proposed increase in small 

claims limit for employers’ liability and public liability (EL/PL) claims to £2,000. As such, the 

existing limit of £1,000 is maintained. 

 

However, the Ministry of Justice (MoJ) informed Legal Futures that it remains committed, in 

spite of cross party discordance, to follow through with its previously stated aims.  

 

It is still possible, albeit a slim possibility, that EL/PL claims reform could be in force by 31 

May.  

 

Shabby’ Ministerial Proposal Makes Autumn 2021 

Discount Rate Change in Northern Ireland an 

Unlikely Eventuality 

 

Later this month, judicial review proceedings are set to commence in Northern Ireland, in 

respect of the Department of Justice’s (DoJ) decision not to introduce an interim personal 

injury discount rate (PIDR) under the Wells v Wells (Damages Act 1996) approach,
2
 in 

expectation of new legislation which will change the way that future rates are set. 

 

If the applicant is successful, this could result in a temporary rate reduction from 2.5% to (-

)1.75%, or even as low as (-)2% – we first reported this potentially fateful outcome in edition 

305 of BC Disease News (here). 

Of course, PIDRs in England & Wales and 

Scotland stand at (-)0.25% and (-)0.75%, 

respectively, with both rates no longer 

following the Wells v Wells method, since 

the House of Lords’ assumption that 

personal injury claimants invest their lump 

sum damages in extremely cautiously 

in ‘very low risk’ index-linked Government 

gilts jeopardised the 100% compensation 

principle. Indeed, there was a genuine risk 

of ‘overcompensation’ if the status quo 

ensued.  

 

Former Lord Chancellor, Elizabeth Truss MP, 

discovered this when she conducted a rate 

review in 2017 and established a (-)0.75% 

rate, sparking intense insurance market 

lobbying and an immediate consultation to 

bring forward drastic legislative reform. 

 

The current predicament in Northern 

Ireland is the consequence of the Northern 

Irish Assembly (known as Stormont) being 

suspended for a 3-year period, which has 

created a backlog of devolved 

Parliamentary affairs.  

 

Until recently, the DoJ has been unable to 

persuade the Committee for Justice (CfJ) to 

grant ‘accelerated passage’ of revised 

framework, to the effect that a new PIDR is 

effective by the end of 2021, rather than 

late 2022 (without expedition). 

 

In a material development last week, news 

reports revealed that the Justice Minister, 

Naomi Long MLA, had obtained permission 

from the Northern Ireland Executive to 

introduce the so-called Damages (Return 

on Investment) Bill, sometime today.
3
 It is 

believed to have been drafted to mirror 

the Damages (Investment Returns and 

Periodical Payments) (Scotland) Act 2019, 

given the conclusions drawn by the 2020 

PIDR consultation – read our analysis, here.  

 

Assuming that the Bill is published and 

progresses as planned, it will be transferred 

1-week from now to the CfJ for a 

‘condensed’ scrutiny stage, lasting 21-

days, with the hope of legislation receiving 

Royal Assent by the summer recess and a 

new PIDR being announced this autumn. 

 

http://www.legislation.gov.uk/ukpga/1996/48/pdfs/ukpga_19960048_en.pdf
https://www.bc-legal.co.uk/bcdn/1082-305-personal-injury-discount-rate-to-decrease-to-1-75-in-northern-ireland
https://www.legislation.gov.uk/asp/2019/4/pdfs/asp_20190004_en.pdf
https://www.legislation.gov.uk/asp/2019/4/pdfs/asp_20190004_en.pdf
https://www.justice-ni.gov.uk/sites/default/files/publications/justice/summary-response-personal-injury-discount-rate.pdf
https://www.bc-legal.co.uk/bcdn/1143-316-northern-ireland-to-abandon-wells-v-wells-approach-when-setting-the-personal-injury-discount-rate.html
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However, it would appear from the 

legislature’s pre-emptive feedback that the 

Justice Minister’s proposal is highly 

speculative and unlikely to come to fruition 

as envisioned. 

 

During the latest CfJ meeting, on 19 

February 2021, Ms. Long was roundly 

criticised for her recommended timetabling 

of events, which is usually at the discretion 

of the Committee itself, the Clerk remarked. 

It was concerning to some that ‘condensed’ 

scheduling would put at ‘significant risk’ the 

full, close scrutiny of the Bill, whilst also 

having unintended knock-on effects for 

other pending Committee business. 

 

Not a single member voiced support for the 

proposal. In fact, the Minister’s work was 

described as ‘shabby’ and ‘a disgrace’. 

Advancing on the Committee Chair’s 

suggestion, views of the Speaker and of 

other committee Chairs were subsequently 

sought. 

 

We will continue to report on any new 

developments in due course. 

 

Leading Occupational 

Health Expert 

Consultancy 

Recommends 0.5 

mg/m
3 

Daily Exposure 

Limit for Metalworking 

Fluid in Engineering 

Sector 

 

In lieu of the fact that last month, the Health 

and Safety Executive (HSE) announced that 

it would be undertaking inspections of 

engineering workplaces from May to 

September 2021, leading occupational 

health expert consultancy, Bureau Veritas, 

has advised that the sector places a 

specific emphasis on tightening ‘existing 

procedures on limiting the risks to health 

associated with welding fume and 

metalworking fluid exposure’.
4
 

 

 

Source: Flickr – Barnshaw’s Metal Bending Ltd (23 June 2011) ‘Welding on a rolled plate at Barnshaws Hamilton, 

Scotland’ 

 

Annually, it is estimated that welding fumes are attributable to over 150 cancer-related 

deaths – we assessed HSE’s decision to reclassify welding fumes as a human carcinogen in 

edition 275 of BC Disease News (here). In addition, prolonged occupational exposure to 

welding fumes and metalworking fluid can cause hypersensitive pneumonitis – around 40 

to 50 welders are hospitalised every year with pneumonia (a type of pneumonitis), as a 

result of inhaling the by-products of welding processes. We have also previously reported 

(here) a link between metalworking fluid and bladder cancer. 

 

However, it is not just welding fumes and metalworking fluid that pose a risk to employees 

in this line of work, with plasma cutting, arc air gouging, burning, and grinding also emitting 

potentially hazardous levels of dust, noise (see here), vibration and UV radiation. 

 

A workplace exposure limit (WEL) of 1.0 milligrams per cubic metre (mg/m
3
) had formerly 

been in place for metalworking fluid. 

 

However, this was withdrawn in 2003, given reports of ill health at levels of exposure below 

the WEL. In fact, the Advisory Committee on Toxic Substances concluded that it was 

impossible to establish a ‘no adverse effect level’ of metalworking fluid, with HSE 

acknowledging that cases of occupational asthma were occurring at atmospheric 

concentrations generally below 1.0 mg/m
3
. 

 

In spite of the fact that a ‘no adverse effect level’ of metalworking fluid exposure does not 

presently exist, Bureau Veritas is recommending that businesses employ quantitative risk 

assessments, adhering to the US National Institute for Occupational Safety and Health’s 

(NIOSH) recommended exposure limit (REL) of 0.5 mg/m
3
, alongside qualitative assessments 

of exposure control, i.e. ensuring that an occupational hygiene programme in place. 

Indeed, workplace air monitoring assessments can provide ‘invaluable data and insight’. 

 

Joe Marais, of Bureau Veritas, explained that: 

 

‘By taking steps such as ensuring that testing of Local Exhaust Ventilation systems are carried 

out in accordance with industry guide HSG 258, and effectively communicating to 

employees what control measures they need to use and why employers can safeguard 

employee wellbeing and ultimately save lives’. 

 

https://www.flickr.com/photos/barnshaws/5884018376
https://www.bc-legal.co.uk/bcdn/895-275-was-hse-right-to-reclassify-welding-fumes-as-a-human-carcinogen.html
https://www.bc-legal.co.uk/bcdn/410-217-bladder-cancer-and-metalworking-fluid
https://www.bc-legal.co.uk/bcdn/935-280-how-accurate-are-speech-communication-method-generated-noise-levels#:~:text='The%20results%20show%20that%20the,to%20be%20within%203%20dB.
https://www.hse.gov.uk/pubns/priced/hsg258.pdf
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Danish Researchers Call 

for Revised Regulations 

on Silica, as Increased 

Scleroderma Incidence 

at Sub-Exposure Limit 

Levels Are Detected 

 

Systemic sclerosis, or scleroderma (the 

umbrella group of diseases), is an 

incurable, chronic inflammatory 

multisystem autoimmune disease, 

characterised by the excessive production 

of collagen, which causes diffuse tissue 

fibrosis, small vessel (vascular) impairment 

and specific autoimmune response.
5
 In 

layman’s terms, an overactive and out of 

control immune system attacks the 

connective tissues under the skin and 

around internal organs and blood vessels, 

causing scarring and thickening of tissue, 

as well as fatigue, weight loss and swollen 

painful joints.
6
 

 

It is thought that the over-proliferation of 

fibroblasts (cells) to produce collagen, with 

consequent interstitial fibrosis, can be 

triggered by a response to excess 

respirable crystalline silica (RCS) exposure. 

On average, connective tissue disease is 

said to develop 15-years post exposure. 

 

Following on from Bramwell’s observations 

at the beginning of the 20
th
 century,

7
 one of 

the first links to be drawn between silica 

exposure and systemic sclerosis was 

described by Erasmus, in 1957. He found a 

high prevalence of progressive systemic 

sclerosis in gold miners in South Africa, who 

had been exposed to silica powder. 

Hence, the co-existence of silicosis and 

systemic sclerosis is commonly referred to 

as ‘Erasmus syndrome’ in case reports and 

modern epidemiological literature.
8
 

 

In 2018 (here), we analysed an Industrial 

Injuries Advisory Council (IIAC) Position 

Paper, entitled: ‘Occupational Exposure to 

crystalline silica and its relation to 

connective tissue diseases’.  

 

This built on an earlier Position Paper, 

published in 2005, which found limited 

evidence in support of positive 

associations. 

 

Of the 3 connective tissue diseases 

examined by the Council, the strongest 

evidence for prescription under the 

industrial injuries disablement benefit (IIDB) 

scheme was silica-induced systemic 

sclerosis. Several academic papers 

concluded that the risk of systemic sclerosis 

was doubled with RCS exposure, but this 

was not the case in every study. 

 

Despite ‘reasonable evidence’ to suggest 

that RCS posed this specific occupational 

health risk, IIDB disease prescription was not 

invited because the Council encountered 

difficulties identifying individual types of 

hazardous workplace exposure, i.e. the 

evidence base for any given occupation 

was ‘thin’ [only Diot et al (2002)
9
 offered a 

potential (fairly wide) range of job titles]. 

 

With the benefit of hindsight if the IIAC had 

had the opportunity to evaluate the latest 

paper by Boudigaard et al (2021) on this 

topic, it is unlikely that its stance would have 

been any different.  

 

Earlier this year, academics at Aarhus 

University Hospital, Denmark
10

, published 

the results of a nationwide cohort study in 

the International Journal of Epidemiology, 

which investigated the relationship 

between occupational RCS and various 

autoimmune rheumatic diseases, including 

scleroderma (but also rheumatoid arthritis, 

systemic lupus erythematosus, and small 

vessel vasculitis, with the latter being the 

only condition not covered by the IIAC’s 

Paper). 

 

The research team analysed a group of 3 

million male and female workers 

(commencing work between 1979 and 

2015) in a ratio of roughly 1:1, making up 

the total Danish workforce.  

 

Of these 3 million participants, 17% of men 

and 3% of women had at some point 

experienced job-related exposure to RCS, 

with the female figure being so low that it 

was identified as a limitation of the study. 

What is more, men had an almost doubled 

estimated annual median cumulative 

exposure level [60 micrograms-per-cubic 

meter (μg/m
3
-years)] than women 

(33 μg/m
3
-years). 

 

Although it was accepted (as the IIAC 

commented in its Position Paper) that there 

was potential for false positive diagnoses 

(especially in the case of rheumatoid 

arthritis, where over-reliance on the so-

called ‘rheumatoid factor’ was common
11

), 

there were 252 cases of scleroderma 

recorded in male workers and 746 cases in 

female workers. 

 

For all cases examined, a latency period of 

20 years unravelled. 

 

More profoundly, the researchers 

concluded that there was an elevated risk 

of men being diagnosed with autoimmune 

rheumatic disease in the period of 2005 to 

2015 than the period of 1979 to 1984. This 

could suggest that peak occurrence of 

silica-related scleroderma has not yet been 

realised and is therefore an emerging issue. 

 

In addition, the research team detected a 

dose (intensity and duration)-dependent 

association between RCS and the 

development of chronic disease among 

men. This was most pronounced for 

scleroderma.  

 

Indeed, comparing non-exposed men 

against those with the highest cumulative 

exposure (94.0–1622 μg/m
3
-years), there 

was a 53% (incidence rate ratio of 1.53) 

increase in risk of autoimmune rheumatic 

disease across the board (1.62, 1.57, 1.46, 

1.34 for systemic sclerosis, rheumatoid 

arthritis, systemic lupus erythematosus and 

small vessel vasculitis, respectively. 

 

Similar trends were seen for mean exposure 

intensity, highest attained exposure 

intensity and duration of exposure. 

 

Not only was this cited as evidence that a 

causal connection exists, but also as a 

reason to reassess current binding exposure 

limits, given that disease risk was apparent 

at ‘mean exposure intensity levels … well 

below’ those prescribed by European and 

https://www.bc-legal.co.uk/bcdn/624-240-iiac-report-on-silica-and-connective-tissue-diseases
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/717051/occupational-exposure-to-crystalline-silica-and-its-relation-to-connective-tissue-diseases-iiac-position-paper-42.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/717051/occupational-exposure-to-crystalline-silica-and-its-relation-to-connective-tissue-diseases-iiac-position-paper-42.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/328599/iiac-pp14.pdf
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UK [100 µg/m

3
 (8-hour time-weighted 

average)] legislation. 

 

Whilst this latest study does not overcome 

the shortcomings that prevented IIDB 

disease prescription in 2018 (occupations 

were only graded as either armed forces; 

white-collar worker; skilled blue-collar 

worker; unskilled blue-collar worker; or 

other), it can be described as a persuasive 

large-scale piece of research, which 

promotes associations between RCS and 

autoimmune rheumatic diseases. 
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Welcome 

 

Welcome to the 325
th
 edition of BC Disease News.  

 

In this issue, we analyse several court decisions that are self-proclaimed 

‘landmark’ rulings. The first, Uber BV & Ors v Aslam & Ors [2021] UKSC 5, found that 

drivers ‘work’ for Uber under a worker’s contract and are improperly held out as 

‘independent contractors’. The second, awarded monthly social security 

payments to an Australian silica milling factory worker, who developed lupus 20-

years post-employment.  

 

Additionally, we bring attention to tens of cases of osteosarcoma, liposarcoma, 

rhabdomyosarcoma, neuroblastoma, Wilms’ tumour, liver cancer, astrocytoma, 

leukaemia and rare Ewing sarcoma, diagnosed in children and young adults in 

a section of the US where ‘fracking’ for shale gas is especially prevalent. Is there 

a connection and, if so, should we be concerned for workers/residents in the UK?  

 

Our feature article, this week, presents the 4
th
 edition of our COVID-19 Injury 

Claims Guide, which investigates the scope for negligence claims arising out of 

SARS-CoV-2 infection in the workplace. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Employees, Workers and Independent Contractors in the ‘Gig Economy’ – CPR 

31.20 Application to Rely on Mistakenly Disclosed Witness Statement – Unilateral 

Agreement for Future Immunotherapy in Mesothelioma Claim – Australian EL 

Claim for RCS-Induced Systemic Lupus Erythematosus – FOCIS on Guideline 

Hourly Rates – Channel Islands Diffuse Mesothelioma Payment Scheme – 

Precautions for Handling Man-Made Vitreous Fibres – Hydraulic Fracturing as a 

Cause of Cancer and Respiratory, Reproductive and Central Nervous System 

Complications – 4
th
 COVID-19 Injury Claims Handling Guide. 

 

https://www.bailii.org/uk/cases/UKSC/2021/5.pdf
https://www.bc-legal.co.uk/component/bclegal-tools/?task=downloadCovidGuide
https://www.bc-legal.co.uk/component/bclegal-tools/?task=downloadCovidGuide
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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‘Landmark’ Employment 

Case on Worker Status 

and its Influence on 

Employers’ Liability 

Claims: Uber BV & Ors v 

Aslam & Ors [2021] 

UKSC 5 

 

The Supreme Court has delivered a 

‘landmark decision’ in the case of Uber BV 

& Ors v Aslam & Ors [2021] UKSC 5, on the 

proper employment status of private hire 

vehicle drivers described as ‘independent 

contractors’. Although every case turns on 

its own facts, this latest Uber ruling has the 

potential to trigger a wave of employment 

litigation brought by constituents of the UK’s 

‘gig economy’, of which there are around 5 

million.  

 

It also has ramifications for negligence 

liability, where the relevant duty of care is 

contested. 

 

At the time of the initial Employment Tribunal 

hearing, in 2016, there were 30,000 Uber 

drivers operating in London and 2 million 

registered users of the Uber app. 

 

When the claim was eventually appealed 

to the Supreme Court, the central question 

was whether the Tribunal was correct to find 

that drivers, whose services were arranged 

through Uber’s smartphone app, ‘work’ for 

Uber under a worker’s contract, or whether 

they instead work for themselves as 

‘independent contractors’, performing 

services under contracts made with 

passengers through Uber as their booking 

agent? 

 

If the former, it was necessary to consider 

the circumstances in which the drivers were 

working under such contracts. Was it 

whenever they were logged into the Uber 

app within the territory in which they were 

licensed to operate and ready and willing 

to accept trips; or only when transporting 

passengers to their desired destinations? 

 

For the purposes of s.230(3) of the Employment Rights Act 1996, a ‘worker’ is defined as 

follows: 

 

 

 

In this case, there was no contract of employment, per s.230(3)(a). Turning to assess whether 

s.230(3)(b) criteria was met, the only element refuted was that there was ‘a contract whereby 

an individual undertakes to perform work or services for the other party’, i.e. Uber submitted 

that the claimants were not to be regarded as working under contracts with the company 

whereby they undertook to perform services for the company. Drivers were, according to 

Uber, performing services ‘solely for and under contracts made with passengers through the 

agency of the company’. 

 

Ordinarily, the greater the extent of control exercised by the putative employer over the 

work or services performed by an individual, the stronger the case for classifying that 

individual as a ‘worker’ employed under a ‘worker’s contract’. Examples of subordination 

and/or dependence are habitually indicative of such control, but will turn on the facts – see 

Bates van Winkelhof v Clyde & Co LLP [2014] UKSC 32. 

 

To some extent, the claimants in the present case had a ‘substantial measure of autonomy 

and independence’, in being free to choose, when, how much and where (within the 

licensed territory) to work, albeit a lack of contractual obligation to an ostensible employer 

when not working is not necessarily incompatible with ‘worker’ status when working.
1
 

 

However, there were aspects of the tribunal’s findings which, taken in combination, showed 

that the transportation service performed by drivers and offered to passengers through the 

Uber app is very tightly defined and regulated by the company, so much so that Uber 

exercised a ‘significant degree of control’ over its drivers: 

1. On remuneration, drivers’ fares are ‘fixed’ by Uber and they can only modify their 

income by choosing to work more or less hours. Uber also retains ‘sole discretion’ 

on the matter of awarding full or partial refunds to passengers, in response to 

complaints about driver service. 

2. On contractual terms, drivers are required to accept Uber’s ‘standard form of 

written agreement’. The terms on which drivers perform their services (and the terms 

on which they transport passengers) are ‘dictated’ by Uber and cannot be 

challenged. 

3. On accepting ride requests, this is ‘constrained’ by Uber once a driver logs onto 

the App, with the company retaining ‘absolute discretion’ to accept or decline any 

request for a ride. Once an offer is presented to a driver, there a 2-ways that Uber 

exercises control over acceptance: 

a. The driver is not informed of the passenger’s destination of travel until they 

are picked up to circumvent drivers declining on this basis. All a driver is 

told is the passenger’s average rating (from previous trips) so that they 

may avoid low-rated and potentially problematic customers. 

https://www.legislation.gov.uk/ukpga/1996/18/pdfs/ukpga_19960018_en.pdf
https://www.bailii.org/uk/cases/UKSC/2014/32.html
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b. The driver’s rate of acceptance (and cancellation) of trip requests is 

monitored against a level set by Uber. If levels fall, the driver receives an 

escalating series of warning messages and if performance does not 

improve, they may be automatically logged off the Uber app and shut 

out from logging-in for 10-minutes. Uber describes this as a ‘penalty’, 

warranted for causing prospective customer delay and dissatisfaction, 

and has a similar effect to docking pay from an employee. It ‘plainly’ 

places drivers in a position of subordination to Uber. 

4. On delivery of services, although Uber allows drivers to provide their own car to 

perform their work, it vets the types of car that may be used. What is more, the 

technology, which is integral to drivers’ services, is ‘wholly owned and controlled’ 

by Uber. The company also employs a ‘classic form of subordination … 

characteristic of employment relationships’, by requesting that passengers rate 

their driver after each trip for managing performance. Failure to maintain an 

average customer feedback rating, as specified by Uber, results in warnings and 

ultimately in termination of a driver’s relationship with the company. 

5. On driver-to-passenger communications, Uber restricts contact to ‘the minimum 

necessary’ to avoid the creation of any relationship extending beyond an 

individual ride. Hence, fare collection, driver payment and complaint handling is 

managed by Uber in such a way that eradicates the need for ‘direct’ interaction. 

Drivers are expressly prohibited from exchanging contact details with passengers 

and may only contact a passenger after a ride to return lost property. 

 

Uber’s service is designed and organised to provide a standardised experience, forming 

the perception that drivers are substantially interchangeable and ensuring that the 

company (rather than individual drivers) obtains the benefit of customer loyalty and 

goodwill. 

 

The Employment Tribunal was therefore justified in having concluded that, although free to 

choose when and where they worked, the claimants ‘work for and under contracts with 

Uber’ at times ‘when they are working’. 

 

It was also justified in having concluded that a driver was ‘“working” under such a contract 

during any period when he (a) had the Uber app switched on, (b) was within the territory in 

which he was authorised to use the app, and (c) was ready and willing to accept trips’, thus 

rejecting Uber’s contention that ‘working’ begins from the moment when (and not until) a 

trip request is accepted: 

 

‘The fact … that an individual has the right to turn down work is not fatal to a finding that 

the individual is an employee or a worker and, by the same token, does not preclude a 

finding that the individual is employed under a worker’s contract. What is necessary for such 

a finding is that there should be what has been described as “an irreducible minimum of 

obligation”: see Nethermere (St Neots) Ltd v Gardiner [1984] ICR 612, 623 (Stephenson LJ), 

approved by the House of Lords in Carmichael v National Power plc [1999] 1 WLR 2042, 

204. In other words, the existence and exercise of a right to refuse work is not critical, 

provided there is at least an obligation to do some amount of work. 

 

… 

 

I do not consider that the third condition [c] identified by the tribunal that the driver was in 

fact ready and willing to accept trips can properly be regarded as essential to the 

existence of a worker’s contract; nor indeed did the tribunal assert that it was. But it is 

reasonable to treat it, as the tribunal did, as a further condition which must be satisfied in 

order to find that a driver is “working” under such a contract’. 

 

Full text judgment can be accessed here. 

 

Leigh Day, the firm instructed to act for the 

claimants in this case, is believed to be 

seeking compensation on behalf of around 

2,000 Uber drivers and is also representing 

Addison Lee and Stuart drivers. 

 

Reacting to the judgment, Partner at 

Devonshires, Katie Maguire, believes that it 

will have ‘huge implications’ for Uber and 

for the gig economy as a whole. She told 

The Law Society Gazette and Litigation 

Futures that business models may be forced 

to adapt going forwards, but a backlash for 

retrospective duties of care owed to 

workers/employees is also inevitable. 

 

Elsewhere, Beverley Sutherland, Managing 

Director of Crossland Employment Solicitors, 

commented that this latest Supreme Court 

decision sets a ‘different tone, really 

focusing on the need for protection of those 

who are tightly controlled by their masters 

and who do not have the ability to improve 

themselves and develop and their only way 

of increasing their earning power is to work 

harder’. It is this ‘change of emphasis’ that 

is expected to affect the gig economy 

more generally, with ‘many other cases in 

the process of appeal’.
2
 

 

Impact on EL/PL Litigation? 

 

In editions 146 (here) and 147 (here) of BC 

Disease News, we examined the effect of 

employment status in employers’ liability 

(negligence) claims.  

 

Barrister, Sheryn Omeri, of Cloisters 

Chambers, has recently done the same, in 

the wake of the Uber case, publishing her 

article in the Journal of Personal Injury Law.
3
 

 

She addresses the historical position at 

common law, which is ‘slightly less clear’ 

than the position underscored by the 

Health and Safety at Work Act 1974 (e.g. s.3 

imposes a duty upon employers to protect 

the health and safety of those who are self-

employed but nonetheless affected by the 

employer’s business), before going on to 

conclude that: 

 

https://publications.parliament.uk/pa/ld199900/ldjudgmt/jd991118/car.htm
https://www.bailii.org/uk/cases/UKSC/2021/5.pdf
https://www.bc-legal.co.uk/images/pdf/146-BC-Disease-News---23.06.2016-Edition-146.pdf
https://www.bc-legal.co.uk/images/pdf/147-BC-Disease-News---01.07.2016-Edition-147.pdf
https://www.legislation.gov.uk/ukpga/1974/37/pdfs/ukpga_19740037_en.pdf
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‘[the] latterly-reinforced view of the 

Supreme Court suggests the possibility, 

indeed, the likelihood of an expansion of 

employers’ liability at common law in the 

context of personal injury, commensurate 

with the expansion of rights and protections 

for "gig economy" workers in the context of 

employment law. That is, if there was ever 

any serious doubt, it now appears 

inevitable that courts will recognise the that 

employers owe a duty of care to those who 

are not, strictly speaking, "employees" as 

such but who would fall within the definition 

of "worker" in the employment context’. 

 

Further, that ‘the seeds of such inevitability 

were likely sown in existing personal injury 

jurisprudence’, as early as the first half of 

the 20
th
 century. 

 

As evidence of this, she cites the High Court 

case of Inglefield v Macey [1967] 1 WLUK 

239 – although the claimant was an 

‘independent contractor’, in circumstances 

where the defendant provider of work had 

supplied the necessary equipment, as a 

matter of principle, the defendant owed 

duties to take care regarding the 

equipment with which the claimant had 

been supplied and to warn the claimant if 

he was setting him to work at some place 

which was dangerous. 

 

She also refers to the Court of Appeal case 

of Lane v Shire Roofing Co (Oxford) Ltd 

[1995] 2 WLUK 281 – it was expressly 

observed that when it comes to the 

question of safety at work, there is a real 

public interest in recognising the 

employer/employee relationship when it 

exists, because of the responsibilities that 

the common law and statute place on the 

employer. 

 

Analogously, she points to previous 

incremental developments in cases where 

parent companies have been found to 

owe a duty of care to employees of 

subsidiaries (the employers) – an issue that 

we discussed as recently as edition 323 

(here). 

 

‘… the employer’s control and the 

employee’s reliance on the employer 

which justify courts imposing a duty to take 

care to protect the employee from harm. If control and resultant reliance form the basis of 

the existence and substance of the duty of care, it must follow that where an individual has 

been determined to be a worker on the basis of the "control test" the employer owes him or 

her some form of common law duty of care. As in the case of the duty owed to employees, 

the extent of the duty and the standard of care must vary depending upon the extent of 

control, or in other words, the facts of each case’. 

 

Reliance on Witness Statements ‘Inadvertently’ 

Disclosed Through ‘Incompetence’: Barclay-Watt & 

Ors v Alpha Panareti Public Ltd & Ors [2021] EWHC 

642 (Comm) 

 

Last week, judgment was handed down in the case of Barclay-Watt & Ors v Alpha Panareti 

Public Ltd & Ors [2021] EWHC 642 (Comm), which relates to an application, heard on the 3
rd

 

day of the trial, in February.  

 

The defendants’ application sought permission, under CPR 31.20, to rely on the contents of 

4 witness statements (dated 2011/2012), otherwise the subject of privilege, but 

‘inadvertently’ disclosed by the claimants' solicitors in their lists of documents and then 

provided for inspection. 

 

 

 

Shortly before the trial commenced, the claimants asserted that disclosure had occurred as 

a result of an error made by a junior solicitor, which had not been picked up by their 

supervisor, and use of these statements by the opposing party was therefore objected to. 

 

Having had the benefit of disclosure, the defendants wished to rely on their contents 

because they were taken 9-years closer to the incident in question (negligent 

misrepresentations as an inducement to purchase property) than any statement whose 

privileged status was not disputed. Thus, they were alleged to be a ‘far more … accurate 

reflection’ of the claimants’ evidence and were less likely to have been influenced by events 

occurring and knowledge gained in subsequent years. 

 

Even though this allegation was prima facie relevant to the merits of the case, sitting High 

Court Judge, Sir Michael Burton GBE, decided the fate of the CPR 31.20 application as a 

matter of principle, without first reading what the statements said. 

 

He did so in accordance with the principles laid down by Lord Justice Clarke, in the Court 

of Appeal decision of Al Fayed & Ors v Commissioner of Police of the Metropolis & 

Ors [2002) EWCA Civ 780, at paragraph 16: 

 

‘i) A party giving inspection of documents must decide before doing so what privileged 

documents he wishes to allow the other party to see and what he does not. 

https://www.bc-legal.co.uk/bcdn/1179-323-in-what-circumstances-are-parent-companies-liable-for-the-actions-of-their-subsidiaries-a-revisitation-of-the-law
https://www.bailii.org/ew/cases/EWCA/Civ/2002/780.rtf
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ii) Although the privilege is that of the client and not the solicitor, a party clothes his solicitor 

with ostensible authority (if not implied or express authority) to waive privilege in respect of 

relevant documents. 

iii) A solicitor considering documents made available by the other party to litigation owes 

no duty of care to that party and is in general entitled to assume that any privilege which 

might otherwise have been claimed for such documents has been waived. 

iv) In these circumstances, where a party has given inspection of documents, including 

privileged documents which he has allowed the other party to inspect by mistake, it will in 

general be too late for him to claim privilege in order to attempt to correct the mistake by 

obtaining injunctive relief. 

v) However, the court has jurisdiction to intervene to prevent the use of documents made 

available for inspection by mistake where justice requires, as for example in the case of 

inspection procured by fraud. 

vi) In the absence of fraud, all will depend upon the circumstances, but the court may grant 

an injunction if the documents have been made available for inspection as a result of an 

obvious mistake. 

vii) A mistake is likely to be held to be obvious and an injunction granted where the 

documents are received by a solicitor and: 

a) the solicitor appreciates that a mistake has been made before making some 

use of the documents; or 

b) it would be obvious to a reasonable solicitor in his position that a mistake has 

been made; 

and, in either case, there are no other circumstances which would make it unjust 

or inequitable to grant relief. 

viii) Where a solicitor gives detailed consideration to the question whether the documents 

have been made available for inspection by mistake and honestly concludes that they 

have not, that fact will be a relevant (and in many cases an important) pointer to the 

conclusion that it would not be obvious to the reasonable solicitor that a mistake had been 

made, but is not conclusive; the decision remains a matter for the court. 

ix) In both the cases identified in vii) a) and b) above there are many circumstances in 

which it may nevertheless be held to be inequitable or unjust to grant relief, but all will 

depend upon the particular circumstances. 

x) Since the court is exercising an equitable jurisdiction, there are no rigid rules’. 

 

The defendants’ case was that it had not been appreciated that a mistake had been 

made. Whereas, the claimants’ case was that it would have been ‘obvious to a reasonable 

solicitor’ that all 4 statements were mistakenly disclosed. 

 

Whilst there was ‘obviously some apparent muddle’ in relation to the pagination of 3 

statements, Sir Michael was ‘entirely satisfied that a reasonable solicitor was entitled to 

assume that there had been an intentional disclosure’. Every statement had been referred 

to in the list of documents (1 was explicitly mentioned in the paginated list) and specifically 

provided on the inspection.  

 

There was also nothing to put the defendants’ solicitors ‘on notice’ of any mistake. In fact, 

the disclosure was ‘apparently deliberate’, with ‘no reason or them to assume 

incompetence’ – it was believable that the claimant might wish to share earlier witness 

statements ‘to complete the chronology and/or to emphasise consistency’, so why would 

the defendants have questioned the expressly listing in the absence of objection? 

 

The only remaining question was whether there were any ‘other circumstances’ that would 

make it ‘unjust or inequitable’ to grant relief, with claimant counsel identifying the need for 

a ‘level playing field’ and for the ‘overriding principle’ to be enshrined. 

 

It was remarked that the principles laid 

down in the Al-Fayed case were not 

indicative of whom the onus should lay with 

in resolution of this last question, 

‘particularly where the disclosure was not of 

the kind occasionally occurring of a 

completely accidental inclusion in 

documents produced for inspection, but 

rather of a deliberate inclusion in the list as 

a result of some incompetence, whether of 

execution or supervision or both’.  

 

Nevertheless, even if it were to be assumed 

that the onus falls on the defendant 

party(ies), there were still no grounds for 

refusing permission. 

 

Accordingly, the judge found in favour of 

the defendants, allowing use of the 

‘inadvertently’ disclosed documents. 

 

Full text judgment can be accessed here. 

 

Future Medical 

Treatments Settled by 

Unilateral Agreement in 

Scottish Mesothelioma 

Claim 

 

Jillian Mackenzie, an Associate in Digby 

Brown LLP’s Industrial Disease Department, 

has recently published an article with 

Lexology, detailing how Scotland’s highest 

civil court approved an ‘innovative 

approach’ to resolve a Scottish 

mesothelioma claim, involving challenging 

issues on quantum.
4
 

 

Digby Brown was instructed to bring a claim 

against a public sector defender 

(defendant), who employed the pursuer 

(claimant) between 1982 and 1992, a 

period during which he was exposed to 

asbestos. The pursuer was diagnosed with 

mesothelioma in 2019, aged 48. 

 

Although the pursuer subsequently moved 

to live in England, the claim was pursued in 

the Scottish courts, as the negligent 

exposure took place in Scotland. This 

meant that any award of damages for 

https://www.bailii.org/ew/cases/EWHC/Comm/2021/642.pdf
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future loss would be greater than an 

equivalent claim in the jurisdiction of 

England & Wales, given that the personal 

injury discount rate was lower [(-)0.75% 

compared to (-)0.25%]. 

 

The case was lodged in court a matter of 

days before the UK Government 

announced the first COVID-19 lockdown. 

 

Due to the urgent and sensitive needs of the 

pursuer, the Court of Session agreed to 

prioritise the case, ultimately allowing 

mesothelioma and lung cancer cases to 

be the first class of cases authorised for 

service. An accelerated timetable leading 

to the final hearing was accommodated. 

 

In the absence of a substantive defence, a 

motion for summary decree (summary 

judgment) was allowed and this forced the 

hand of the defender to make an 

admission of liability. 

 

Once liability was no longer in issue, the 

parties could concentrate on the value of 

the case. 

 

Aside from damages for future employment 

loss, pension loss and ‘lost years’ it was vital 

to consider the provision of future 

immunotherapy treatment to increase the 

pursuer’s life expectancy. 

 

The defender agreed, in principle, to pay 

private medical costs (setting aside up to 

£200,000), but devoid of an ‘established 

pathway’ for Scottish courts to implement 

such payments, the parties undertook the 

challenging task of drafting and 

negotiating terms and conditions 

amenable to all.  

 

Where provision of future immunotherapy 

treatment is sought, various vehicles exist to 

satisfy this specific head of damages. Such 

vehicles include periodical payment orders 

(PPO), interim settlements and full and final 

settlements, with every arrangement 

offering advantages and drawbacks that 

can be submitted to persuade insurers. 

 

In the present case, it was decided that a 

‘unilateral agreement’ was the best means 

of ensuring security of the treatment, with 

no lump sum set aside. In practice, the 

pursuer would pay for his own treatment 

when necessary and the defender assured 

that it would financially reimburse the 

pursuer within a short, set timescale 

upon receipt of the relevant invoices. This 

way, the pursuer retained control of when 

he received his treatment and, since some 

procedures require advanced payment, it 

also avoided excessive reliance on the 

remunerating 3
rd

 party. Any initial treatment 

costs could be met by a sizeable award 

(£1.1 million in total) for other heads of 

damages. 

 

Effectively, complete resolution of the claim 

was obtained within 6-months of being put 

into court. 

 

It is acknowledged that concluding 

litigation of this type is ‘still part of a learning 

curve on both sides of the border’. ‘Without 

any existing “styles” or precedent to rely 

on’, Ms. Mackenzie remarked that this 

particular outcome is ‘among the first of 

many such agreements’ that her team will 

consider when acting on behalf of other 

young victims of personal injury in an area 

of ever-advancing medical science. She 

conceded that each agreement ‘will be 

dependent on the merits of the individual 

case’. 

 

Successful Australian 

Workers’ Compensation 

Claim for RCS-Exposed 

Employee with Lupus 

 

In an earlier issue of BC Disease, this month 

(here), we revisited the link between 

exposure to respirable crystalline silica 

(RCS) and chronic inflammatory 

multisystem autoimmune disease.  

 

We did so on account of an academic 

article, recently published in the 

International Journal of Epidemiology, 

which recommended that existing 

occupational exposure limits should be 

reassessed, with observed cases of disease 

occurring in individuals whose ‘mean 

exposure intensity levels … [were] … well 

below’ those prescribed by European and 

UK [0.1 mg/m
3
 (8-hour time-weighted 

average)] legislation. 

 

The Danish nationwide cohort study 

revealed that cumulative exposure, 

exposure intensity and exposure duration 

were all correlated with an increase in risk 

of developing systemic sclerosis, 

rheumatoid arthritis, systemic lupus 

erythematosus, or small vessel vasculitis, 

potentially giving rise to a ‘causal 

connection’.  

 

Incidentally, not long after our literature 

review was published, ABC Radio 

Melbourne reported that WorkSafe insurers 

(providers of workers’ compensation 

insurance for employers) had, in ‘an 

Australian first’, accepted a compensation 

claim brought by a former silica milling 

factory worker, who developed lupus in 

2009 and was subsequently diagnosed 

with silicosis, rendering her unable to work.
5
 

 

It was alleged that Ms. Dianne Adams had 

encountered ‘substantial exposure’ to RCS 

in the course of 20-years of employment. 

 

Although the 58-year-old’s claim was 

initially rejected, a ‘landmark decision’ 

ruled that silica dust was likely related to the 

onset of her systemic lupus erythematosus, 

thus entitling receipt of ‘life changing’ 

weekly payments and compensation for 

medical expenses.
6
 

 

The presumption is that this outcome will 

‘pave the way for other workers who have 

been suffering in silence for many, many 

years’. 

 

Ms. Adams is 1 of 7 milling factory workers 

who assert that their autoimmune 

diagnoses are related to their employment 

and her legal representatives, Shine 

Lawyers, now assert that a connection has 

been successfully drawn to several 

autoimmune diseases, including lupus, 

scleroderma and rheumatoid arthritis. That 

being said, proving such a connection had 

not been an ‘easy ride’, admitted Roger 

Singh (head of dust and diseases litigation). 

 

Next, Ms. Adam intends to sue her former 

employers in negligence, under common 

https://www.bc-legal.co.uk/bcdn/1192-324-danish-researchers-call-for-revised-regulations-on-silica-as-increased-scleroderma-incidence-at-sub-exposure-limit-levels-are-detected
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law. This is a separate cause of action from the ‘no fault’ Victorian workers’ compensation scheme.
7
 

 

Whether or not this Australian case resonates in the UK is yet to be seen, though the fact that RCS has been branded ‘the next asbestos’ by 

the All Party Parliamentary Group (APPG) for Respiratory Health (see here) certainly opens the door to such an eventuality.  

 

We will continue to monitor the work of the Industrial Injuries Advisory Council and claimant personal injury firm marketing practices, on the 

matter of causality.  

 

Complex Injuries Solicitors Command Guideline Hourly Rates Review to Take 

into Account ‘Rates Claimed’ 

 

In edition 320 of BC Disease News (here), we reported that the Civil Justice Council (CJC) had published its Working Report for the 

Consultation on Solicitors’ Guideline Hourly Rates (GHR). 

 

From the Report, we gauged that all grades of fee earner were on-track for an initial uplift in charging rates. Thereafter, the Council 

intimated that rates would be updated annually, in line with an appropriate Service Producer Price Index (SPPI), with a more comprehensive 

review due to take place in around 3-years’ time. 

 

 

 

Post-publication, the Council welcomed stakeholder commentary on the methodology used by the Working Group to devise the newly 

recommended GHR – responses can be submitted up to 4pm, on 31 March 2021. 

 

Having enlisted the assistance of 8 Senior Courts Costs Office (SCCO) Judges, SCCO Costs officers and 26 Regional Costs Judges (RCJs) 

across England and Wales, the evidence upon which the rates were based were those ‘allowed on provisional and detailed assessment’ 

in 754 cases. 

 

However, the Forum of Complex Injury Solicitors (FOCIS) has been consistently critical of the potential shortcomings of such an approach – 

see the following excerpt from the Report: 

 

‘FOCIS suggested that the working group should rather consider a reasonable market rate for differing types and scale of (multi-track) 

claim, and if clients are actually charged the between-the-parties cost shortfall as an indicator of whether the market rates are artificially 

inflated or deflated by the rates allowed by the courts. It is correct that the Jackson report made reference to market rates, but the problem 

is that its definition of them was “...the rates which an intelligent purchaser with time to shop around for the best deal would negotiate”. This 

is an elusive concept and not one which can be satisfactorily arrived at by considering the rates which a number of solicitors in the field/ 

https://www.bc-legal.co.uk/bcdn/1094-307-all-party-parliamentary-group-calls-for-the-government-to-halve-the-occupational-silica-exposure-limit-and-likens-disease-burden-to-asbestos
https://www.bc-legal.co.uk/bcdn/1167-320-new-solicitors-guideline-hourly-rates-proposed-as-cjc-publishes-consultation
https://www.judiciary.uk/wp-content/uploads/2021/01/20210108-GHR-Report-for-consultation-FINAL.pdf
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geographical area agree with their clients. 

Further, detailed information on whether 

and to what extent clients are actually 

charged the shortfall between costs 

agreed and costs recovered from the other 

party is difficult to come by. 

 

… 

 

FOCIS said that the data showed that the 

market rate (with regional variations) for 

complex injury specialists is markedly 

higher than GHR (in the applicable region); 

further, that the rates allowed are, in most 

cases, well above GHR, but less than the 

market rate. FOCIS said that the rates 

allowed are still dragged down by 

arguments relating to the GHR and that 

most complex injury clients with claims post 

LASPO are liable for own costs shortfall - 

hence the market rates are real client rates, 

not artificial rates set to maximise between 

the parties cost recovery’. 

 

In the first week of March, Litigation Futures 

revealed that FOCIS had written to Working 

Group Chair, Mr. Justice Stewart, and 

requested the disclosure of collected data 

on rates claimed by solicitors.
8
 

 

FOCIS Chair and Stewarts Law Partner, 

Julian Chamberlayne, remarked that by 

looking only at the rates allowed, without 

first considering the distribution of rates 

claimed, this meant that policy makers 

were not looking at the ‘full spread’ of 

information and thus precluded them from 

producing broad approximations of actual 

rates in the market, as intended. 

 

Through the eyes of a statistician, the 

abbreviated approach employed was said 

to create an ‘inherent bias and breach a 

fundamental principle of distribution 

theory’: 

 

‘Only once you have considered the full 

spread can an informed decision be made 

on whether it is appropriate to curtate on 

one basis or another’. 

 

By way of analogy, Mr. Chamberlayne 

explained that, if 10 theoretical cases were 

to be up for assessment, ‘with grade A 

charge rates in each case rising in £10 

increments from £300 to £390’, the mean 

rate claimed would be £345. However, if 

assessments were conducted by a judge 

‘who never allowed more than £340’, the 

mean rate allowed would be £330. In this 

scenario, the allowed rate would ‘drag 

down’ the prevailing market rate by £15. 

 

In practice, FOCIS warns that by 

recommending amended rates based 

solely on allowed rates, which will 

undoubtedly have been influenced by 

outdated, behind-the-curve GHR, there is a 

risk of ‘circularity’ afflicting the important 

exercise undertaken by the Working Group. 

 

Keep posted for more articles on solicitors’ 

GHR in the coming weeks and months. 

 

Transitional Period for 

Guernsey’s Diffuse 

Mesothelioma Payment 

Scheme Ends This 

Month 

 

In edition 309 of BC Disease News (here), we 

reported that Parliamentarians in Guernsey 

had voted down a motion to delay 

commencement of a statutory scheme, 

devised to compensate mesothelioma 

victims, thereby setting the wheels in motion 

for a January 2021 roll out.  

 

From the 1
st
 day of the current year, the 

Diffuse Mesothelioma Payment Scheme 

(DMPS), which shares its name with the 

parallel payment program established in 

the UK through s.1 of the Mesothelioma Act 

2014, has been able to accept 

applications for one-off awards that benefit 

adult residents of Guernsey or Alderney, 

having been exposed to asbestos materials 

in the same, who have had diffuse 

mesothelioma diagnoses (but not other 

asbestos-related diseases) confirmed by 

specialist consultants. Payments will vary 

according to the age at which sufferers are 

diagnosed. 

 

These applications can be prepared by the 

victims themselves, or by dependants in the 

event of their passing.
9
 

 

The final day for lodging retrospective 

claims, i.e. in respect of diffuse 

mesothelioma diagnosed prior to 1 

January 2021 (or related deaths occurring 

between 1 January 2020 and 31 

December 2020), is this Wednesday (31 

March 2021).
10 

 

 

Beyond the transitional arrangement, for 

anyone diagnosed (or deceased) on or 

after 1 January 2021, claims must be 

advanced within 12-months of the relevant 

date (‘of diagnosis’ for living applications 

and ‘of death’ for post-death applications). 

 

Back in the 309
th
 edition, we revealed that 

there was a presumption of greater 

mesothelioma risk in Guernsey than in 

Jersey, as the island passed regulations to 

control the use of asbestos at later date. 

 

As at 16 October 2020, Jersey’s DMPS has 

paid out £123,795 in compensation, 

having been operational since October 

2019 and received fewer than 15 

applications.
11

 

 

Will Guernsey’s scheme attract more 

applications and lead to more payouts? 

Only time will tell. 

 

Denmark Takes Action 

to Prevent the Risk of 

Cancer Caused by De 

Facto Asbestos 

Substitute – Will the UK 

Follow Suit? 

 

In edition 323 of BC Disease News (here), we 

reported that, as part of Europe’s Beating 

Cancer Plan, the European Commission 

was committed to maintaining its pledge to 

bring forward legislation, in 2022, to further 

reduce occupational exposure to asbestos 

in Member States. 

 

At present, the European Chemicals 

Agency (ECHA) is consulting on 

occupational asbestos exposure limits, 

which will form the basis of the 

Commission’s proposal. 

https://www.bc-legal.co.uk/bcdn/1104-309-parliamentarians-vote-down-motion-to-delay-statutory-mesothelioma-payment-scheme-in-guernsey.html
http://www.legislation.gov.uk/ukpga/2014/1/pdfs/ukpga_20140001_en.pdf
http://www.legislation.gov.uk/ukpga/2014/1/pdfs/ukpga_20140001_en.pdf
https://www.bc-legal.co.uk/bcdn/1184-323-europe-s-beating-cancer-plan-published-but-occupational-cancer-register-concept-is-shelved
https://ec.europa.eu/health/sites/health/files/non_communicable_diseases/docs/eu_cancer-plan_en.pdf
https://ec.europa.eu/health/sites/health/files/non_communicable_diseases/docs/eu_cancer-plan_en.pdf
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Asbestos only continues to pose a threat to occupational health because it has remained 

in-situ for a number of decades and, as the UK Government incrementally banned the 

importation and use of asbestos from the mid-1980’s onwards, alternative materials with 

similar fibrous, silicate-based thermal and acoustic insulating properties have been used.  

 

The de facto substitute for asbestos in recent years has been mineral wool, otherwise known 

as ‘man-made vitreous fibres’ (MMVF). 

 

 

(Source: Pixabay) 

 

Whilst it might be assumed that asbestos replacements are safe, there is growing concern 

that MMVF, in particular, is not a ‘good substitute’, especially when manufactured with 

phenolic resin-based binding agents.  

 

Indeed, last year (here), we provided detailed analysis on the history of MMVF’s perceived 

toxicity [possible risk of cancer, skin abnormalities, pulmonary fibrosis, chronic obstructive 

pulmonary disease (COPD), etc.], in lieu of an article in the EU Reporter, which questioned 

whether the 4
th
 amendment to the Carcinogens and Mutagens Directive 

(CMD) 2004/37/EC should include MMVF and also a bold claim made by Austrian state 

television that mineral wool is ‘as carcinogenic as asbestos’. 

 

Of late, it is becoming increasingly noticeable that asbestos and MMVF are part of the 

same conversation, when cancer preventing strategies are on the agenda. 

 

On 24 February 2021, in conjunction with a reference to the ECHA’s present focus on 

asbestos exposure levels, EU Today urged the Union to follow Denmark in taking proactive 

measures to protect workers (notably those in construction) from the potential adverse 

health consequences of inhaling mineral wool fibres.
12

 

 

Earlier this year, Denmark applied a new decree for installation and demolition works 

involving contact with insulation materials (containing synthetic mineral fibres). In principle, 

this relates both to ‘old’ (installed pre-1997) and ‘new’ (installed post-1997) mineral wool, 

where ‘old’ wool is traditionally ‘Rock (Stone) wool’ and ‘new’ wool is ostensibly less 

biopersistent ‘high-alumina, low-silica wool’– see Wohlleben et al (2017).
13

 

 

The effect of this new Danish decree is that producers of MMVF must provide instructions for 

use, including information on health risks and safety measures. Moreover, work involving 

any MMVF must be organised and undertaken in such a way that avoids occupational dust 

exposure. New regulations oblige workplace risk assessments to prevent the risk of cancer 

and state that MMVF waste must be collected, stored and disposed of in suitable, ready-

marked closed containers. Failure to 

comply with this new legal instrument can 

result in a custodial sentence of up to 2-

years. 

 

Will the UK respond to measures 

implemented in Denmark before the EU 

does? Will the UK act on the advice of EU, 

as a quasi Member State? Alternatively, will 

the UK adopt a different position to its 

geographical neighbours on the health 

impacts of MMVF? We look forward to 

addressing these questions in due course. 

 

US State Funds 

Research into Links 

Between Fracking and 

Cancer – Implications 

for the UK? 

 

Hydraulic fracturing, otherwise known as 

‘fracking’, usually refers to an 

‘unconventional’ process through which 

water, chemicals and sand are pumped at 

high pressure underground [a well drilled to 

the depth of 1-3 kilometres (km)
14

] to extract 

oil and gas, stored within porous shale 

rocks.
15

 This is not to be confused with the 

long-used, common technique of pumping 

water (without chemical additives) at low 

pressure into ‘conventional’ wells (or ‘well 

stimulation’) to increase the amount of oil 

and natural gas recovered from more 

permeable, non-shale rock formations 

(ordinarily at 0.3-1.2 km depth).
16

 

 

In December of last year, Health Secretary 

for the state of Pennsylvania, Dr. Rachel 

Levine, announced that the University of 

Pittsburgh’s Graduate School of Public 

Health would receive a $2.5 million 

contract to conduct 2 studies (expected to 

last 2-years) on the known or suspected 

health complications of fracking.
17

 

 

Redeeming a pledge made by Governor 

Tom Wolf, in November 2019, to address 

‘concern that there is a relationship 

between hydraulic fracturing and 

childhood cancers’
18

 the 1
st
 investigation, 

led by Professor of Epidemiology, Dr. Evelyn 

https://pixabay.com/photos/energy-efficient-insulation-5019261/
https://www.bc-legal.co.uk/bcdn/1145-316-eu-should-add-asbestos-like-mineral-wool-insulation-to-an-amended-carcinogens-and-mutagens-directive-say-political-commentators
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0037&from=EN
https://at.dk/nyheder/2020/09/udkast-til-bekendtgoerelse-om-regulering-af-arbejde-med-montering-og-nedrivning-af-ny-og-gammel-mineraluld-er-sendt-i-hoering/
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Talbott, will take inspiration from a 4-county 

Report (dated March 2020), published by 

the Pennsylvania Department of Health, 

which detected elevated paediatric 

cancer rates in ‘fracking counties’, over a 

decade-long monitoring period. 

 

These south-western fracking counties have 

long-hosted coal, chemical and uranium 

industries
19

 and over the past 15-years, 

more than 12,000 wells have been drilled 

and fracked, with 3,500 wells drilled since 

2008.
20

 

 

Tens of cancer cases have been identified 

among children and young adults.
21

 These 

include cases of osteosarcoma, 

liposarcoma, rhabdomyosarcoma, 

neuroblastoma, Wilms’ tumour, liver 

cancer, astrocytoma, leukaemia and rare 

Ewing sarcoma.
22

 

 

Interestingly, Ewing sarcoma, which 

disproportionately affects the bones and 

surrounding tissues of young males,
23

 has 

no known environmental cause, but 

Pennsylvanian families aver that the 

‘noticeably concentrated geographic 

segment’ of cases show they are linked to 

fracking:
24

  

 

‘At least half of the Ewing sarcoma cases in 

our communities are centrally located 

around waste, waste streams and waste 

facilities and not necessarily wellheads’.
25

 

 

Even though Ewing sarcoma incidence 

increased by 41% from 2006 to 2017, 

versus the incidence between 1995 and 

2005,
26

 the March 2020 Report concluded 

that this was ‘not statistically significant’. 

Controversy was sparked when it was 

revealed that a number of cases were 

either not taken account of in the report, or 

were misidentified.
27

 

 

The 2
nd

 investigation, led by Research 

Associate Professor of Biostatistics, Dr. 

Jeanine Buchanich, will examine 

prevalence of acute conditions, such as 

asthma (and other respiratory 

complications), birth outcomes (e.g. 

defects), blood disorders and nervous 

system issues, in relation to fracking.  

In the round, the research project has been welcomed by local shale gas industry 

stakeholders, such as the Marcellus Shale Coalition, the Pennsylvania Independent Oil and 

Gas Association and the American Petroleum Institute Pennsylvania.
28

 They have collectively 

called upon state officials to ‘neutrally, fairly and without bias evaluate all potential factors’, 

but have strongly and repeatedly denied that the air and water pollutants emitted in the 

course of drilling (vertically and horizontally), fracking, processing and transporting have any 

negative human health impacts.
29

 

 

What is the significance of these US investigations on the UK? 

 

A Background to British Fracking 

 

The UK’s first well to encounter shale gas underground was drilled into the Upper Jurassic 

Kimmeridge Clay, in 1875, but its significance was not realised at the time. 

 

Around 25-years-ago (1987), researchers at Imperial College applied the US shale gas 

paradigm to evaluate the UK’s onshore shale gas potential and found considerable 

potential for shale gas exploitation.  

 

Most of this potential is believed to be tied up in the Carboniferous strata of the Pennine 

Basin (Lancashire and Yorkshire) and in the Jurassic strata of the Weald (Sussex, Hampshire 

and Dorset). 

 

There are currently no official reserve estimates for shale gas.
30

 In 2010, the British Geological 

Survey (BGS) indicated that recoverable resources across the UK were in the region of 0.15 

trillion cubic metres (tcm).
31

 It went on to re-assess, in 2013, that England’s Bowland Shale 

Formation layer alone contained between 23-65 tcm, of which 1.8-13 tcm was recoverable, 

if a North American recovery factor of 8-20% was applied.
32

  

 

However, in 2019, the independent ReFINE partnership, jointly led by Durham and Newcastle 

Universities, concluded that the assumed shale gas yield from shale rock was based upon 

a miscalculation. Whilst the total volume of shale rock was reasonably clear, lab sample 

testing revealed that the volume of gas within it was not (80% less than expected).
33

 

 

Up until recently, though, it was prophesised that shale gas could revolutionise the UK energy 

industry [replacing up to 60% of its imported natural gas supply (mostly from Qatar, Norway, 

Algeria and Russia
34

) as offshore deposits in the North Sea dwindle
35

] and create a ‘bridge 

to a zero carbon future’. Prime Minister, Boris Johnson, previously referred to fracking as 

‘glorious news for humanity’ and urged the UK to ‘leave no stone unturned, or unfracked’.
36

 

 

 

[Source: Geograph – KA (19 August, 2011): ‘Shale Gas Exploration [Becconsall, Banks, UK]’] 

https://www.health.pa.gov/topics/Documents/Environmental%20Health/Ewings%20Tumors%20SW%204%20Counties.pdf
https://www.geograph.org.uk/photo/2560218
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The 1
st
 well dug purposively for high-volume shale gas extraction in UK was operational in 

2010. A license for the Preese Hall site (part of the Bowland Shale, in Lancashire) was 

obtained by Cuadrilla, in 2008, in the 13
th
 round of onshore licensing.

37
 

 

In 2016, The Cabinet Office projected that up to 20 operational shale gas wells would have 

been fracked by mid-2020, but a National Audit Office Report later divulged that only 3 

wells had been drilled (as at 23 October 2019).
38

 Aside from the Preese Hall well, 2 wells 

were also dug at nearby Preston New Road.
39

 

 

The main reason for the distinct lack of high-volume fracking activity was due to numerous 

seismic events, with the first mini tremors occurring at Preese Hall, in 2011.
40

 A ‘traffic light 

system’ was swiftly implemented so that any events over 0.5 on the Richter scale resulted in 

an immediate suspension of fracking processes.
41

 The largest registered event to-date was 

a magnitude 2.9 earthquake, on 26 August 2019, at Preston New Road.
42

 

 

 

 

Since the Infrastructure Act 2015 was passed, energy corporations intending to carry out 

hydraulic fracturing exploration activities have had to acquire ‘Hydraulic Fracturing 

Consents’, which ensure that the necessary environmental and health and safety permits 

have been obtained. 

 

However, on 2 November 2019, the then Business and Energy Secretary, Andrea Leadsom 

MP, announced a moratorium on issuing new Consents in England, with immediate effect
43 

- this followed earlier moratoria in Scotland (in 2015, 2017 and 2019)
44

 and Wales (in 2015 

and 2018), while Northern Ireland imposes a ‘presumption against’.
45

 

 

The UK Government’s decision to pause its support for fracking in England was based on a 

scientific Report, published by the Oil and Gas Authority (OGA) regulator, which determined 

that it was not possible, with the available technology, to accurately predict the probability 

or magnitude of fracking-associated earthquakes. 

 

For the de facto ban to be lifted and works 

to resume, the OGA’s analysis called for 

new studies providing clear and 

compelling evidence that the practice can 

be carried out safely, sustainably and with 

minimal disturbance to those living and 

working nearby. 

 

In the interim, Cuadrilla has relinquished 

consent to inject hydraulic fracturing fluid, 

incinerate gases and manage drilling 

waste at its Preston New Road site, but 

retains permission to manage waste 

caused by decommissioning wells, dispose 

of non-hazardous waste and drain surface 

water.
46

 Whilst some consider fracking to be 

‘finished’ in Lancashire, the operator is 

optimistic that it will ‘apply for the relevant 

licences at this [Preston New Road] or other 

sites as and when the moratorium is lifted’.
47

 

 

Were Public Health Concerns Voiced 

Alongside Seismicity Concerns When the 

Ban Was Imposed? 

 

In 2014, Public Health England published a 

Report, which acknowledged potential 

health risks of fracking in extant medical 

literature (based on foreign exposures), but 

arrived at the conclusion that these risks 

were ‘typically the result of operational 

failure and a poor regulatory environment’, 

which could have been ameliorated with 

‘good on-site management and 

appropriate regulation of all aspects 

including exploratory drilling, gas capture, 

use and storage of hydraulic fracturing 

fluid, and post-operations 

decommissioning are essential to minimise 

the risk to the environment and public 

health’. 

 

When gas rises to the surface once shale 

rock is fracked, it is posited that some of the 

used fracturing fluid ‘flows back’ as waste 

product (15–80% of the volume injected). 

This contains natural gas (predominantly 

methane), salts, metals, and naturally 

occurring radioactive materials (NORM).
48

 

Thus, to prevent ground/water/air pollution 

[albeit this should theoretically be 

prevented by impermeable rock layers 

above shale
49

 – see the Final Report of the 

Royal Society and the Royal Academy of 

https://www.nao.org.uk/wp-content/uploads/2019/07/Fracking-for-shale-gas-in-England.pdf
https://www.legislation.gov.uk/ukpga/2015/7/pdfs/ukpga_20150007_en.pdf
https://www.ogauthority.co.uk/exploration-production/onshore/onshore-reports-and-data/preston-new-road-pnr-1z-hydraulic-fracturing-operations-data/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/740357/PHE-CRCE-009_3-7-14.pdf
https://royalsociety.org/-/media/policy/projects/shale-gas-extraction/2012-06-28-shale-gas.pdf
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Engineering (2012)], wells have been 

designed and constructed to: 

• Have 3 layers of pipe casing 

(versus 2 in the US), made of 

concrete and steel; 

• Have a thick barrier between gas 

escaping up pipe and ground 

water (more so than in the US; 

• Collect drilling fluids in closed steel 

tanks rather than in lined earthen 

pits (as is common practice in the 

US); and 

• Use chemical and fluid-proof well 

pads. 

 

N.B. Unlike in the US, where the majority of 

water supplies are privatised, the bulk of the 

UK’s domestic water supply is mains water, 

subjected to high pollutant-removal 

standards by legislation. This further 

reduces the risk of adverse human health 

complications. 

 

On-site, industry abides by best practice 

guidelines (including adherence to the 

Provision and Use of Work Equipment 

Regulations (PUWER) 1998), developed by 

the Health and Safety Executive (HSE) and 

the Environment Agency (EA).
50

 These are 

published by the United Kingdom Onshore 

Operators Group (UKOOG), as the 

representative body for UK onshore oil and 

gas companies, and are currently in their 

4
th
 iteration. 

 

Other regulatory/advisory bodies that 

ensure effective health and safety 

precautions are evaluated/followed, 

include the Department for Business Energy 

and Industrial Strategy (BEIS), Local Council 

Planning Authorities and the Minerals 

Planning Authority (MPA). 

 

Despite the fact that mini tremors were the 

ultimate cause of the UK Government’s 

fracking moratorium, concerns have 

consistently been raised by environmental 

charities and activists over associated 

complications affecting human health 

(consistent with recent accusations made in 

the US). 

 

In 2016, the Advertising Standards Authority 

(ASA) ruled that Friends of the Earth (FoE) 

had directed ‘misleading statements’ to the 

public in a fundraising flyer, which claimed that 25% of chemicals used in the fracking 

process cause cancer; that fracking can contaminate water supplies (leakage into 

aquifiers
51

); and that asthma rates are 3-times higher than average near fracking sites.  

 

A 14-month investigation into the FoE campaign was prompted by complaints from 

Cuadrilla that the leaflet was ‘wholly inaccurate’.
52

  

 

In a draft report, leaked to The Times, the regulator stated that the charity had failed to 

substantiate its allegations about the dangers.
53

 

 

The case was ‘informally resolved’ on the proviso that the green group agreed not to repeat 

these claims, or synonymous claims.
54

 Some individuals still, however, publicly deny that FoE 

ever made false claims.
55

 

 

Legitimacy of Explicit Claims that UK Fracking Causes Cancer? 

  

In 2015, the CHEM Trust published a Report and a Briefing, ultimately calling for a suspension 

on fracking across Europe, on the premise that it posed a ‘significant’ risk to human health.
56

 

An identical intervention was then sought by Medact, via a 2016 Report. 

 

CHEM Trust warned of 38 fracking chemicals in fracking fluid that were ‘acutely toxic for 

humans’ and a further 20 that are mutagenic, or known or possible carcinogens. The Trust 

expressed ‘particular concern’ about the use of hormone (or endocrine) disrupting 

chemicals tied to hormonally-driven breast, prostate and testicular cancers and coronary 

heart disease. Specifically referring to worker health, it cited risk of sperm count reduction, 

altered menstrual cycles and impaired fertility. 

 

However, whilst around 700 chemicals (including known and possible carcinogens) are 

routinely involved in fracking operations in the US (including benzene, and formaldehyde)
57

 

and are not always disclosed, UK fracking is more stringently regulated and always 

disclosed. What is more, concentrations of chemical additives in US fracking fluid make up 

2% of the overall mixture, compared to 0.25% in the UK.
58

 

 

For instance, the fracking fluid injected into the Preese Hall No.1 well comprised of 6 

constituent ingredients in the following concentrations: 

• Fresh water (to carry sand and open fractures) – 97.93%. 

• Crystalline silica-based sand (to prop open fractures, i.e. a ‘proppant’) – 2.023% 

o Congleton sand – 0.473% 

o Chelford sand – 1.55% 

• A friction reducer made of polyacrylamide emulsion in hydrocarbon oil (to reduce 

pressure required to pump down pipe) – 0.043%. 

o No ‘reportable hazardous components’, as defined by OSHA Regulations 

(Standards 29 CFR 1910.1200). 

• A ‘chem tracer’ (to identify ‘frac water’ in flowback) – 0.00005%. 

o Water – 0.000045% 

o Sodium salt 0.000005%.
59

 

 

This particular solution was classified as ‘non-hazardous’ (to groundwater) by the EA.
60

 

 

Aside from polyacrylamide lubricant, alternative chemical additives permitted (but not 

used) for fracking fluid in Lancashire included dilute hydrochloric acid and 

glutaraldehyde.
61

 

 

Elsewhere, in Balcombe (Sussex), Cuadrilla uses oxirane (ethylene oxide) at an oil and gas 

exploration site where limestone is naturally fractured using a technique called acidisation, 

https://www.legislation.gov.uk/uksi/1998/2306/contents/made
https://www.legislation.gov.uk/uksi/1998/2306/contents/made
https://www.legislation.gov.uk/uksi/1998/2306/contents/made
https://www.ukoog.org.uk/images/ukoog/pdfs/Shale_Gas_Well_Guidelines_Issue_4.pdf
https://www.chemtrust.org/wp-content/uploads/chemtrust-chemical-pollution-from-fracking-june2015.pdf
https://www.chemtrust.org/wp-content/uploads/chemtrust-fracking-briefing-june2015.pdf
https://www.medact.org/wp-content/uploads/2016/07/medact_shale-gas_WEB.pdf
file:///C:/Users/rjame/Downloads/o%09https:/www.osha.gov/laws-regs/regulations/standardnumber/1910/1910.1200
file:///C:/Users/rjame/Downloads/o%09https:/www.osha.gov/laws-regs/regulations/standardnumber/1910/1910.1200
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through which acid is injected at low 

pressure into boreholes to widen fractures in 

the rock.
62

 These works are exempt from the 

moratorium currently in place in England 

and are therefore still ongoing.
63

 

 

Oxirane is classified as a known carcinogen 

by the International Agency for Research 

on Cancer (IARC), linked with white blood 

cell cancer types (non-Hodgkin lymphoma, 

myeloma, lymphocytic leukaemia, etc.)
64

 

and breast cancer in females.
65

 

 

Besides the risk of potential explosions and 

exposure to hydrocarbons and biocides, 

the UK Trades Union Congress (TUC) 

expressed, as part of its own Briefing on 

fracking worker safety, that respirable 

crystalline silica (RCS) in the sand element 

of fracking fluid creates a substantial lung 

cancer and silicosis threat. 

 

What is more, lead and arsenic (heavy 

metals found in flowback) are correlated 

with fertility problems and 

miscarriage/stillbirth. 

 

Conclusions 

 

The University of Pittsburgh’s double-

barrelled study is now firmly on our radar. 

Of course, any observations that we have 

made in this article equally apply to coal 

bed methane extraction, which also relies 

on ‘unconventional’ hydraulic fracturing 

methods, albeit with lesser quantities of 

chemical-containing fracturing fluid (coal 

seams are less difficult to fracture than 

shale). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjLqLyjm8TvAhUcQEEAHe6GB0sQFjAAegQIAhAD&url=https%3A%2F%2Fwww.tuc.org.uk%2Fsites%2Fdefault%2Ffiles%2FTUC%2520shale%2520briefing%2520-%2520OHSE%2520issues%2520-%25201.doc&usg=AOvVaw0_a6f6rSuwp6APS6ibBUDc
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Feature: 

UPDATED BC LEGAL PUBLICATION: A Guide to COVID-19 Injury Claims (V.4) 

 

Last year, we published ‘A Guide to COVID-19 Injury Claims’, on our website.  

 

Our publication is now in its 4
th
 iteration (accurate up to 12 March 2021) and can be accessed here. 

 

The main aim of this claims handling guide is to investigate whether a surging wave of employers’ liability/public liability (EL/PL) claims will 

prevail from the global pandemic – and if so, from who and alleging what? 

 

In doing so, we analyse the infectious nature of SARS-CoV-2 virus (and the various variants) and the outcomes of COVID-19 disease. We rely 

on epidemiological papers, statistical data and Associated Press reports to gauge which workplaces have been worst hit by viral 

transmission and what measures could and should have been taken to curb this risk. Having then investigated the emerging claims 

infrastructure, we go on to consider the key duties owed by employers and local authorities and provide an overview of the relevant legal 

framework underpinning negligence liability.  

 

N.B. The scientific and regulatory landscape on COVID-19 is ever-changing, so whilst this latest 4
th
 edition can be seen as the most refined 

copy, previous versions are by no means redundant and can provide an insightful glimpse into the past. 

 

 

 

https://www.bc-legal.co.uk/component/bclegal-tools/?task=downloadCovidGuide
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