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Welcome 

 

Welcome to the 326
th
 edition of BC Disease News.  

 

Relying on witness evidence to document historic exposures and working 

conditions in long-tail disease claims is a precarious business. In this issue, we 

report that the principles borne out of Gestmin SGPS SA v Credit Suisse (UK) Ltd & 

Anor [2013] EWHC 3560 (Comm), a judgment renowned for appreciating this 

fact, are now an integral part of civil procedure. 

 

We also evaluate how claimant law firms may capitalise on new occupational 

health campaigns, such as #ActionMeso, to drum up new asbestos-related 

disease work, representing victims whose predominant source of exposure was 

not active use of the carcinogen, but more passive encounters / during removal 

works. 

 

Finally, we question whether the Industrial Injuries Disablement Benefit (IIDB) 

scheme is too prescriptive in mandating that coalminers must have been both 

exposed to ‘substantial’ levels of silica dust and received a silicosis diagnosis 

before they are eligible for payments covering lung cancer, in light of an 

academic paper, published in the peer-reviewed BioMed Research International 

journal. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Gestmin, Appendix to PD 57AC (para 1.3) and ‘Fallible’ Human Memory – ‘Lost 

Years’ Claims Quantification – APIL, ACL, FOCIS, the Law Society and the 

Birmingham Law Society on Solicitors’ Guideline Hourly Rates – (-)1.75% Northern 

Irish Personal Injury Discount Rate – Mandatory Blue Inhalers, Occupational 

Asthma and #LaurensLaw – #ActionMeso – Coalmine Dust and Lung Cancer. 

https://www.bailii.org/ew/cases/EWHC/Comm/2013/3560.rtf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Gestmin, on ‘Fallible’ 

Human Memory, is 

Written into the CPR 

 

Since 6 April 2021, key principles from the 

High Court’s ruling in Gestmin SGPS SA v 

Credit Suisse (UK) Ltd & Anor [2013] EWHC 

3560 (Comm) have been enshrined into the 

Civil Procedure Rules.  

 

We have frequently cited Mr Justice 

Leggatt’s ratio at paragraphs 15-22 of 

Gestmin, when analysing judgments on the 

reliability of witness evidence (recalling 

historic exposures and working conditions) 

in long-tail disease litigation: 

 

‘15. An obvious difficulty which affects 

allegations and oral evidence based on 

recollection of events which occurred 

several years ago is the unreliability of 

human memory. 

 

16. While everyone knows that memory is 

fallible, I do not believe that the legal 

system has sufficiently absorbed the lessons 

of a century of psychological research into 

the nature of memory and the unreliability 

of eyewitness testimony. One of the most 

important lessons of such research is that in 

everyday life we are not aware of the 

extent to which our own and other people’s 

memories are unreliable and believe our 

memories to be more faithful than they are. 

Two common (and related) errors are to 

suppose: (1) that the stronger and more 

vivid is our feeling or experience of 

recollection, the more likely the 

recollection is to be accurate; and (2) that 

the more confident another person is in 

their recollection, the more likely their 

recollection is to be accurate.  

 

17. Underlying both these errors is a faulty 

model of memory as a mental record which 

is fixed at the time of experience of an 

event and then fades (more or less slowly) 

over time. In fact, psychological research 

has demonstrated that memories are fluid 

and malleable, being constantly rewritten 

whenever they are retrieved. This is true 

even of so-called ‘flashbulb’ memories, that 

is memories of experiencing or learning of 

a particularly shocking or traumatic event. 

(The very description ‘flashbulb’ memory is 

in fact misleading, reflecting as it does the 

misconception that memory operates like a 

camera or other device that makes a fixed 

record of an experience.) External 

information can intrude into a witness’s 

memory, as can his or her own thoughts 

and beliefs, and both can cause dramatic 

changes in recollection. Events can come 

to be recalled as memories which did not 

happen at all or which happened to 

someone else (referred to in the literature as 

a failure of source memory).   

 

18. Memory is especially unreliable when it 

comes to recalling past beliefs. Our 

memories of past beliefs are revised to 

make them more consistent with our 

present beliefs. Studies have also shown 

that memory is particularly vulnerable to 

interference and alteration when a person 

is presented with new information or 

suggestions about an event in 

circumstances where his or her memory of 

it is already weak due to the passage of 

time.   

 

19. The process of civil litigation itself 

subjects the memories of witnesses to 

powerful biases. The nature of litigation is 

such that witnesses often have a stake in a 

particular version of events. This is obvious 

where the witness is a party or has a tie of 

loyalty (such as an employment 

relationship) to a party to the proceedings. 

Other, more subtle influences include 

allegiances created by the process of 

preparing a witness statement and of 

coming to court to give evidence for one 

side in the dispute. A desire to assist, or at 

least not to prejudice, the party who has 

called the witness or that party’s lawyers, as 

well as a natural desire to give a good 

impression in a public forum, can be 

significant motivating forces. 

 

20. Considerable interference with memory 

is also introduced in civil litigation by the 

procedure of preparing for trial. A witness is 

asked to make a statement, often (as in the 

present case) when a long time has 

already elapsed since the relevant events. 

The statement is usually drafted for the 

witness by a lawyer who is inevitably 

conscious of the significance for the issues 

in the case of what the witness does nor 

does not say. The statement is made after 

the witness’s memory has been “refreshed” 

by reading documents. The documents 

considered often include statements of 

case and other argumentative material as 

well as documents which the witness did not 

see at the time or which came into 

existence after the events which he or she is 

being asked to recall. The statement may 

go through several iterations before it is 

finalised. Then, usually months later, the 

witness will be asked to re-read his or her 

statement and review documents again 

before giving evidence in court. The effect 

of this process is to establish in the mind of 

the witness the matters recorded in his or 

her own statement and other written 

material, whether they be true or false, and 

to cause the witness’s memory of events to 

be based increasingly on this material and 

later interpretations of it rather than on the 

original experience of the events. 

 

21. It is not uncommon (and the present 

case was no exception) for witnesses to be 

asked in cross-examination if they 

understand the difference between 

recollection and reconstruction or whether 

their evidence is a genuine recollection or 

a reconstruction of events. Such questions 

are misguided in at least two ways. First, 

they erroneously presuppose that there is a 

clear distinction between recollection and 

reconstruction, when all remembering of 

distant events involves reconstructive 

processes. Second, such questions 

disregard the fact that such processes are 

largely unconscious and that the strength, 

vividness and apparent authenticity of 

memories is not a reliable measure of their 

truth.   

 

22. In the light of these considerations, the 

best approach for a judge to adopt in the 

trial of a commercial case is, in my view, to 

place little if any reliance at all on 

witnesses’ recollections of what was said in 

meetings and conversations, and to base 

factual findings on inferences drawn from 

the documentary evidence and known or 

probable facts. This does not mean that 

oral testimony serves no useful purpose – 

though its utility is often disproportionate to 

https://www.bailii.org/ew/cases/EWHC/Comm/2013/3560.rtf
https://www.bailii.org/ew/cases/EWHC/Comm/2013/3560.rtf
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its length. But its value lies largely, as I see 

it, in the opportunity which cross-

examination affords to subject the 

documentary record to critical scrutiny and 

to gauge the personality, motivations and 

working practices of a witness, rather than 

in testimony of what the witness recalls of 

particular conversations and events. Above 

all, it is important to avoid the fallacy of 

supposing that, because a witness has 

confidence in his or her recollection and is 

honest, evidence based on that 

recollection provides any reliable guide to 

the truth.  

 

Indeed, in the past 10 editions of BC 

Disease News, the case has been referred 

on 2 occasions: 

• See edition 322 (here), in our 

article entitled: Persuasive Factors 

When Recalling Occupational 

Asbestos Exposure in 1966/67: 

Pinnegar v Kellogg International 

Corporation & Anor [2020] EWHC 

3431 (QB). 

• See also edition 315 (here), in our 

article entitled: Confiding in 

Evidence Pertaining to Historic 

Asbestos Exposure from a 

‘Vulnerable Man with Brain 

Damage’: Smith v Secretary of 

State for Transport [2020] EWHC 

1954 (QB).  

 

More recently, Richard Hermer QC found 

that the disparity between what occurred in 

a road-traffic accident and what the 

witness recalled was ‘best explained by 

many of the factors identified in Gestmin as 

capable of degrading the quality of recall’ 

– see the case of Barrow & Ors v Merret & 

Anor [2021] EWHC 792 (QB). The sitting High 

Court judge reflected that: 

 

‘Leggatt J's insightful reflections on the 

fragility of human memory do serve as a 

beacon to any court seeking to navigate 

through a trial in which conflicting accounts 

are given of the same event by witnesses’. 

 

It therefore seems only par for the course 

that para 1.3 of the Appendix to Practice 

Direction 57AC now reads, as follows: 

 

 

 

Enshrining Gestmin through the CPR is just a small part of a major upheaval underway in the 

Business and Property Courts, on the matter of preparing witness statements for trial. 

 

For personal injury cases, which are not dealt with by the Chancery Division, nor the 

specialist courts of the Queen’s Bench Division, Gestmin has been (un)consciously adopted 

judges determining issues of fact on a regular basis.  

 

As such, extending the scope of CPR 57A.3 is not strictly necessary, but the wording of para 

1.3 of the Appendix to PD 57AC provides a useful reminder nonetheless, if ever the issue of 

depencence on human memory is called into question in any civil matter. 

 

Court of Appeal Overturns Lower Court Ruling on 

the Quantification of a ‘Lost Years’ Claim: Head v 

The Culver Heating Co Limited [2021] EWCA Civ 34 

 

In edition 274 of BC Disease News (here), we précised the High Court’s judgment in the case 

of Head v The Culver Heating Co Ltd [2019] EWHC 1217 (QB), on the quantification of 

damages for loss of earnings, brought about by the claimant’s life expectancy being cut 

short. 

 

The case regarded an occupational mesothelioma claim, whereby the defendant 

employer had accepted liability for negligently exposing the claimant to asbestos in the 

course of his employment as a heating engineer, between 1974 and 1979. Pre-trial, the 

parties had agreed damages for various heads of loss, including ‘care and assistance’; 

‘travel expenses’; ‘miscellaneous expenses’; ‘private medical treatment’ (including 

prospective immunotherapy); ‘audiology costs’, ‘house adaptations’; and ‘equipment’. 

 

However, at the expedited trial, discussion continued on the disputed ‘lost years’ claim, for 

which the claimant assessed losses at £4,421,683, while the defendant assessed losses at 

‘nil’. 

 

Her Honour Judge Melissa Clarke, sitting as a High Court Judge, favoured the defendant’s 

reliance on Adsett v West [1983] QB 826, in which McCullough J ignored ‘income resulting 

from the capital which the deceased already owned at death’.  

 

Adsett was relevant to the facts of Head, because a ‘significant’ proportion of Mr. Head’s 

income was derived from his investments (he had a 90% shareholding in a ‘multi-million 

pound turnover’ business, which paid him dividends). He only earned a fixed, ‘modest’ salary 

as managing director, for tax efficiency purposes. 

https://www.bc-legal.co.uk/bcdn/1173-322-persuasive-factors-when-recalling-occupational-asbestos-exposure-in-1966-67-pinnegar-v-kellogg-international-corporation-anor-2020-ewhc-3431-qb
https://www.bailii.org/ew/cases/EWHC/QB/2020/3431.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2020/3431.pdf
https://www.bc-legal.co.uk/bcdn/1138-315-confiding-in-evidence-pertaining-to-historic-asbestos-exposure-from-a-vulnerable-man-with-brain-damage-smith-v-secretary-of-state-for-transport-2020-ewhc-1954-qb
https://www.bailii.org/ew/cases/EWHC/QB/2020/1954.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2020/1954.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2021/792.pdf
https://www.bc-legal.co.uk/bcdn/883-274-psla-and-lost-years-damages-in-mesothelioma-claim-head-v-the-culver-heating-co-ltd-2019-ewhc-1217-qb.html
https://www.bailii.org/ew/cases/EWHC/QB/2019/1217.html
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Conventionally, ‘lost years’ claims have allowed litigants to recover earned income arising 

from their capacity to work, rather than income derived from capital which survives their 

death.
1
  

 

It was not permissible, at 1
st
 instance, for the claimant to distinguish Head from Adsett on 

the grounds that his investment was a ‘reflection of his acumen, experience, skill and hard 

work’, as opposed to a ‘passive holding in a business’, which would continue to provide 

the same return irrespective of his death. 

 

The claimant’s ‘surplus’ earnings (all sources of income minus living expenses) were less than 

his net dividend income, which meant that no shortfall accrued in the event of death 

(actually a windfall of around £15,000) and the ‘lost years’ claim was dismissed, 

accordingly. 

 

 

 

However, earlier this year, Lord Justices Bean and Males and Lady Justice Andrews 

unanimously allowed the appeal against the decision of HHJ Clarke, which was pursued by 

Mr. Head’s widow (the claimant died shortly after the High Court ruling).
2
 

 

The Court of Appeal deemed it necessary to re-determine the issues at play to ‘avoid real 

injustice’. 

 

Although it was necessary to draw a line between loss of earnings from work and loss of 

income from investments, the deceased was not viewed by the appellate court as a 

‘passenger’ in his business. He was, and would have remained for some time, the ‘driving 

force’ within the company. His ‘modest’ 

salary did not reflect the value of his work 

and was not the full extent of his earnings 

from work. 

 

Inspiration was drawn from Cavanagh J, in 

the recent case of Rix v Paramount 

Shopfitting Company Ltd [2020] EWHC 2398 

(QB) (see edition 324 of BC Disease News 

here, for our analysis on the financial 

dependency claim), to conclude that: 

 

‘… at the time of Mr Head’s death all the 

income which he and his wife received 

from the company (save for the small 

deduction in respect of Mrs Head’s work) 

was the product of his hard work and flair, 

not a return on a passive investment. 

 

Mr Head was free to dispose of that income 

in whatever way he chose’. 

 

In this way, the approach to quantifying 

damages for loss of financial dependency 

and ‘lost years’ is now consistent and Mr. 

Head’s estate was entitled to claim for loss 

of earnings in the ‘lost years’. 

 

Thus, the 1
st
 instance judge’s assessment of 

the ‘lost years’ claim was set aside and the 

case was remitted for an assessment of 

damages before the Senior Master. 

 

Full text judgment can be accessed here. 

 

Head was not a case where a 

mesothelioma victim lived off of national 

lottery winnings prior to being diagnosed, 

nor was it a case where they survived on 

dividends from shareholdings that were not 

the ‘fruits of their own labour’, but a gift (as 

in Adsett). It was also not a case where the 

victim had retired by the date of diagnosis 

and ceased all active involvement with 

their company. If any of these 

circumstances had arisen, then the loss of 

earnings claim for the ‘lost years’ would not 

have been successful. 

 

 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2020/2398.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2020/2398.pdf
https://www.bc-legal.co.uk/bcdn/1187-324-impact-of-financial-dependency-fixing-at-the-date-of-death-in-fatal-claims-rix-v-paramount-shopfitting-company-ltd-2020-ewhc-2398-qb
https://www.bailii.org/ew/cases/EWCA/Civ/2021/34.pdf
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APIL, ACL and The Law 

Society Weigh in on 

Suggested Guideline 

Hourly Rates for 

Solicitors 

 

We laid out the response of the Forum of 

Complex Injuries Solicitors (FOCIS) to the 

Civil Justice Council (CJC) Working Group’s 

consultation on solicitors’ guideline hourly 

rates (GHR), in edition 325 of BC Disease 

News (here). 

 

In summation, it was the Forum’s broadly 

understood position that by only taking into 

account the rates allowed, without first 

considering the distribution of rates claimed 

(on average 15% higher than proposed 

GHR), policy makers were not looking at 

the ‘full spread’ of information and could 

not produce broad approximations of 

actual rates in the market, as intended. On 

the contrary, that the methodology used 

has generated GHR that are ‘out of step’ 

with market inflation, leaving the ‘average 

successful litigant’ with a ‘cost shortfall for 

every hour worked’.  

 

Several other legal bodies have also 

posted responses to the consultation, with 

equal measure of criticism, which we will 

cover sequentially. 

 

The Association of Costs Lawyers (ACL), for 

instance, considered the failure to capture 

data already lodged with the courts in costs 

budgets to be a ‘wasted opportunity’. The 

harvesting and processing of costs 

budgeted information (potentially from 

thousands of cases) was branded an 

‘obvious solution’, not only because it was 

‘not too onerous of a task’, but also 

because it would provide the basis of a 

‘more wide-ranging evidence-based 

review without requiring significant extra 

resources’, which would give a ‘more 

accurate approximation of the actual rates 

in the wider market which are being 

charged to litigants’.
3
 

 

Elsewhere, the Association of Personal Injury 

Lawyers (APIL) commented that recovered 

rates were an inaccurate yardstick for 

calculating new GHR, as they would have 

been assessed in line with previous 

guidance that is now ‘10-years out of date’. 

Despite the fact that the Association was 

‘encouraged’ by the CJC’s acceptance of 

the services producer price inflation (SPPI) 

index for legal services as a reference point 

for annually updating GHR, it was 

‘simultaneously disappointed’ by the 

omission of any ‘firm commitment’ to do this 

to assure that the level of cost inflation 

experienced by the sector is appreciated. 

In the specific context of personal injury 

law, it was argued that claimants often pay 

much lower hourly rates than for other types 

of work at the same firm, i.e. hourly rates 

charged for injury work are ‘artificially 

deflated’. It went on to say that there is a 

‘tendency’ to minimise the costs shortfall 

that clients face because their damages 

must meet their long-term personal injury-

related losses and necessities. 

 

Meanwhile, the Birmingham Law Society 

(BLS) has questioned whether GHR are now 

‘otiose’, to such a degree that it is time to 

ditch the guideline hourly rates (GHR) 

entirely in favour of a market solution, as the 

only way of mirroring what lawyers are 

charging.
4
 It lashed out at defendants’ 

insurers, their legal advisers and costs 

draftsmen for reducing the amount of 

recoverable costs for successful claimants 

in personal injury litigation, before going on 

to label GHR as a ‘costs constraint’, as 

opposed to an indicator of real 

‘commercial rates’. 

 

One of the only outspoken supporters (i.e. 

featured on legal news outlets, such as the 

Law Society Gazette, or Litigation/Legal 

Futures) of the CJC’s consultation so far is 

the Law Society of England and Wales. 

Expressing ‘broad support’ of the 

recommended GHR and its underpinning 

methodology, the independent 

professional body warned that any 

resulting changes should be seen only as 

an interim measure to be ‘constantly kept 

under review’, rather than as a ‘conclusive 

exercise’. It appealed for firm commitment 

to review rates every 3-years, whilst also 

submitting that a more ‘comprehensive 

review’ (of other factors) in the future could 

further ‘assist solicitors in justifying their rates 

and enhance the integrity of the 

profession’. 

 

Whether or not the Council proceeds with 

GHR reform in its current state should 

become clearer in the months that follow. 

 

Ogden Rate in Northern 

Ireland Plummets to  

(-)1.75%, as Rate 

Modifying Legislation 

Faces Delays 

 

Next month, the personal injury discount 

rate (PIDR), applied to lump sum 

compensation awards for future care and 

loss of earnings in Northern Ireland, will 

decrease from 2.5% to (-)1.75%. 

 

When we last reported on the PIDR situation 

in Northern Ireland, in edition 324 of BC 

Disease News (here), we previewed an 

impending judicial review intervention 

against the Department of Justice (DoJ), 

brought by Derry-based road traffic 

accident victim, Paul McCrossan. 

 

If successful, we revealed that this action 

would frustrate the devolved Government 

into setting a drastically lowered interim 

rate before a new rate calculation 

methodology could be established through 

the Damages (Return on Investment) Bill.  

 

On 29 March, The Irish Times shared that Mr. 

McCrossan’s High Court action had been 

halted, with no need for judgment to be 

handed down, as the DoJ had reversed its 

decision not to implement temporary rate 

alteration.
5
 

 

Justice Minister, Naomi Long MLA, 

announced that after ‘careful 

consideration’ of the ‘significant change’ in 

expected timescale for the Damages Bill, 

the Department reviewed its original 

position, with the (-)1.75% rate being 

‘consistent with the current legal framework’ 

https://img1.wsimg.com/blobby/go/be8b5965-34e8-41e9-a505-8a2285394493/FOCIS%20response%20-%20CJC%20Guideline%20Hourly%20Rates%20wo.pdf
https://www.bc-legal.co.uk/bcdn/1198-325-complex-injuries-solicitors-command-guideline-hourly-rates-review-to-take-into-account-rates-claimed
https://www.bc-legal.co.uk/bcdn/1190-324-shabby-ministerial-proposal-makes-autumn-2021-discount-rate-change-in-northern-ireland-an-unlikely-eventuality
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– this will be enacted through secondary legislation, on 31 May 2021.  

 

Expanding on delays experienced in attempting to steer legislation through Stormont, she stated: 

 

‘I had hoped that legislation under the Damages Bill could be enacted by summer 2021 and a rate set under the new framework by 

autumn 2021. To that end I sought to bring accelerated passage of that Bill through the Assembly. However, an expeditious passage of 

the Bill through the Assembly has not proved possible’. 

 

We forewarned our readers that this could be the case when we disclosed that Ms. Long’s proposals had been described as 

‘shabby’ and ‘a disgrace’ by Ministers attending the Committee for Justice (CfJ) meeting, on 19 February, who were concerned that close 

scrutiny of the Bill was being put at ‘significant risk’ by ‘condensed’ scheduling. 

 

In anticipation of the upcoming 31 May milestone, the Association of British Insurers’ (ABI) Head of Public Policy for Northern Ireland, Alastair 

Ross, expressed his ‘surprise’ and ‘disappointment’ in the fact that Northern Ireland will have the ‘lowest discount rate in the world’: 

 

‘The Department of Justice is persisting with an outdated and flawed methodology to calculate the personal injury discount rate, when the 

priority should be continuing its efforts and endeavouring to set a modern fit-for-purpose discount rate system for Northern Ireland’.
6
 

 

Employers’ Duty of Care in Cases of Occupational Asthma – Providing 

Salbutamol Inhalers Under ‘Laurens Law’ 

 

In February 2020, Lauren Reid, a chef from Glasgow, suffered a severe asthma attack in the course of her shift. 

 

Having forgotten her inhaler, the 19-year-old suffered a cardiac arrest. Her heart stopped for a total of 35-minutes, thereafter causing 

severe brain damage. Later that week, her life support machine was turned off and she passed away. 

 

A petition to the Scottish Parliament has subsequently been launched, seeking a new legal requirement for all work establishments to 

provide a blue Ventolin inhaler in their first aid kits. 

 

Simultaneously, Ms. Reid’s family have launched ‘Laurens Law’, a supplementary health and safety campaign, which has garnered support 

from Unichef, the national chefs union. 

 

Essentially, what the petition and overarching campaign hope to achieve is an exemption for the emergency use of prescribed inhalers 

(salbutamol) in commercial food premises – extending the expectations of a reasonable employer? 

 

Such an exemption was previously instituted for children in school premises, in 2014, when the Human Medicines Regulations 2012 was 

amended by the UK Government – see the Human Medicines (Amendment) (No. 2) Regulations 2014.
7
  

 

 

(from the Explanatory Note to the 2014 Amendment Regulations) 

 

Although the exact trigger of Ms. Reid’s work-related death is still unknown, the ‘Laurens Law’ website states that employees in the catering 

sector are at an ‘exceptionally high risk’ of occupational asthma. Further, that this ‘very real and increasing’ risk is caused by ‘recognised 

triggers’, such as ‘flour, fumes, heat, dust, odours, and a lack of fresh air’. 

 

 

 

 

https://www.change.org/p/scottish-parliament-lauren-slaw-asthma-awareness?redirect=false
https://laurenslaw.co.uk/
https://www.legislation.gov.uk/uksi/2012/1916/pdfs/uksi_20121916_en.pdf
https://www.legislation.gov.uk/uksi/2014/1878/pdfs/uksi_20141878_en.pdf
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#ActionMeso Sees 13 

Claimant Law Firms Join 

Forces to Raise Asbestos 

Awareness 

 

Across the UK, 13 personal injury claimant 

law firms came together, during the week 

commencing 5 April 2021, to support a new 

national campaign, called ActionMeso.  

The 13 firms are as follows: 

• Asbestos Law Partnership (ALP). 

• Boyes Turner. 

• Digby Brown. 

• Fieldfisher. 

• Graysons.  

• Hodge Jones and Allen. 

• Hugh James. 

• Irwin Mitchell. 

• Larcomes.  

• Leigh Day.  

• Royds Withy King.  

• Slater and Gordon.  

• Thompsons. 

 

Under the hashtag, #ActionMeso, patients, 

carers, charities, support groups, medical 

professionals, asbestos removal 

companies, the construction industry, law 

firms and other affected organisations will 

culminate to deliver a message to the 

public that asbestos remains a problem 

that must be addressed, despite the fact 

that blue (crocidolite) and brown (amosite) 

asbestos were banned in 1985 and white 

(chrysotile) asbestos was banned in 1999.  

 

As part of ALP’s media release, Partner, 

Helen Wilson, explained that: 

 

‘Asbestos is often thought to be a problem 

of the past but it’s not. Today people 

continue to be needlessly exposed to 

asbestos dust.  In the past the biggest 

danger from asbestos was it being put in 

buildings, now the danger is asbestos 

deteriorating undetected or being 

removed in an unsafe way. It is not a historic 

problem’.
8
 

 

Building on this, Digby Brown shared the 

views of Fraser Simpson, Partner and Head 

of its Industrial Disease department:  

 

‘Asbestos and its dangers is not just a 

legacy of our industrial past. New 

generations are at risk due to the continued 

presence of asbestos in our homes, 

workplaces and many of our public 

buildings such as schools, hospitals and 

universities’.
9
 

 

These views were echoed by Harminder 

Bains, a Partner at Leigh Day: 

 

‘Exposure to asbestos is not 

historical. People are being exposed every 

day in the UK and around the world in many 

places such as hospitals, schools, banks, 

offices and their homes. The successive 

Governments in the UK have so far failed to 

highlight the enormity of the problem … The 

asbestos industry is alive and kicking’.
10

 

 

Besides simply spreading awareness of 

mesothelioma and the risks associated with 

asbestos, the campaign’s other key aim is 

to eradicate mesothelioma and asbestos in 

its entirety by promoting the Mesothelioma 

Patient Charter to healthcare providers, the 

Government and employers. 

 

As a starting point, ActionMeso is inviting the 

public to subscribe to the website and 

follow the relevant social media pages, on 

Facebook, Twitter, Instagram and YouTube, 

where information is expected to be posted 

on a regular basis. 

 

This material will likely relate to a series of 

awareness-building activities throughout 

the year, leading up to a major annual 

Action Mesothelioma Day (AMD). The 2021 

AMD will be held virtually, with the 

subsequent 2022 event potentially taking 

place in person.
11

 

 

Claimant law firms state that they will assist 

the campaign by sharing and liking 

#ActionMeso marketing and helping to 

develop future campaigns and projects by 

lending experience accrued through 

handling disease claims and campaigns 

internationally. 

 

Previously, we reported in edition 305 (here) 

that Mesothelioma UK had established a 

legal panel, comprising of Fieldfisher, Hugh 

James, Irwin Mitchell, Leigh Day, Novum 

Law, Royds Withy King, Slater & Gordon, 

and Thompsons.  

 

Similarly to ActionMeso, the Mesothelioma 

UK initiative was designed to support and 

raise awareness of the charity at 

fundraising events and campaigns, 

provide donations through legacies and 

share information and research.  

 

Evidently, claimant firms are engaging with 

partners whose principal objective is to 

equip swathes of the public with knowledge 

of the dangers of asbestos, as sources of 

exposure transition from active use of the 

material to more passive encounters and 

removal works. It would be naïve to suggest 

that this was not part of a targeted 

corporate strategy to drive asbestos-

related disease claims numbers. 

 

Academics Call for 

Stricter Measures for 

Controlling ‘Coalmine 

Dust’ Following a Global 

Lung Cancer Review 

 

Back in April 2018, the Industrial Injuries 

Advisory Council published a Position Paper 

on ‘Coal mining, silicosis and cancer’.  

 

We covered this in edition 237 of BC 

Disease News (here). 

 

The Paper was primarily concerned with the 

potential eligibility of coalminers with 

silicosis to claim disablement benefit for 

lung cancer under the prescribed disease, 

D11: ‘Primary carcinoma of the lung where 

there is accompanying silicosis’, after a 

trade unionist representative questioned 

whether coalminers were included within 

the description: ‘tunnelling in, or quarrying 

sandstone or granite’. 

 

https://ukmesoalliance.org/wp-content/uploads/2020/06/Mesothelioma-Patient-Charter-v1.pdf
https://ukmesoalliance.org/wp-content/uploads/2020/06/Mesothelioma-Patient-Charter-v1.pdf
http://www.actionmeso.org/
https://www.facebook.com/watch/actionmeso/
https://twitter.com/ActionMeso
http://www.linkedin.com/company/actionmeso
https://www.youtube.com/channel/UCJrBWTxDIL9s93M_fRvg8SQ
https://www.bc-legal.co.uk/bcdn/1084-305-mesothelioma-charity-establishes-heavyweight-legal-panel.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/717040/coal-mining-silicosis-and-lung-cancer-iiac-position-paper-41.pdf
https://www.bc-legal.co.uk/bcdn/601-237-iiac-position-paper-on-coal-mining-silicosis-and-lung-cancer.html
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Ultimately, the Council recommended that a prima facie case exists for recognising a disease in a coalminer with lung cancer if: 

• A diagnosis of silicosis can be sustained; and 

• Their work involved tunnelling in, or quarrying sandstone or granite. 

 

It must also be shown that the dust exposure was plausible, containing silica in sufficient proportion. 

 

An important part of the Report’s discussion section, which links to the present article, was the Council’s declaration that coalminers are 

not ordinarily at increased risk of lung cancer, due to the absence of an exposure-response relationship with exposure to coal dust. 

Essentially, that lung cancer risk will only increase where there has been ‘substantial exposure’ to silica, generally through activities such 

as ‘tunnelling, hard heading and brushing, roof bolting, drilling (other than into coal), but explicitly involve cutting hard rock, usually 

sandstone’.  

 

Contrary to this, a recent systematic review and meta-analysis carried out by a team of Chinese researchers, has identified ‘high quality 

evidence’ of a positive association between coalmine dust exposure and lung cancer mortality, disproportionately affecting Asian 

populations compared to the general population (with no or low dust exposure), between 1980 and 2000.
12

 

 

A total of 22 different studies (7 of which concentrated on UK coalmining), documenting 8,909 coalminer deaths between 1964 and 2017, 

were analysed.  

 

The pooled relative risk of mortality from lung cancer across all studies was 1.16 for coalminers, with the risk being greater in the period 

from 1980 to 2000 (1.56) than before 1980 (0.99) or after 2000 (1.09). Cohort studies also revealed higher risk levels (1.42) than case control 

(1.26) or descriptive studies (1.01). As regards to the relevant control groups, coalminers exposed to mining dust were more susceptible to 

lung cancer deaths against the general population (1.23), than against other coalminers (1.19) or quarrymen (0.78). The most prominent 

heterogeneity among enrolled studies was ostensibly caused by ethnic differences, as the risk estimate for lung cancer mortality among 

the Asian population was 4.94, versus 1.05 for Caucasians and 0.96 for Caucasian/Black populations. Further, a statistically significant 

correlation between dust exposure and deaths from lung cancer was observed in studies of high quality (1.28), but not in those of moderate 

quality (1.01). 

 

Overall, the study authors reflect that the magnitude of the risk to Asian populations, especially, is of ‘major global public health 

importance’, which ‘should prompt relevant departments to take more strict measures for the measurement and control of the 

occupational dust and the protection for coalminers’ worldwide. 

 

They conclude that there is ‘an urgent need for the accurate estimate of mortality risk from lung cancer for coalminers’. 

 

An acknowledged limitation of this study was the apparent variance in lung cancer mortality, most substantially influenced by ethnicity, 

to the extent that coalmine dust exposure may not in fact increase the risk for Caucasian and Black individuals. 
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It was openly admitted that ‘evidence on 

the carcinogenicity of coalmine dust in 

occupational settings is still conflicting’, but 

what was not recognised by the 

researchers involved in this study was that 

varying mortality risk levels could have 

been recorded because coal dust and 

silica dust were not explicitly differentiated 

under the ‘coalmine dust’ umbrella. There 

was no mention of silicosis and therefore no 

evaluation of lung cancer mortality without 

silicosis, potentially caused by ‘coal dust’ 

alone. 

 

We will continue to monitor this field of study 

for the purposes of future IIAC reviews on 

the subject. 
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Welcome 

 

Welcome to the 327
th
 edition of BC Disease News.  

 

In this issue, we describe the current status of the Overseas Operations (Service 

Personnel and Veterans) Bill, which proposes to introduce a 6-year longstop for 

civil claims brought against the Ministry of Defence (MoD) by (ex-) service 

personnel, in respect of personal injuries or death, that relate to overseas 

operations of the armed forces (‘overseas armed forces actions’). 

 

Elsewhere, we consider the impact of new study findings, announced at this 

year’s Diabetes UK Professional Conference (DUKPC), on work-related upper limb 

disorder (WRULD) claims. 

 

Finally, we review employers’ duty of care owed to staff who are presently working  

from home, under the Health and Safety (Display Screen Equipment) Regulations 

1992, in light of optometrists’ recent experience of so-called ‘coronavision’, which 

has been linked to digital screen use.  

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

SUBJECTS 

 

Overseas Operations (Service Personnel and Veterans) Bill – Type 1 Diabetes 

Causes Frozen Shoulder, Trigger Finger, Carpal Tunnel Syndrome and Dupuytren’s 

Contracture – Computer Vision Syndrome, Remote Working During Coronavirus 

Lockdowns and Duties Under the Health and Safety (Display Screen Equipment) 

Regulations 1992 – Carpal Tunnel Syndrome Prevalence Among Office Workers 

Versus Construction/Manufacturing Workers – Carbon Nanotubes and 

Mesothelioma. 

 

 

https://publications.parliament.uk/pa/bills/cbill/58-01/0117/20117.pdf
https://publications.parliament.uk/pa/bills/cbill/58-01/0117/20117.pdf
https://www.legislation.gov.uk/uksi/1992/2792/contents/made
https://www.legislation.gov.uk/uksi/1992/2792/contents/made
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Houses of Parliament Enter ‘Ping Pong’ Phase Over Bill Devised to Modify the 

Limitation Period for Personal Injury Claims 

 

On 14 April 2021, the final Report Stage of the Overseas Operations (Service Personnel and Veterans) Bill took place in the House of Lords, 

which was the penultimate opportunity for members to debate potential amendments to the legislation (unlike in the Commons, 

amendments could also have been tabled at the 3
rd

 reading
1
).

2
 

 

We last discussed this topic in our ‘Horizon Scan’ of the Disease Market for 2021, here. 

 

Part 2 of the Bill was drafted in such a way that it seeks to amend the statute of limitations in the specific context of civil claims brought 

against the Ministry of Defence (MoD) by (ex-) service personnel, in respect of personal injuries or death, which relate to overseas operations 

of the armed forces (‘overseas armed forces actions’) – see clauses 8 and 9. 

 

 

 

In its original format, the Bill varies the ordinary workings of the Limitation Act 1980 by preventing the court from exercising its discretionary 

power to disapply the primary limitation period, pursuant to s.33, after the expiration of 6-years from either ‘the date on which the cause of 

action accrued’, or ‘the date of knowledge (if later) of the person injured’ – see s.11(4). 

 

For prospective long latency noise-induced hearing loss (NIHL) or asbestos-related disease claims, the 6-year longstop would not affect 

claimants who commenced litigation within the limitation period, i.e. 3-years from the ‘date of knowledge’ (this would ordinarily be 

acquired later than the ‘cause of action’ in such claims). 

 

If, however, a hypothetical claim was brought out of time, the claimant would only have an additional 3-years after the relevant date, 

subject to the success of a s.33 application. Once 6-years from the ‘date of knowledge’ elapses, a court would no longer be able to 

exercise its jurisdiction to hear the claim on an indefinite basis.  

 

Nonetheless, the claimant would (if they had not already) still benefit from 1 more year to seek redress under the no-fault Armed Forces 

Compensation Scheme (AFCS), which establishes a 7-year limitation period. 

 

In reality, statistics show that 94% of service personnel and veterans who brought claims relating to events in Iraq and Afghanistan did so 

within six years of the date of the incident or the date of knowledge. It is argued that only a small number of claims could be affected by 

the 6-year longstop and that the Government would ‘widely publicise the new longstops through briefing notes and routine ordered across 

all three [military] services’ to pre-empt these claims – read the open letter to the Parachute Regimental Association, dated 23 September 

2020, here. 

https://publications.parliament.uk/pa/bills/cbill/58-01/0117/20117.pdf
https://www.bc-legal.co.uk/bcdn/1164-319-horizon-scan-of-the-disease-market-for-2022.html
https://www.legislation.gov.uk/ukpga/1980/58/pdfs/ukpga_19800058_en.pdf
https://theparachuteregimentalassociation.com/johnny-mercer-mp-minister-for-defence-people-and-veterans/
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On the flipside, antagonists in the Lords counter that ‘carving out claims by service personnel from the longstops would have very little 

practical impact’, i.e. would affect so few claims that it is not worth legislating for. 

 

At the 2
nd

 reading, a fortnight ago, Liberal Democrat peers, Lord Thomas of Gresford and Baroness Smith of Newnham, jointly tabled 

‘Amendments 7 and 8’, with the purpose of removing clauses 8 and 9 from the Bill (see image above), on limitation period restrictions. 

 

However, these were not pressed and instead, Labour peer, Lord Tunnicliffe, moved to discuss and vote on ‘Amendment 13’, which sought 

to exempt serving or former service personnel (but not civilians) from the longstop by inserting a new clause after clause 12 into the Bill, as 

follows:
3
 

 

 

 

‘Amendment 13’ (referred to as ‘Lords Amendment 4’ in subsequent official publications
4
) was passed by 300 votes to 225.

5
  

 

 

(Source: Parliament) 

https://votes.parliament.uk/Votes/Lords/Division/2500
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As documented in the Lords Hansard report of the final Report Stage, Lord Tunnicliffe was sceptical of the MoD launching ‘three times more 

investigations against personnel who pursue civil claims than it did five years ago’ and implied that the Government was ‘increasingly 

more suspicious of civil claims from troops against the MoD’. It was for this reason that he submitted that lawmakers should not ‘provide 

additional limitational hurdles’.
6
 

 

Later on in the debate, Crossbencher, Lord Stirrup, shut down proponents of limitation changes, who say that the vast majority of claims 

advanced by service personnel relate to events in the UK rather than overseas operations, by denouncing such statements as ‘irrelevant’. 

 

‘To argue that only a small number of service personnel would suffer injustice does not seem to me a respectable position for a Government 

to take at any time, let alone in a Bill that is supposed to provide support and reassurance to those people’. 

 

Some peers were critical of ‘Amendment 13’ for creating a 2-tier system for claims, whereby veterans are allowed more time to bring their 

overseas operations personal injury case than civilians. Labour peer, Baroness Chakrabarti, was of this opinion, seeing it as ‘levelling down’, 

as opposed to ‘levelling up’, to deny overseas civilians equivalent protections. Despite preferring ‘Amendments 7 and 8’ for their so-called 

‘wrecking’ effect, she still supported ‘Amendment 13’, on the basis that ‘half a loaf is better than no bread’. 

 

Similarly, the Association of Personal Injury Lawyers welcomed the voted-for amendment, but warned that it ‘does not go far enough’.
7
 

 

After the 3
rd

 Reading, the Bill was transferred back to the Commons for consideration of the Lords amendments, pending Royal Assent. 

 

Scrutiny took place on 21 April, with the House fundamentally disagreeing with the tabled Amendment for the following reason: 

 

‘Because the limitation periods proposed in Part 2 of the Bill allow reasonable time for the bringing of claims, and it would be incompatible 

with the European Convention on Human Rights for different periods to apply in respect of different types of claimant’.
8
 

 

The Lords and Commons are now engaged in political ‘ping pong’, during which period the Bill will go back and forth between each 

place until both Houses reach agreement on its exact wording.
9
 

 

 

(Source: Parliament) 

 

Today, the House of Lords was due to start considering the Commons amendments, but readers will have to wait until the next issue of BC 

Disease News to find out whether any compromise has been reached. 

 

Conservative Party architect of the Overseas Operations Bill, Johnny Mercer MP, was ‘relieved of his responsibilities’ last Tuesday. He has 

since been replaced by Leo Docherty MP.
10

 

 

https://bills.parliament.uk/bills/2727
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Type 1 Diabetes 

‘Directly Increases’ Risk 

of Dupuytren’s 

Contracture and Three 

Other Musculoskeletal 

Disorders, University of 

Exeter Team Discovers 

 

Up until recently, it was understood that 

some musculoskeletal conditions are more 

common in those who also have been 

diagnosed with type 1 diabetes, but it was 

not clear as to whether diabetes was 

having a ‘causal’ role or was merely 

‘associated’ (with other factors in play). 

 

However, at this year’s Diabetes UK 

Professional Conference (DUKPC), it was 

presented that a group of academics at 

the University of Exeter had, for the first time, 

shown that 4 musculoskeletal (MSK) 

disorders can manifest as a ‘direct 

complication’ of type 1. These are as 

follows: 

• Frozen shoulder;  

• Trigger finger (also known as 

stenosing tenosynovitis/stenosing 

tenovaginosis); 

• Carpal tunnel syndrome (CTS); 

and  

• Dupuytren’s contracture. 

 

Type 1 diabetes, which is not to be mistaken 

with lifestyle-induced type 2, is an 

autoimmune disease which occurs when 

the body’s immune system attacks insulin-

producing cells in the pancreas, thus 

raising blood sugar levels. It accounts for 

around 8% of the 3.9 million people in the 

UK who have been diagnosed with 

diabetes.
11

 

 

As reported by the Evening Standard, the 

Exeter team arrived at their findings by 

reviewing genetic and health data, 

sourced from the UK Biobank and FinnGen 

(Finnish) databases.
12

 

 

From this, it was established that those with 

type 1 diabetes were more likely to develop 

a range of health complications.  

 

They then applied a statistical technique, 

called ‘Mendelian randomisation’, to test 

causality. 

 

What they came to realise was that type 1 

diabetes ‘directly increased’ the risk of 

developing the 4 conditions listed above, 

which typically induce pain and reduce 

mobility in shoulders, hands, wrists and 

fingers. The same could not be said for 

joint-degenerating osteoarthritis. 

 

Lead researcher, Dr. Harry Green, hopes 

that by having a better grasp of the causal 

role that type 1 disease (resulting from long-

term high blood sugar levels) plays in the 

onset of MSK complications, a path will be 

paved for these complications to be 

recognised earlier in patients and in turn, 

more timely treatment and improved 

outcomes should follow. 

 

It is ‘crucial’ that healthcare professionals 

and patients with type 1 are now made 

aware of these findings (alongside 

established complications, such as heart 

attacks, kidney failure and stroke), says Dr. 

Elizabeth Robertson, Director of Research at 

Diabetes UK. 

 

Naturally, it is vital for professionals in the 

field of personal injury law to heed these 

findings too. In a hypothetical industrial 

disease claim, involving a construction 

worker/engineer with trigger finger, could it 

be that an entry of type 1 diabetes in the 

claimant’s medical records, in conjunction 

with an arguable breach defence, can 

bring (the prospect of) litigation to a 

conclusion in the employer’s/insurer’s 

favour. 

 

 

 

 

 

Unintended 

Consequences of 

COVID-19 Infections: 

30% Increase in 

Remote Workers 

Presenting with 

Computer Vision 

Syndrome 

 

According to optometrists, Sarah Arnold 

and Deborah Young, digital eye strain (also 

known as ‘computer vision syndrome’) is an 

‘emerging public health issue’, which, like 

musculoskeletal disorders (see our article in 

edition 323 of BC Disease News, here) has 

been exacerbated by the SARS-CoV-2 

pandemic.  

 

Writing in Personnel Today, they 

documented their recent experience, as 

practitioners at display screen equipment 

(DSE) risk assessment provider, Eyes for 

Work, of a 30% increase in patients 

complaining of digital eye strain since the 

1
st
 coronavirus lockdown, in spring of 

2020.
13

 

 

Characterised by dry and tired eyes, 

headaches, blurred vision, screen glare 

and neck pain, digital eye strain is now the 

most common computer-related repetitive 

strain injury (RSI) among workers, surpassing 

carpal tunnel syndrome (CTS) and 

tendonitis. 

 

On average, daily use of computer screens 

currently exceeds 13-hours and visual 

discomfort increases with screen time.  

 

Workers are said to have ‘sharply rising’ 

rates of ocular irritation, with present 

estimates pointing to as many as 90% of 

screen users. Last year, the College of 

Optometrists predicted that millions of 

Britons could suffer from a collection of 

symptoms dubbed ‘coronavision’, after an 

Opinium poll of 2,000 workers revealed that 

22% had noticed a worsening of vision 

during lockdown and 32% attributed this to 

https://www.bc-legal.co.uk/bcdn/1185-323-unintended-consequences-of-covid-19-infections-surging-increase-in-musculoskeletal-complications-affecting-remote-workers
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an increase in screen time.
14

 The College is collaborating with Anglia Ruskin University to assess the effects of the coronavirus pandemic 

on the management of eye disorders. 

 

Ms. Arnold and Ms. Young expressed concern that employers have apparently offered ‘little, if any’ support to remote workers throughout 

the coronavirus pandemic and are thus ‘contravening their duty of care’. More than this, they expressed concern over the ‘far reaching’ 

physical and psychological impact of ignoring good ‘eye-gonomic’ practices, i.e. following the ‘science of optimising occupational vision 

and structuring work environments/practices to nurture sustainable eye comfort and visual function’. 

 

Employers are duty bound, under the Health & Safety at Work Act 1974, ‘to manage and reduce the risks which employees are exposed 

to when they carry out their work’, and the Health and Safety Executive (HSE), in May 2020, updated its guidance to stipulate that the 

responsibilities owed to remote workers are the same as any other: 

 

‘If you have staff working at home, you must still manage the risks to their health from Display Screen Equipment’. 

 

Whilst the functionality of in-house occupational health professionals conducting DSE risk assessments remotely is impractical, DSE 

assessments can be carried out by employees themselves in their own homes, using online questionnaires to produce ‘tailored, evidence 

based, self-help strategies as well as best practices to ensure their visual health is maintained’. 

 

Traditionally, symptoms of poor eye health could be alleviated or resolved by making ‘eye friendly’ changes to work 

environments/management strategies and also attending regular eye examinations. 

 

Ms. Arnold and Ms. Young, however, speculate over growing concern that it is no longer a ‘complete solution’ for an employer to simply 

signpost employees (at their request) to undergo an ‘eye and eyesight test’ with an optician – pursuant to Regulation 5 of the Health and 

Safety (Display Screen Equipment) Regulations 1992. 

 

 

 

They argue that routine eye test appointments often assign insufficient time to comprehensively investigate digital eye strain. Further, that 

employees are inadequately equipped to describe their impediments for an optometrist to make an accurate diagnosis. Finally, that even 

if advice on the management of their condition is received, it is often generic, verbal and can be forgotten. 

 

Overall, the Personnel Today article’s message is that employers should be ‘investing in employees’ training and education and providing 

them with eye-gonomic and ergonomic solutions can mitigate occupational injuries (in other words ones that arise out of and in the course 

of your employment)’: 

 

‘Education is key to protect workforces but also themselves from personal injury claims’. 

https://www.legislation.gov.uk/ukpga/1974/37/contents
https://www.legislation.gov.uk/uksi/1992/2792/contents/made
https://www.legislation.gov.uk/uksi/1992/2792/contents/made
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Ultimately, litigation is a ‘difficulty’ that employers may face if they fail to address digital eye 

health alongside their ergonomic duty of care. 

 

Carpal Tunnel Syndrome Among Construction 

Workers Still Outpacing Office-Related Injuries, Say 

US Researchers  

 

American researchers at Henry Ford Health System have conducted a retrospective study 

on carpal tunnel syndrome (CTS) incidence among workers, using data from the US ‘Bureau 

of Labor Statistics’ (BLS), from 2003 to 2018.  

 

The purpose of this investigation was to better define the relationship between occupational 

industries and levels of CTS risk. 

 

 

[Source: Wikimedia Commons – Bruce Blaus (20 August 2013): ‘Blausen.com staff (2014) “Medical gallery of Blausen 

Medical 2014’. WikiJournal of Medicine 1 (2). DOI:10.15347/wjm/2014.010. ISSN 2002-4436] 

 

Publishing their findings in the Journal of Occupational and Environmental Medicine,
15

 they 

stress that, in spite of conflicting information in previous studies, workers in construction and 

other manufacturing jobs may be more susceptible to developing the condition than those 

who work in office roles.
16

 

 

It is assumed that lifting, gripping and forceful wrist motion associated with blue collar roles 

has contributed towards rates of CTS that outpace those caused by physical forces (e.g. 

from use of computers) typically associated with white collar roles. 

 

Comparisons were made with Jenkins et al (2013),
17

 an analysis of CTS in the working Scottish 

population, from 2006 to 2010, using data from the General Registrar Office for Scotland. 

It was exposed that: 

 

‘While the incidence rates differ greatly between the two studies, both this UK study and our 

BLS study found higher incidence rates among labour type work when compared with 

clerical-type work’. 

As evidence of this: 

• Overall CTS incidence rate in the 

US (1.0 per 10,000 people) versus 

overall CTS incidence rate in 

Scotland (10.3 per 10,000 

people). 

• CTS incidence rate in the US labour 

industry (2.2 per 10,000 people) 

versus CTS incidence rate in 

Scottish ‘skilled trades 

occupations’
18

 (13.6 per 10,000 

people). 

• CTS incidence rate in the US 

clerical industry (0.6 per 10,000 

people) versus CTS incidence rates 

in Scottish ‘managers, directors 

and senior officials’
19

 (4.4 per 

10,000 people) / ‘administrative 

and secretarial occupations’
1
 (8.2 

per 10,000 people) / ‘sales and 

customer service technicians’
20

 

(9.6 per 10,000 people). 

 

Direct comparison with the UK study was 

‘difficult’, though, as there were differences 

in the definitions of CTS injuries, reporting 

inaccuracies and the categorisation of 

occupations. 

 

Regardless, Senior Investigator, Charles 

Day M.D., considers that the results of this 

latest investigation serve as ‘an important 

reminder that carpal tunnel is a primary 

contributor to hand and upper extremity 

pain in both the clerical and 

manufacturing workplaces, and that 

ergonomic conditions for workers in both 

industries should be equally considered’. 

 

Of course, it was acknowledged that there 

are employees in labour industries whose 

responsibilities are primarily clerical in 

nature and vice versa, but equating 

manufacturing/construction and clerical 

industries with stereotypical tasks was 

deemed to be an ‘adequate 

representation’ of the norm. 

 

A positive outcome to emerge from the 

investigation was that work-related CTS 

injuries across all private industries declined 

over the monitoring period, but this trend 

could not be decisively attributed to 

improvement in worker safety/ergonomics, 

nor to changes in reporting requirements.  

https://upload.wikimedia.org/wikipedia/commons/3/38/Carpal_Tunnel_Syndrome.png
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As such, the researchers have called for a large, randomised population study, ‘using age, 

sex, and body weight matched workers who are randomized to labour-type or computer-

based activities over a long period of time assessing for CTS symptoms and carpal tunnel 

pressure’. British research covering these bases would be useful as a prognosticator of 

where risk (of personal injury litigation) lies. 

 

New Study Expresses ‘Significant Concern’ for Work 

with Carbon Nanotubes Due to Risk of 

Mesothelioma 

 

Nanomaterials have 1 or more of dimensions the size of a few nanometers (nm), where 

1,000,000,000nm = 1m. Carbon nanotubes (CNTs) are among the most promising type of 

nanomaterial in the field of nanotechnology. 

 

CNTs are composed of graphene sheets, consisting of a series of carbon rings rolled into 

cylindrical fibres, with an external measurement between 1 and 100nm.  

 

In layman’s terms, they are very long, thin tubes made up of carbon atoms and are used 

to manufacture exceptionally small, strong, lightweight materials, e.g. bicycles, helmets, 

aircraft, automobiles, medicines, textiles, water filters and computer motherboards.  

 

 

[Source: Wikimedia Commons – The Commonwealth Scientific and Industrial Research Organisation (2 November 

2005)  ‘Carbon nanotubes being spun to form a yarn’] 

 

However, in the past, we have pointed towards the potential dangers of exposure to carbon 

nanotubes, as they share some physico-chemical properties with asbestos fibres. For 

instance, they both have high aspect ratios (length is far greater than diameter) and are 

both biopersistent (unlikely to be expelled from the lungs once inhaled). 

 

In edition 208 of BCDN (here), we revealed that 10% to 25% of mice, which had been 

exposed to CNTs in an experimental animal study, went on to develop mesothelioma, with 

long-term inflammation visible in pleural spaces, leading to the inactivation of tumour 

suppressing genes. Months later, (here), we went on to divulge that workers involved in the 

production of multi-walled CNTs displayed 

elevated signs of inflammation and 

damage to blood vessel linings – an early 

indicator of cardiovascular disease. 

 

That being said, we professed (here), in our 

feature article on non-asbestos-related 

causes of mesothelioma, that there is still 

little epidemiological evidence, let alone 

definitive proof, that they are hazardous to 

humans. Further, that it could take several 

decades of intense research to discover 

this, potentially once latency periods have 

begun to elapse. 

 

In an immense world of nanomaterials, 

CNTs constitute a diverse, or heterogenous, 

sub-group and it not yet understood which 

characteristics [e.g. length, size (surface 

areas), diameter (mass concentrations), 

impurities, the method used for 

synthesis/dispersion of the final product, or 

a combination of these properties], whether 

separately or in combination, influence 

their carcinogenic potential. It is therefore 

recognised that generalised conclusions 

on CNT toxicity should not be drawn. 

 

However, scholars affiliated with non-profit 

charity, the Sbarro Health Research 

Organization, and the Department of 

Medical Biotechnology at the University of 

Siena, Italy, have, in the journal, Cancers, 

highlighted evidence of CNTs having a 

strong inflammatory impact on the 

respiratory system (similar to that of 

asbestos) and correlating with molecular 

alterations known to have a key role in 

mesothelioma onset.
21

 

 

Giordano and Barbarino (2021) were 

particularly interested in studies published 

after the International Agency for Research 

on Cancer’s (IARC) classification of long, 

rigid, needle-shaped Mitsui-7 carbon 

nanotubes as ‘possibly carcinogenic to 

humans’ (class 2B), in 2014. 

 

Adhering to the IARC’s protocol for defining 

an agent as a human carcinogen, this 

latest review was structured to assess the 

potential adverse respiratory effects of 

CNTs (paying particular attention to pleural 

membranes), in line with a prescriptive list 

of parameters: 

https://commons.wikimedia.org/wiki/File:CSIRO_ScienceImage_1074_Carbon_nanotubes_being_spun_to_form_a_yarn.jpg
https://www.bc-legal.co.uk/bcdn/320-208-study-finds-possible-link-between-carbon-nanotubes-and-mesothelioma.html
https://www.bc-legal.co.uk/images/pdf/221-BC-Disease-News-2018-03-02-Edition-221.pdf
https://www.bc-legal.co.uk/bcdn/529-229-non-asbestos-related-causes-of-mesothelioma.html


 
  PAGE | 20 

 

 

• Induces oxidative stress;  

• Induces chronic inflammation;  

• Induces epigenetic alterations;  

• Is genotoxic;  

• Alters DNA repair or causes 

genomic instability;  

• Causes immortalization;  

• Alters cell proliferation, cell death, 

or nutrient supply;  

• Acts as an electrophile either 

directly or after metabolic 

activation;  

• Is immunosuppressive; and  

• Modulates receptor-mediated 

effects. 

 

Work environments (e.g. laboratory 

handling and packaging of the final 

product) are thought to be the principal 

source of human exposure (through 

pulmonary inhalation), and between 2015 

and 2020, there were 9 studies performed 

on humans exposed to CNTs in the 

workplace, which indicated that exposure 

can stimulate sustained inflammatory 

responses, oxidative stress, fibrosis, 

histological alterations, mesothelial 

hyperplasia, mesothelioma, and lung 

tumours. 

 

Ultimately, the authors concluded that a 

‘global improvement of studies on exposed 

human populations’ is urgently needed, as 

well as a need to address the ‘non-

applicability of disproportionate 

precautionary measures of exposure 

control’.  

 

They offered ‘strong support’ for the 

creation of a repository of biological 

samples pertaining to exposed workers, in 

order to monitor ‘biologically relevant 

changes over time’; for less variability 

among instruments used for sampling and 

analysing exposure, and for the foundation 

of criteria (regarding ‘preparation and 

dispersion, concentrations, models and 

methods to use’) that will ensure the 

reliability, reproducibility and 

comparability of clinical data. 

 

By introducing some of these changes and 

simply conducting more studies, it is hoped 

that the principal obstacles to reaching a 

consensus on the dangers of CNT 

exposures (CNT heterogeneity, varied use 

of CNT types across companies over time, 

a lack of specific legislation addressing 

nanomaterial manufacturing processes 

and low numbers of participants in extant 

scientific literature) can be overcome. 

 

It was deemed ‘fortunate’ that the ‘CNT era’ 

is only just beginning. Though data on CNTs 

carcinogenicity is sparse, there is an 

‘opportunity’, now, to establish safe 

management of these materials: 

 

‘While we cannot precisely assess which 

modifications in the genome or in the 

epigenome will lead to mesothelioma 

onset, we do know that the long latency of 

malignant mesothelioma is sustained by 

decades of chronic inflammation in an 

aberrant microenvironment rich in ROS 

[reactive oxygen species] and the resulting 

oxidative DNA damage. We must carefully 

reflect on the data supporting the strong 

inflammatory potential of CNTs, similar to 

that of asbestos, as well as the data 

correlating CNT exposure with molecular 

alterations known to have a key role in 

mesothelioma onset’. 

 

N.B. As was eluded to above, even though 

occupational exposure during CNT 

synthesis is an issue of ‘significant concern’, 

there is still no common standard for 

defining worker risk levels.  

 

Exposures in the course of employment in a 

nanotechnology setting can be monitored 

by measuring levels of elemental carbon 

(EC) and typically range from 2.6 

micrograms per cubic metre (μg/m
3
) to 45 

µg/m
3
, depending on the particular 

workplace (handling facilities, production 

areas, construction sites, offices, etc.). 

 

To date, EC limits are only regulated within 

the EU and the UK as a quasi measure of 

diesel exhaust emissions (DEE), at a 

threshold level of 50 μg/m
3
 – see the latest 

version of the Carcinogens and Mutagens 

Directive (2004/37/EC). 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004L0037-20190726&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02004L0037-20190726&from=EN
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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