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Welcome 

 

Welcome to the 333
rd

 edition of BC Disease News.  

 

In this issue, we report on the judgment of Ministry of Defence v Sivaji [2021] EWCA 

Civ 1163, in which the Court of Appeal clarified the circumstances where it may 

be appropriate to impose the Practice Direction (PD) 3D ‘show cause’ 

requirement on defendants on successive occasions. 

 

Moreover, we reveal that the Working Group on Solicitors’ Guideline Hourly Rates, 

chaired by Mr. Justice Stewart, has published its full and Final Report, confirming 

its bid to have rates increased nationally by between 7% and 35%. 

 

We also include several evaluations on epidemiological papers, including one 

published in the Journal of Journal of Genetics and Genomics, in July, which 

implied the beginning of a scientific breakthrough with the potential to inhibit or 

cure noise-induced hearing loss (NIHL). 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Practice Direction 3D ‘Show Cause’ Procedure and Case Management Powers – 

Gestmin on Witness Memory in Evidence – Fatal Asbestos Disease for Musicians in 

Recording Studio – Solicitors’ Guideline Hourly Rates Final Report – Dementia and 

Speech-in-Noise Hearing Loss – NIHL Protecting Gene in Echolocating Bats – 

Radiofrequency Radiation and Tumour Growth. 

 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2021/1163.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1163.pdf
https://www.judiciary.uk/wp-content/uploads/2021/07/Civil-Justice-Council-final-report-on-guideline-hourly-rates.pdf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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The Court’s Power to 

Vary Orders in Relation 

to the ‘Show Cause’ 

Process: Ministry of 

Defence v Sivaji [2021] 

EWCA Civ 1163 

 

At the end of July, the Court of Appeal 

shone a light on the practical workings of 

the Practice Direction 3D ‘show cause’ 

procedure, whose purpose is to streamline 

(time and costs) the resolution of 

mesothelioma cases, where there are ‘no 

reasonable prospects of maintaining a 

defence at an early stage’. A defendant 

must therefore ‘show cause’ at the 1
st
 CMC 

why judgment on liability should not be 

entered against it. 

 

The case of Ministry of Defence v Sivaji 

[2021] EWCA Civ 1163 regarded a fatal 

mesothelioma claim, advanced under the 

Law Reform (Miscellaneous Provisions) Act 

1934 and the Fatal Accidents Act 1976 by 

the spouse of a deceased welder. 

 

She alleged that the defendant had 

negligently (and in breach of its statutory 

duty) exposed her late husband to asbestos 

in a naval dockyard, in Singapore, from 

1953 to 1968.  

 

Initially, the Claim Form and Particulars of 

Claim only plead arguments in respect of 

English law, but it was inevitable that 

questions over the application 

Singaporean law, as well as the 

extraterritorial effect of the 1934 and 1976 

Acts, would lead to a complex legal 

dispute on valid causes of action. 

 

When the 1
st
 CMC was heard before Master 

Thornett, it was held that the action was 

unsuitable for the ‘show cause’ procedure. 

Trying it as a standard case in the Queen’s 

Bench Division List was deemed the more 

appropriate course of action. 

 

A 2
nd

 CMC was also ordered for listing in 

October 2019, ahead of which the parties 

were expected to attempt to agree on issues that would be deliberated in a trial of 

preliminary issues. 

 

At the 2
nd

 CMC, the Master gave directions to facilitate a trial of preliminary issues in a 

‘prompt and timely fashion’ and also ordered the parties to reach an agreement on the 

issues that would be deliberated at the trial. Failing this, the issues would be decided at a 

subsequent hearing. 

 

However, this hearing was vacated after the claimant sought permission to amend her 

Claim Form to plead Singaporean law before HHJ Gore QC (sitting as a High Court Judge). 

Following on from this, he presided over a hearing to determine orders consequential to the 

permission application. 

 

Having approached the ensuing court appearance as a ‘show cause’ hearing, this resulted 

in a judgment debarring the defendant from contesting the executrix’s accusation that the 

deceased ‘was exposed to and inhaled substantial and injurious quantities of asbestos’ in 

the course of his employment (the factual case). HHJ Gore QC went on to overturn the 

Asbestos Master’s order for a trial of preliminary issues on the basis that it was ‘no longer 

suitable’ and then ordered a single trial of all the residual issues (applicable law on liability, 

limitation, damages and the assessment of damages) as the ‘only fair, realistic and 

proportionate option’. 

 

Pursuant to  CPR r.3.1(7), HHJ Gore QC reasoned that the court was empowered to vary the 

Master’s case management order after the 2
nd

 CMC. The fact that the parties were yet to 

agree a list of issues for the preliminary trial, he said, constituted a ‘material change in 

circumstances’.  

 

 

 

The Court of Appeal has since dealt with the defendant’s appeal against the judgment and 

order of the Circuit Judge, unanimously ruling that neither the debarring order, nor the single 

trial order could stand: 

 

‘The two matters stand or fall together’. 

 

Haddon-Cave LJ, with whom Laing LJ and Underhill LJ concurred, found that the judge 

below did not have the power to vary Master Thornett’s original order, as there had in fact 

been no ‘material change in circumstances’.  

 

They viewed the claimant’s assertion that the Master had merely made observations on the 

matter of ‘show cause’, devoid of reaching a conclusion, as erroneous. Indeed, at 

paragraph 4 of the 1
st
 CMC judgment, the Master had stated that: 

 

‘…[O]bviously, this is a sophisticated case where jurisdiction has a primary issue before one 

even gets to the centrality of the allegations on exposure. I am therefore going to treat this 

as I would do any other case in the general QB list’. 

 

https://www.legislation.gov.uk/ukpga/Geo5/24-25/41/enacted
https://www.legislation.gov.uk/ukpga/Geo5/24-25/41/enacted
https://www.legislation.gov.uk/ukpga/1976/30/contents
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This position was somewhat cemented by the fact that both parties were evidently proceeding under the impression that the 'show cause' 

procedure had been abandoned. 

 

The Court of Appeal judges further discerned that HHJ Gore QC had failed to have proper regard to the fact that the 1
st
 CMC was not a 

full ‘show cause’ hearing, which explains why, for example, the defendant was not formally excused from the ‘show cause’ requirement – 

see the part of the Notice for the 1
st
 CMC which recorded the following passage: 

 

‘[T]he Defendant[s] must be prepared to ‘show cause’ in brief as to why judgment on liability should not be entered at that stage…If the 

Court thinks there may be merit in the Defendant's submissions the matter will be adjourned for a full ‘show cause’ hearing’. 

 

Although the claimant was correct to identify that in theory, the ‘show cause’ requirement can be imposed on successive occasions (note 

the White Book commentary at paragraph 3DPD.6.1), it was not envisaged that this would apply to the present case, where the Judge had 

raised ‘show cause’ without warning or invitation from counsel and where ‘show cause’ had already been dispensed with by the Asbestos 

Master. 

 

 

 

Full text judgment can be accessed here. 

 

Gestmin Revisited – Does Recognition of an Imperfect Memory Make for a 

Better Witness? Sheard v Cao Tri Do [2021] EWHC 2166 (QB) 

 

Last week, Gordon Exall shared segments of the High Court’s recent judgment, in the case of Sheard v Cao Tri Do [2021] EWHC 2166 (QB), 

on his Civil Litigation Brief blog.
1
  

 

The purpose of doing so was to inform readers that Gestmin SGPS SA v Credit Suisse (UK) Ltd [2013] EWHC 3650 (Comm) had once again 

featured in the course of personal injury proceedings. Gestmin, of course, is the leading authority on the ‘fallibility’ of human memory and 

reliance on memories as evidence in civil litigation. 

 

In Sheard, the claimant was seeking damages for losses arising out of alleged clinical negligence. 

 

When the trial of liability took place before HHJ Robinson, he was 65-years-old, a care home resident and disabled. He gave oral evidence 

under cross-examination and it became apparent that there were gaps in his recollection of events (specifically with regards to his 

consultation with the defendant GP). 

 

The principal question for the judge, therefore, was whether he could treat the claimant’s evidence as accurate and reliable. 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2021/1163.pdf
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His impression was that the testimony put forward was ‘unquestionably truthful in the sense that the claimant genuinely believed it’, having 

been swayed by the claimant’s unfailingly polite, calm, measured and unflustered manner. 

 

Perhaps the most influential factor, though, was the fact that during cross-examination, the claimant conceded of his own volition that his 

recall was far from perfect: 

 

‘The fact that the claimant was readily prepared to confess to memory failings in relation to some issues gives me confidence in accepting 

the accuracy of his declared memory in relation to others’. 

 

Understanding the characteristics, behaviours and competencies of dependable witnesses can often prove critical in long-tail disease 

claims, where documentary evidence is hard to come by years after the alleged exposure/incident occurred. 

 

This has been recognised by the civil justice system, with the key Gestmin principles now having been enshrined in paragraph 1.3 of the 

Appendix to Practice Direction 57AC. 

 

 

 

Perhaps self-explanatory, but what the ruling in Sheard adds here is that a person who can demonstrate a clear demarcation between 

what they definitively know and do not know will likely be seen as a more persuasive witness. 

 

Full text judgment can be accessed here. 

 

‘Substantial Quantities’ of Asbestos in BBC’s Maida Vale Result in Two Fatal 

Cases – ‘Unfathomable’ that this is the Full Extent of Liability, Say Claimant 

Lawyers 

 

In July, it was reported by The Guardian and The Daily Mail that the BBC was facing asbestos-related disease claims, handled by Leigh 

Day, on behalf of deceased members of the BBC Symphony Orchestra.
2
 

 

The named victims are hornist, Christopher Larkin, and violinist, Edwin Dodd, who died of mesothelioma aged 73 and 89, respectively.  

 

Inquests into both of their deaths revealed that they had died from contact with asbestos in the course of their employment with the BBC 

and, specifically, in the case of Mr. Larkin, it was ‘likely’ that his injurious exposure occurred in the Maida Vale Studios, in London, ‘where 

there were ample sources of asbestos in various states of repair between 1979 and December 2015 (36-year career)’. 

 

https://www.civillitigationbrief.com/wp-content/uploads/2021/08/Sheard-v-Do-Approved-Judgment-.docx
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[Source: Flickr – Matt Brown (10 April 2018) ‘BBC Maida Vale plaque’] 

 

With Mr. Dodd having enjoyed an equally long 31-years of employment at the BBC, from 1966 to 1997, he also played and rehearsed at 

the studio with the orchestra. 

 

A large haul of documents, disclosed by the BBC, showed that the organisation has known about asbestos presence at the Maida Vale 

site since 1984. Indeed, some asbestos removal works were undertaken, but it is alleged that ‘substantial quantities’ remained throughout 

their careers. 

 

Apparently, legal action launched by Mr. Larkin’s widow will not result in a trial of liability, as the BBC has already conceded responsibility 

for his death (on the day of his death). 

 

However, Joint Head of Leigh Day’s Asbestos and Mesothelioma team, Harminder Bains, deemed it ‘unconscionable’ that the BBC initially 

filed a defence denying exposure and, in so delaying its admission of liability for several months, prompted the commencement of a 

court case and disclosure application, which led to the aforementioned paperwork haul. 

 

She perceives it to be ‘unfathomable’ that there will not be other BBC employees (e.g. caterers and cleaners), musicians and celebrities 

that have been exposed, in the light of these ‘two identical cases’. 

 

A spokesperson for the BBC maintained that the health and safety of its (former) staff and all of those who use its buildings is a primary 

concern, but it manages asbestos in accordance with all regulations and statutory requirements. They refused to comment on ongoing 

legal cases, on the basis that it would be inappropriate to do so. 

 

However, the families of the deceased musicians remain intent on better understanding the BBC’s knowledge of asbestos in its premises 

and the measures it took to protect those it owed a duty of care to. 

 

If this litigation does trigger a flurry of lawsuits, it will be interesting to see whether workers (employed between 1990 and 2005) at the BBC 

Television Centre in White City (West London) come forward, having been invited to do so previously by Irwin Mitchell, in 2006.
3
 

 

Is it coincidental that in edition 329 of BC Disease News (here), we were discussing asbestos exposure in London’s Royal Court Theatre, or 

have artistic settings been targeted as a genuinely fruitful opportunity to farm occupational disease claims? Only time will tell. 

 

 

 

https://www.flickr.com/photos/londonmatt/40689678604
https://www.bc-legal.co.uk/bcdn/1221-329-london-s-royal-court-theatre-threatened-by-mesothelioma-litigation
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Master of the Rolls to Consider Amending Guideline Hourly Rates, As Working 

Group Doubles Down on Preliminary Report Recommendations 

 

In edition 320 of BC Disease News (here), we reported that the Civil Justice Council (CJC) had published its interim Working Report for the 

Consultation on Solicitors’ Guideline Hourly Rates (GHR).  

 

Within the Report, the Working Group proposed new and uplifted rates for all grades of fee earner across the country, ranging from 7% to 

35%, and these were based on rates ‘allowed on provisional and detailed assessment’ in 754 cases. 

 

 

 

Although prospective changes to GHR have been described as ‘modest’, they do at least offer an overall increase, compared to those 

offered in the CJC’s 2014 Report (rejected by the then Master of the Rolls, Lord Dyson), which represented an overall decrease of 5%.
4
 

 

A consultation phase then ran until 31 March 2021, with the Council having welcomed stakeholder feedback on the methodology used 

to update GHR. A total of 103 responses were received. 

 

Earlier this year, we reported that a handful of respondents to the consultation were cautious that GHR recommendations based on rates 

‘allowed’, rather than rates ‘claimed’, were precluding the Working Group from producing broad approximations of actual rates in the 

market – the inference being that ‘allowed’ rates will have been influenced by 11-years out of date GHR. There were also assertions from 

complex injury specialists, for instance, that the market rate in their area of legal practice was markedly higher than GHR. 

 

Irrespective of views put forward, Working Group Chair, Mr. Justice Stewart, announced last month that it had not been ‘sufficiently 

persuaded to make substantial modifications’ to any of its interim Report recommendations, with the full and Final Report (dated 30 July 

2021) rationalising the decision to double down.
5
 

 

The Law Society is ‘broadly supportive’ of the Group’s requests, with Head of Justice, Richard Miller, complimenting the ‘robustness’ of its 

analysis and the realistic reflection of present day market rates.
6
 

 

Elsewhere, it was only to be expected that most paying parties (and their representatives) would complain that recommended GHR are 

too substantial and receiving parties (and their representatives) would think that recommended GHR do not go far enough.  

 

Nonetheless, the Working Group is convinced that the methodology used was ‘sufficiently sound’ and, therefore, that the matrix of adjusted 

GHR should be implemented in full and be applicable to all summary assessments from the date of their introduction. 

 

https://www.bc-legal.co.uk/bcdn/1167-320-new-solicitors-guideline-hourly-rates-proposed-as-cjc-publishes-consultation
https://www.judiciary.uk/wp-content/uploads/2021/01/20210108-GHR-Report-for-consultation-FINAL.pdf
https://www.judiciary.uk/wp-content/uploads/2021/07/Civil-Justice-Council-final-report-on-guideline-hourly-rates.pdf
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Other notable recommendations include 

the abolition of National Grade 3 (to be 

amalgamated with National Grade 2) and 

the re-definition of London Grade 1 for ‘very 

heavy commercial and corporate work by 

centrally based London firms’, with London 

Grade 2 absorbing ‘all other work’ in the 

City and central London locations. 

 

Several amendments to the ‘Guide to the 

summary assessment of costs’ are also 

highly anticipated.  

 

At paragraph 28, for example, it is 

emphasised that GHR not only provide a 

starting point for those faced with summary 

assessment, but ‘may also be a helpful 

starting point on detailed assessment’.  

 

What is more, at paragraph 31, it now states 

that the location of a fee earner is 

‘determined by reference to the office to 

which s/he is, or is predominantly, 

attached’. This ties into the ancillary 

recommendation for the Civil Procedure 

Rule Committee (CPCR) that the person who 

signs off a summary assessment form (N260) 

and detailed assessment bill should have to 

specify the location of the fee-earners 

carrying out the work. Such an amendment 

would ‘deal with files being transferred to a 

different office for work to be done there’. 

 

Finally, the Working Group is hopeful that 

any debate regarding annual uprating in 

line with an appropriate Service Producer 

Price Index (SPPI), in the context of the 

ongoing fixed recoverable costs review, will 

guide future GHR updates. 

 

It is now up to the Master of the Rolls and 

Head of Civil Justice, Sir Geoffrey Vos, to 

consider the Working Group’s 

recommendations in detail and determine 

what action ought to be taken. 

 

A more comprehensive review due to take 

place in around 3-years’ time, in any event. 

 

 

 

Preventable Dementia? 

Oxford University Study 

Explores Nexus with 

Common NIHL Symptom 

 

Academics at the University of Oxford’s 

Nuffield Department of Population Health 

(NDPH) have been investigating risk factors 

of dementia, with a particular interest in 

‘speech-in-noise hearing loss’. 

 

Difficulty hearing speech in the presence of 

background noise, e.g. engaging in 

conversation while the television is playing, 

is a common component of sensorineural 

hearing impairment [both age-associated 

hearing loss (presbycusis) and noise-

induced hearing loss (NIHL)] and is 

understood to be a symptom of dementia. 

 

Intrigued by this, the team of Oxford 

researchers sought to identify whether an 

inability to hear speech in loud 

environments is in fact associated with 

dementia. 

 

Over 82,000 people over the age of 60 

were selected to participate from the UK 

Biobank study.  

 

Upon its commencement, test subjects 

graded themselves on their proficiency in 

detecting spoken numbers as white noise 

played, using 1 of 3 descriptors (normal, 

insufficient, or poor). 

 

There were then 11-years of follow-up, 

during which 1,285 of the participants were 

diagnosed with dementia (based on 

hospital inpatient and death register 

records). 

 

Concentrating on this section of the cohort, 

it was concluded that ‘insufficient’ speech-

in-noise hearing was associated with a 61% 

increase in risk of developing dementia 

compared to those with ‘normal’ hearing, 

while ‘poor’ speech-in-noise hearing 

produced a 91% association, i.e. almost 

twice as likely. 

 

The authors of the Alzheimer's & Dementia 

journal paper, documenting findings, 

explain that no part of the investigation was 

designed to probe the cause of any 

relationship.
7
 

 

However, speaking with The Daily Mail, 

Senior Investigator, Dr. Thomas Littlejohns, 

speculated that hearing impairment could 

increase the likelihood of other dementia 

risk factors, which in turn increase overall 

dementia risk.
8
 Another possibility is that 

hearing impairment puts stress on the part 

of the brain that processes perceptual 

information, which could cause dementia 

by reducing cognitive capacity for other 

tasks. Alternatively, there could be a non-

causal relationship, which is yet to be ruled 

out. 

 

Although more research is needed, 

including concurrent focus on pure tone 

hearing impairment, it is conceivable that 

speech-in-noise hearing loss could be a 

pre-existing condition of dementia. 

 

Experts are encouraging those concerned 

about their hearing to contact their GP, on 

the premise that speech-in-noise difficulties 

are a promising target for dementia 

prevention. Essentially, dementia may not 

always be inevitable.  

 

Could dementia become a component of 

industrial deafness claims? We will monitor 

this issue closely as the volume of scientific 

literature grows. 

 

Gene in Echolocating 

Bats Holds Key to 

Protect Humans from 

NIHL   

 

According to new research, the genetic 

makeup of bats could hold the key to 

preventing or ameliorating noise-induced 

hearing loss (NIHL). 

 

Certain species of bat use a technique, 

called echolocation, to navigate in pitch 

darkness. They do so by emitting high-

frequency (up to 212 kHz), ultrasonic waves 
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that reflect off objects in the environment. Returning echoes activate bats’ visual processing area (in the brain) to create simulations of 

surrounding spaces.  

 

 

Source: Wikimedia Commons – Marek Mazurkiewicz (12 December 2010) ‘Echolocation for Bats’] 

 

In order to prevent hearing loss from their ultrasonic emissions at amplitudes of up to 140dB, these bats have evolved to use a muscle in 

their ear to dampen incoming sounds, but, as a recent New Scientist article reports, this is not their only physiological adaptation to the 

dangers of excess noise exposure.
9
 

 

The New Scientist (and subsequently The Daily Mail
10

) discuss the latest findings from a Chinese study, which compared the effect of 

damaging noise stimulus on cochlear hair cell loss in 5 species of echolocating bats against the same in non-echolocating fruit bats and 

laboratory mice. 

 

With electrodes attached to their heads, the test subjects were exposed to sounds within their hearing range at 120 dB, for a period of 2 

hours. 

 

Results, published in the Journal of Journal of Genetics and Genomics,
11

 showed evidence of hearing loss in the mice and fruit bats, along 

with a significant loss of cochlear hair cells. However, the echolocating bats were seemingly unaffected. 

 

Further genomic testing revealed that every type of echolocating bat in the investigation had an overexpression of genes that protect cells 

from intense sounds. 

 

Peng Shi, Lead author and Biomedical Engineer at the Chinese Academy of Sciences' Institute of Zoology, in Kunming (Yunnan Province), 

remarked that in particular, the ISL1 gene ‘significantly improved the survival of cochlear hair cells’. 

 

Academics are therefore hopeful that a sustained focus on this area of research may eventually be used to develop treatment methods 

for NIHL. 

 

Controversial Scientist Finds ‘Clear Link’ Between Mobile Phone Radiation and 

Cancer 

 

In past editions of BC Disease News, we have examined the issue of whether non-ionising radiofrequency radiation (RFR) emitted by mobile 

phones is cancer-causing. When doing so, we have always referred back to the US Food and Drug Administration (FDA), which has 

repeatedly averred that there is ‘no consistent or credible scientific evidence of health problems caused by the exposure to radio frequency 

energy emitted by cell phones’. 

 

https://upload.wikimedia.org/wikipedia/commons/thumb/f/f4/Chiroptera_echolocation.svg/2560px-Chiroptera_echolocation.svg.png
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To date, the only persuasive evidence to 

the contrary has been a 2018 study, 

published by the National Institute of 

Environmental Health Sciences' National 

Toxicology Program, which purported to 

have found 'clear evidence' of 

carcinogenicity.  

 

Given that this was an experiment involving 

rodents, many scientific experts have 

dismissed these findings because there is 

no proof that they apply to humans. 

 

However, some members of the scientific 

community remain sceptical of the US FDA. 

Joel Moskowitz, of the University of 

California, Berkeley, is one such member, 

having been convinced that the 

Administration is ‘controlled by the telecom 

industry’, due to its alleged funding (either 

partly or in full) of a number of studies into 

the subject. 

 

‘Significant economic ramifications’ for the 

industry, he believes, are the reasons why 

the US Government stopped funding 

research in the 1990s. 

 

Despite these controversial views, Mr. 

Moskowitz recently pointed to a paper 

(dated 1 March 2021), written by 

Christopher Portier PhD, a former Director of 

the US National Public Health Agency (the 

CDC), which ostensibly outlined that there is 

a ‘high probability’ that mobile phone RFR 

can instigate growth of gliomas and 

acoustic neuromas (brain tumours). 

 

Mr. Moskowitz is also the subject of a recent 

Daily Mail article for his University’s 

involvement in a research project with 

South Korea’s National Cancer Center and 

Seoul National University.
12

 Together, they 

analysed 46 different case-control studies 

into the health consequences of mobile 

phone use around the world (US, Sweden, 

UK, Japan, South Korea, and New Zealand), 

sharing their observations in the 

International Journal of Environmental 

Research and Public Health.
13

   

 

Outcomes were by no means unequivocal, 

but when focusing solely on studies with so-

called ‘high quality methodology’, they 

found a ‘clear link’ between mobile phone 

RFR and the risk of developing tumours. More specifically, they purport that spending an 

average of 17-minutes-per-day on a mobile phone over a 10-year period (or 1,000 hours 

in a lifetime) increases a person’s risk of cancer by 60%: 

 

‘Many biologists and electromagnetic field scientists believe the modulation of wireless 

devices makes the energy more biologically active, which interferes with our cellular 

mechanisms, opening up calcium channels, for example, and allowing calcium to flow into 

the cell and into the mitochondria within the cell, interfering with our natural cellular 

processes and leading to the creation of stress proteins and free radicals and, possibly, 

DNA damage. And, in other cases, it may lead to cell death’. 

 

Chief Executive of Cancer Research UK, Michelle Mitchell, critiqued UC Berkeley’s ‘mixed’ 

results for having highlighted ‘important limitations’: 

 

‘For example some [studies] were done in animals, while others compared people who 

already had cancer and asked them to remember past mobile phone use rather than 

tracking people over time’. 

 

As such, she concluded that the ‘best scientific evidence’ still does not support the case 

that mobile phone use increases the risk of cancer. 

 

Echoing these sentiments, a Public Health England (PHE) spokesperson stressed that: 

 

‘There is no convincing evidence that exposure to electromagnetic fields has adverse 

health effects provided exposures are below recommended guideline levels’. 

 

Whilst Mr. Moskowitz is certain of an ‘obvious’ link, the authors of the latest research have 

collectively admitted that: 

 

‘Further studies using the exact data on the time spent on cellular phones are warranted to 

confirm … findings’. 

 

With over 95% of UK households owning at least 1 mobile phone device in 2020, 

accusations that long-term RFR exposure causes cancer, albeit unproven, must be taken 

seriously. As a matter of precaution, the following interventions for reducing exposures have 

been suggested: 

• Keeping mobile phones at least 10 inches away from the body (10,000-fold 

decrease in exposure compared to a distance of one-tenth of an inch). 

• Using devices only when the signal is strong (they are programmed to increase 

radiation output when the signal is poor, e.g. in metal elevators or in cars) 

• Turning off WiFi and Bluetooth functions when mobiles are not in use. 

• Using the speakerphone function/headphones to converse, rather than holding 

devices to the ear. 

• Switching to the landline ‘whenever possible’ to avoid mobile/cordless phone use 

altogether. 

• Putting devices in pockets only when ‘Airplane Mode’ is turned on. 

• Storing phones in purses or backpacks as a matter of habit. 

• Sleeping with phones away from the head – preferably turning devices off, or 

leaving them in another room.
14

 

 

 

https://drive.google.com/file/d/1we0YEJslnrmQkr2qzSFnQyqdsTqXbqSd/view
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Welcome 

 

Welcome to the 334
th
 edition of BC Disease News.  

 

In this issue, we introduce the upcoming trial of Mather v Ministry of Defence, 

which is projected to address numerous causation-related issues, such as 

whether multiple sclerosis (MS) is an indivisible disease and, if so, whether the 

Fairchild exception ought to be extended so that the ‘material increase in risk’ 

test applies. 

 

In addition, we cast our eyes back over a 2019 publication, released by St. John’s 

Chambers, on joint statements under the Part 35 regime. We do so, as parties are 

still seemingly struggling to use this procedure to ‘agree and narrow issues’ in 

2021 – see Aderounmu v Colvin [2021 EWHC 2293 (QB). 

 

What is more, we focus on a new trend, as recognised by Christopher Lowe, of 

Ropewalk Chambers, by which claimant solicitors are controversially arguing that 

litigants exposed to an estimated noise immission level (NIL) of 95 dB(A), for 

example, ought only to exhibit high-frequency notching or bulging of 15 dB to 

be diagnosed with noise-induced hearing loss (NIHL). 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Multiple Sclerosis, Organic Solvents, Causation and COSHH Regulations – Expert 

Joint Statements and CPR 35.12 – CLB Guidelines 2000 and the ‘Sliding Scale’ of 

R2 and R3 Requirements – Solicitors’ Guideline Hourly Rates – Loud Noise 

Exposure, Stressors and Biomarkers of Cardiovascular Disease. 

 

 

https://www.bailii.org/ew/cases/EWHC/QB/2021/2293.pdf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Pushing the Boundaries 

of Causation in Disease 

Claims: Mather v 

Ministry of Defence 

[2021] EWHC 811 (QB) 

 

Earlier this year, the High Court decided not 

to exercise its general powers of case 

management and order a trial of 

preliminary issue, pursuant to CPR 3.1(2)(i), 

in Mather v Ministry of Defence [2021] 

EWHC 811 (QB). 

 

The case in question is an occupational 

disease action, commenced by a former 

RAF painter and finisher. He is seeking 

damages for multiple sclerosis (MS) and 

psychiatric injury, allegedly caused by 

workplace exposure to organic solvents 

(the exogenous factor), from 1989 to 2003. 

It is argued that the defendant was 

negligent and breached its duty of care 

under the Control of Substances Hazardous 

to Health (COSHH) Regulations. 

 

Central to a determination on liability, the 

court will have to first be persuaded that the 

claimant’s exposure could have caused his 

MS (generic causation), and second, that it 

did cause his MS (individual causation).  

 

Such was the defendant’s confidence in its 

causation defence that it sought a trial of 

preliminary issue, either by: 

 

‘(a) defining a preliminary issue on 

causation with the Claimant's best case on 

exposure being the assumed facts, and 

limiting oral evidence to medical 

causation; or 

(b) formally opening the trial, limiting oral 

evidence to that relevant to medical 

causation, and then making a ruling on 

causation, with other issues to follow if 

necessary’. 

 

Indeed, the defendant believed that if it 

were to succeed on causation alone, it 

would render the trial of remaining issues 

(including breach of duty, limitation and 

quantum) ‘otiose’ and therefore save on expenditure of time and costs. 

 

However, having regard to the overriding objective, whose purpose is to ensure that 

litigation is dealt with both ‘expeditiously’ and ‘fairly’, Mr. Justice Freedman decided that it 

would not be ‘just or prudent’ to order a trial of preliminary issue on either basis [(a) or (b)]. 

 

It was considered possible that granting the order could in fact result in substantial increases 

in costs and delays. With many of the ‘assumed facts’ (the defendant’s condensed version 

of the claimant occupational hygienist’s evidence) objected to, it was foreseen that there 

could be multiple appeals (especially if issues of breach and causation were to overlap) 

and duplication of witnesses (with the capacity to contradict themselves when recalled).  

 

Full text judgment can be accessed here. 

 

The trial is currently expected to go ahead in 2022. Ms. Willmott, of the Government Legal 

Department, has acknowledged that Mather is likely to capture wide ‘public interest and 

significance’:  

 

‘It has the potential to become a leading precedent on causation in the law and could 

open the way for other sufferers with MS to argue that their own conditions were “caused” 

by similar environmental exposures’. 

 

Aspects of breach of duty, interwoven with causation, to be tested at the trial of liability, will 

likely comprise of: 

• Whether solvent exposure after 1994 can be ignored as irrelevant if levels were 

below workplace threshold limits prescribed by the Regulations? This calls into 

question several issues: (1) whether threshold limits can be determinative, if 

cumulative (total) exposure is relevant to the development of MS; and (2) whether, 

as a question of law, the defendant has a duty to reduce exposure below 

recognised standards (permitted levels will be outlined by occupational hygiene 

expert, Professor Cherrie), or to the lowest level reasonably practicable; and 

• Whether continued solvent exposure post-2000 (the year the claimant was 

diagnosed with MS) affected the progress or acceleration of the disease and its 

symptoms, i.e. whether this period of exposure was causative or contributory. Which 

party bears the onus of proof? The claimant argues that absence of scientific 

evidence could indicate a causative relationship, whilst the defendant contends 

that without scientific evidence, no correlative relationship can be said to exist. 

 

On the issue of causation specifically, the Court will hopefully address the following: 

• Whether MS is a divisible or indivisible condition. The defendant's case is that it is 

indivisible, but the claimant refers to conflict between Bonnington Castings Ltd v 

Wardlaw [1956] UKHL 1 and Williams v Bermuda [2016] UKPC 4, on 

pneumoconiosis. It is therefore submitted that there is scope for uncertainty over 

what constitutes an (in)divisible condition; 

• If indivisible, whether the ‘material contribution’ test is appropriate. Stringent 

reading of the 3 categories defined in Heneghan v Manchester Dry Docks [2016] 

EWCA Civ 86 and also Ministry of Defence v AB & Ors [2010] EWCA Civ 1317 would 

suggest that the test is only fit for divisible diseases, but the claimant points to 

Williams as providing room for application; 

• If indivisible, whether the ‘material increase in risk’ test is suitable. This would involve 

an extension of the Fairchild v Glenhaven Funeral Services Ltd [2002] UKHL 22 

exception, beyond exclusively mesothelioma or lung cancer cases; 

• If indivisible, but there is judicial reluctance to extend the Fairchild exception and 

the ‘material contribution’ test is incompatible, whether causation is to be decided 

https://www.legislation.gov.uk/uksi/2002/2677/pdfs/uksi_20022677_en.pdf
https://www.legislation.gov.uk/uksi/2002/2677/pdfs/uksi_20022677_en.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2021/811.pdf
https://www.bailii.org/uk/cases/UKHL/1956/1.html
https://www.bailii.org/uk/cases/UKPC/2016/4.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2016/86.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2016/86.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2010/1317.rtf
https://www.bailii.org/uk/cases/UKHL/2002/22.html
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on the basis that the claimant would not have suffered the disease ‘but for’ the 

defendant’s negligence; 

• Whether the claimant’s psychiatric injury is to be characterised as divisible, even if 

their MS is indivisible. Generally, psychiatric injury has been treated as a divisible 

condition. However, if the psychiatric injury is a consequence of the MS, is it 

possible to treat the psychiatric injury as anything other than the designation of the 

MS, i.e. also indivisible?; and 

• Whether the claimant is required to prove a more than doubling of risk, in the 

context of contracting the index condition, with MS being a disease generally seen 

to have an unknown aetiology. This is not the case for, e.g. mesothelioma 

[Sienkiewicz v Greif [2011] UKSC 10], palmar arch disease [Transco v 

Griggs [2003] EWCA Civ 564], dermatitis [McGhee v National Coal Board [1972] 

UKHL 7], etc. This was also not the case for a former MoD employee, who was 

exposed to organic solvents and subsequently developed Parkinson’s disease – 

see Wood v Ministry of Defence [2011] EWCA Civ 792. 

 

Readers can expect a comprehensive summary of the trial judge’s ruling once it is handed 

down, potentially in the new year. Legal professionals are anticipating some ‘fascinating 

arguments’ and are adamant that the case could end up reaching the Supreme Court.
1
 

 

Experts’ Joint Statements Should Not Be ‘Overlong 

Overly Lawyered Documents’: Aderounmu v Colvin 

[2021 EWHC 2293 (QB) 

 

In 2019, Christopher Sharp, of St. John’s Chambers, produced a useful guidance note on 

proper conduct when preparing a joint statement, pursuant to the Part 35 regime. As part 

of this document, he summarised a selection of cases, which emphasised ‘worrying 

aspects’ of how experts and their instructing solicitors were approaching the exercise.
2
 

 

One such case was that of Saunders v Central Manchester University Hospitals NHS 

Foundation Trust [2018] EWHC 343, in which Mr. Justice Yip criticised a 60-page joint 

statement that did nothing ‘to agree and narrow issues’, as prescribed by Practice Direction 

35 para 9.2.   

 

 

 

Mr. Sharp synopsised that both sides had ostensibly ‘lost sight’ of the purpose of producing 

a joint statement, adding that: 

 

‘It seems there had been two separate 

agendas with repetitive questions, rather 

than one agreed agenda. The solicitors 

had failed to co-operate and had 

descended into a proxy war over the 

issues’.  

 

Fast forward in time to the recent decision 

of Aderounmu v Colvin [2021 EWHC 2293 

(QB), and it appears that lessons have still 

not been learned by practitioners and their 

instructed experts.  

 

For context, the claimant in Aderounmu 

presented to multiple GPs with severe 

headache symptoms, but was not referred 

for urgent investigations. He went on to 

suffer a stroke, leaving him with serious 

neurological impairment. When clinical 

negligence proceedings were issued, 8-

years after the date of the injury, there were 

questions over whether the limitation period 

had expired, but the claimant averred that 

he lacked capacity to conduct the 

litigation, within the meaning of the Mental 

Capacity Act 2005, thereby rendering him 

‘disabled’, for the purposes of s. 38(2) of the 

Limitation Act 1980. In the alternative, the 

claimant argued that he had not acquired 

s.14 actual or constructive knowledge of 

the defendant’s alleged failure more than 

3-years prior to the date of issue. 

Discretionary exclusion of the ordinary time 

limit in respect of personal injuries or death 

was also sought, via s.33 of the 1980 Act, as 

a last-ditch attempt to allow the action to 

continue. 

 

In May, the trial of limitation as a preliminary 

issue was heard before Master Cook. 

Parties relied upon evidence from 

neuropsychologists and neuropsychiatrists, 

who had assessed the claimant’s 

‘capacity’. 

 

However, the joint psychiatric and joint 

neuropsychological reports fell short of 

what was expected, in that they were both 

‘overlong overly lawyered documents’, 

which resembled a ‘cross-examination of 

the experts on their respective approaches 

or attempts to advance the arguments on 

behalf the parties' respective positions’. The 

former comprised of 34 questions (with sub-

clauses), while the latter contained 41, only 

https://www.bailii.org/uk/cases/UKSC/2011/10.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2003/564.rtf
https://www.bailii.org/uk/cases/UKHL/1972/7.html
https://www.bailii.org/uk/cases/UKHL/1972/7.html
https://www.bailii.org/ew/cases/EWCA/Civ/2011/792.rtf
https://www.bailii.org/ew/cases/EWHC/QB/2018/343.rtf
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpga_20050009_en.pdf
https://www.legislation.gov.uk/ukpga/2005/9/pdfs/ukpga_20050009_en.pdf
https://www.legislation.gov.uk/ukpga/1980/58/contents
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2 of which assisted the Court in understanding ‘the issues on which the experts agreed, the 

issues on which they disagreed and the reasons for their disagreement’. 

 

Observing that this was ‘not helpful to the court’, the clinical negligence Master urged all 

parties to ‘resist the approach … taken in this case’ in future: 

 

‘… a joint statement by experts pursuant to CPR 35.12 is for the benefit of the court and 

should not be a proving ground for the parties' respective cases’.  

 

 

 

Full text judgment can be accessed here. 

 

For clarity and finality, a joint statement correctly written should offer ‘a succinct and clear 

summary of issues, and of the reasons for the remaining disagreement’. It is hoped that 

practitioners and experts alike will heed this advice moving forwards. 

 

‘Sliding Scale’ Approach to Diagnosing NIHL – A 

‘Novel Battleground’? 

 

Under the ‘Guidelines on the diagnosis of noise-induced hearing loss for medicolegal 

purposes’, written by Coles, Lutman and Buffin (the CLB Guidelines) and published in 2000, 

the following 3 requirements must be satisfied to result in a diagnosis of noise-induced 

hearing loss (NIHL): 

• R1 – high-frequency hearing impairment;  

• R2 – potentially hazardous amount of noise exposure; and 

• R3 – identifiable high-frequency audiometric notch or bulge. 

 

Typically, successful claimants will prove a 

cumulative noise immission level (NIL) 

above 100 dB(A) [requirement R2(a)] and 

an audiometric bulge/notch, exceeding 10 

dB [requirement R3(a)].  

 

However, at paragraph 6.1 of the 

Guidelines, the authors acknowledge that: 

 

‘Substantial amounts of NIHL can be 

caused in a minority of persons exposed to 

< 100 dB(A) NIL; that is, in those who are 

more than averagely susceptible’. 

 

As such, claimants are also permitted to 

prove a lower NIL in the range of 90-99 

dB(A) [requirement R2(b)], alongside a 

higher audiometric bulge/notch, 

exceeding 20 dB [requirement R3(b)]. 

 

At present, the 2 mechanisms through 

which NIHL can be identified [i.e. R1 + R2(a) 

+ R3(a) OR R1 + R2(b) + R3(b)] makes for 

diagnostic criteria that could be 

adequately described as binary. 

Testament to this is the fact that a person 

exposed to 99 dB(A) NIL still has to 

demonstrate high-frequency notching or 

bulging of at least 20 dB, even though their 

lifetime exposure is much closer to 100 

dB(A) [the R2(a) threshold] than 90 dB(A) [the 

R2(b) threshold]. 

 

In July, Christopher Lowe, of Ropewalk 

Chambers, issued an article focusing on 

the emergence of ‘novel battle grounds’ in 

an ‘ever-decreasing pool of viable NIHL 

claims’.
3
 

 

In particular, he observed that claimants 

are increasingly applying a so-called 

‘sliding-scale’ approach to R2 and R3, thus 

challenging the orthodoxy of R1 + R2(a) + 

R3(a) AND R1 + R2(b) + R3(b) when proving 

medical causation. 

 

https://www.bailii.org/ew/cases/EWHC/QB/2021/2293.pdf
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Although one could argue that there is some mathematical logic in this approach, to accept it would be to undermine the rationale for 

having 2 distinct methods of fulfilling conditions R2 and R3. 

 

To date, Mr. Lowe confesses that he has not been present at a trial where the Court has found in the claimant’s favour on this issue. That 

being said, he warns that defendants ‘must be alive to the issue at an early stage in any case in which the argument is likely to be raised’.  

 

Various fronts on which judges have rejected the ‘sliding scale’ include: 

• Strict adherence to mandatory language used in paragraph 6.1 of the Guidelines, leaving no room for interpretation. 

o ‘Where the estimated total exposure is in the range of 90 to 99 dB(A) NIL, thereby meeting noise exposure guideline R2(b) 

but not R2(a), the audiometric guideline must be met instead of R3(a).’ 

• Recognition that the dataset underpinning the Guidelines (200 medico-legal cases) has not undergone ‘proper statistical analysis’, 

rendering any suggested alternative approach mere ‘speculation’. 

• Reference to paragraph 7.4 of the Guidelines.  

o It is expressly acknowledged that ‘the absence of a notch or bulge of sufficient size to meet R3(a) or (b) does not preclude 

the presence of some NIHL hidden in hearing impairments having other causation, or of NIHL having an atypical 

audiometric configuration. But such possibilities would generally be below the balance of probabilities’. 

o The express exception to R3(a) and R3(b), namely ‘where the size of the notch or bulge only just fails to meet the guideline, 

but the noise exposure had been particularly high (over 110 dB(A) NIL, for example)’ makes it unlikely that an implied 

‘sliding scale’ approach is also viable. 

• Lutman, Coles and Buffin’s ‘Guidelines for quantification of noise-induced hearing loss in a medicolegal context’ (LCB Guidelines) 

– the sequel to the original Guidelines, published in 2016 – made no changes to the formulae for diagnosing NIHL.  

• The absence of any peer-reviewed paper considering the merits of a ‘sliding scale’ approach. 

 

For now then, the ‘sliding scale’ approach is nothing more than a ‘superficially attractive’ idea. More now than ever before, defendants 

should be incentivised to obtain their own medical evidence and ask appropriate Part 35 questions of opposing experts, in order to prevent 

‘novel battle grounds’ from becoming established ones. 

 

 

 

https://eprints.soton.ac.uk/400787/2/r1_COA_12569_review_print.pdf
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Master of the Rolls Sets 1 October 2021 Date for New Solicitors’ Guideline 

Hourly Rates 

 

A fortnight ago, we reported (here) that the Civil Justice Council’s Guideline Hourly Rates (GHR) Working Group had not been ‘sufficiently 

persuaded to make substantial modifications’ to any recommendations previously put forward in its interim Working Report for the 

Consultation on Solicitors’ GHR.  

 

As such, pending approval from the Master of the Rolls and Head of Civil Justice, Sir Geoffrey Vos, rates were set to increase for all grades 

of fee earner across the country by between 7% and 35% ─ the first inflationary change in 11-years. 

 

 

 

Having taken the time to consider the Working Group’s Final Report in detail, Sir Geoffrey announced last Tuesday that he was ‘satisfied’ 

with their evidence and arguments and pencilled in an enforcement date for the new Guide to the Summary Assessment of Costs: 

 

‘I plan to implement all the recommended changes from Friday 1 October 2021 and to that effect I have asked my officials and Master 

Gordon-Saker, Senior Costs Judge, to take forward the publication of the revised guide to summary assessment’.
4
 

 

Sir Geoffrey was also aware that changes to working practices following the COVID-19 pandemic, along with the court modernisation 

programme, were likely to have fundamentally affected ‘the way in which the legal profession provides its services’.  

 

The Working Group steered clear of making more ‘radical’ recommendations in its consultation, but nonetheless accepted that a deeper 

review into the impact of these factors on GHR would be required in due course, potentially within the space of 3-years. 

 

Digesting the Master of the Rolls’ announcement last week, it is now clear that this review will take place sooner than expected: 

 

‘Whilst I think there is likely to be merit in their concerns, I do not think that this should delay the necessary update of what is ultimately an 

advisory guide. I have, however, agreed with the Civil Justice Council that there will be a further review of guideline hourly rates reporting 

within 2 years’. 

 

Canadian Governmental Department Explores Link Between Occupational 

Noise Exposure and Cardiovascular Disease 

 

Researchers at the Canadian Federal Department of Health, in Ottawa, have undertaken a large cross-sectional study of national data 

from the Canadian Health Measures Survey to observe the effects of long-term occupational noise exposure on the body. 

https://www.bc-legal.co.uk/bcdn/1245-333-master-of-the-rolls-to-consider-amending-guideline-hourly-rates-as-working-group-doubles-down-on-preliminary-report-recommendations
https://www.judiciary.uk/wp-content/uploads/2021/01/20210108-GHR-Report-for-consultation-FINAL.pdf
https://www.judiciary.uk/wp-content/uploads/2021/07/Civil-Justice-Council-final-report-on-guideline-hourly-rates.pdf
https://www.judiciary.uk/wp-content/uploads/2021/08/Guide-to-the-Summary-Assessment-of-Costs-2021-Final.pdf
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The survey included over 6,300 working 

Canadian adults, 1,700 of whom were 

employed in a noisy occupational setting 

for less than 10-years and 1,100 of whom 

were employed in an equivalent setting for 

more than 10-years. 

 

Publishing findings in the Journal of the 

Acoustical Society of America,
5
 earlier this 

month, the authors discuss that high-

frequency sensorineural (noise-induced) 

hearing loss correlated with self-reported 

exposures (e.g. having to raise your voice 

to speak to someone at arm’s length), as 

expected, but did not support ‘the 

underlying theory that noise is a serious 

contributor to cardiovascular disease’.
6
 

 

Indeed, after adjusting for covariates [age, 

sex, and ethnicity, family history of illness, 

cigarette and alcohol consumption, fitness 

(exercise, diabetes and waist size), 

perceived stress and socioeconomic 

status], none of the associations found 

between loud noise exposure and changes 

in biomarkers for cardiovascular disease 

(CVD) or outcomes [such as hypertension 

(high blood pressure), myocardial 

infarction (heart attack), or stroke] 

remained statistically significant. Indeed, 

family history of CVD was a common 

feature among those reporting more than 

10-years of exposure.
7 

 

Even prior to adjustment, though, 

Canadians who had been most exposed to 

noise were ‘less than 10% more likely’ to 

suffer from CVD complications, compared 

to those who had never experienced a 

noisy workplace environment. Thus, in any 

event, the increase in risk of CVD brought 

on by exposure appeared to be ‘slight’.  

 

Commenting on the outcomes of this 

investigation, Lead Author and Research 

Scientist, David Michaud, maintained that 

noise is ‘definitely capable of acting as a 

stressor and causing reactions in the body’, 

before going on to cite a ‘large science 

base’ connecting stress with CVD.  

 

However, the question that remains is 

whether occupational noise can be 

‘sufficient to cause stress-related illness’ at 

levels ‘below those known to impair 

hearing’. 

 

For now, therefore, it is difficult to assess the 

degree to which a causal connection 

between noise and cardiovascular ill 

health could exist and this is reflected by 

contradictory discoveries in other works of 

academic literature. 

 

In edition 227 of BC Disease News (here), for 

instance, we reported on a study 

conducted by the United States’ National 

Institute of Occupational Safety and Health 

(NIOSH), which found evidence of a 

statistically significant elevation in risk of 

hypertension and high cholesterol for 

workers with a history of noise exposure in 

the course of their employment (albeit there 

was no nexus for coronary heart disease or 

stroke).
8
 

 

More analysis of academic literature 

examining the link between high 

cholesterol and sensorineural hearing loss 

can be found in edition 38 (here). 

 

 

https://www.bc-legal.co.uk/bcdn/518-227-heart-disease-linked-with-loud-noise-at-work.html
https://www.bc-legal.co.uk/images/pdf/BCDN38.pdf
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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