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Welcome 

 

Welcome to the 330
th
 edition of BC Disease News.  

 

In this issue, we address the Court’s definition of ‘substantial injustice’, in the 

context of s.57 of the Criminal Justice and Courts Act 2015, as a means of 

monitoring the consequences of claimants who have been ‘fundamentally 

dishonest’. 

 

In the same vain, we explain how the 2015 Act may soon be used to dismiss the 

most expensive military disease claim ever faced by the Ministry of Defence 

(MoD). 

 

Additionally, we compare and contrast the impending qualified one-way costs 

shifting (QOCS) regime in Scotland with the pre-eminent QOCS regime in England 

and Wales. 

 

This week’s feature is a case note on a noise-induced hearing loss (NIHL) claim 

handled by claimant firm, Digby Brown. We take this opportunity to forensically 

analyse the judgment of Sheriff Mundy and ascertain the potentially wide-

ranging repercussions of the £241,277 damages award, ordered in favour of the 

24-year-old pursuer. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

‘Substantial Injustice’ and ‘Fundamental Dishonesty’ – Military NFCI Claim and 

Surveillance Evidence – ADR in PI Claims – QOCS in Scotland and Acts of Sederunt 

– Formaldehyde Industry on CMD OELs – CLB Guidelines for Causality in NIHL 

Claims. 

 

file:///C:/Users/rjame/Downloads/Criminal%20Justice%20and%20Courts%20Act%202015
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Interpreting ‘Substantial 

Injustice’ with Respect 

to ‘Fundamental 

Dishonesty’: Iddon v 

Warner (2021) 

 

His Honour Judge Sephton QC (sitting as a 

High Court judge), in a recent judgment 

reported by Gordon Exall’s Civil Litigation 

Brief, has expounded on the definition of 

‘substantial injustice’, which is the principal 

defence to a finding of ‘fundamental 

dishonesty’, under s.57 of the Criminal 

Justice and Courts Act 2015.
1
  

 

Iddon v Warner was a clinical negligence 

case, which regarded a missed diagnosis 

of breast cancer.  

 

The claimant sought substantial damages, 

on the basis that the defendant’s 

negligence caused her to undergo surgical 

procedures (mastectomy and axillary 

dissection) that would otherwise have been 

unnecessary and left her with ‘debilitating 

chronic pain that … blighted her life’. 

 

When the claimant originally commenced 

proceedings, she expressed that damages 

would not exceed £25,000. On account of 

her ‘avoidable pain, suffering and loss of 

amenity’, it was specified that the medical 

procedure in question had left her with a 

grossly abnormal appearance that was 

unlikely to be improved, alongside 

‘ongoing symptoms of pain and reduced 

movement in the left arm and increased risk 

of lymphoedema’. The Schedule of Loss 

claimed compensation for loss of earnings, 

care, travel and miscellaneous expenses 

totalling £76,634.07 (minus general 

damages and future losses). At the time, the 

defendant denied liability. 

 

Post-issue, the claimant subsequently 

obtained permission to increase the value 

of her claim to over £200,000 and served 

amended Particulars of Claim, adding: 

 

‘Severe chronic post-surgical pain and 

associated dysesthesia and numbness in 

the left chest wall, left shoulder/arm and 

both hips causing severe disability, fatigue 

and psychological injury’. 

 

A 2
nd

 Schedule of Loss claimed a total of 

£941,182.03. 

 

It was not long after this that the defendant 

made an open admission of liability.  

 

By consent, District Judge Stonier then 

entered judgment for the claimant for 

damages to be assessed and ordered the 

defendant to make interim payments to the 

sum of £105,000 (plus costs). 

 

The crux of the claimant’s case was that the 

injuries she sustained had ‘very significantly 

disabled’ and rendered her ‘quite 

incapable of the sporting activities she 

used to enjoy’.  

 

However, internet searches on Google and 

Facebook led to the discovery that the 

claimant had in fact been ‘carrying on with 

her life [strenuous] running and swimming 

like she did before’. She had participated 

in 3 open water swimming events, including 

the Great North Swimrun and the Great 

Scottish Swim Aquathon. 

 

As a result, the defendant amended its 

defence to plead s.57 ‘fundamental 

dishonesty’. 

 

At the High Court hearing, HHJ Sephton QC 

concluded that the claimant had been 

‘fundamentally dishonest in relation to her 

claim’. 

 

It was not doubted that she had ‘suffered 

serious and distressing consequences 

because of the defendant’s breach of 

duty’. Nevertheless, she attempted to 

inflate the value of her case, by lying 

repeatedly about how serious her condition 

was (even after she was ‘found out’) and 

persuading others to lie in support of her 

account. The reality was that ‘she did not 

suffer from chronic pain of any 

significance’. 

 

Seeing that her ‘very grave’ dishonesty 

‘went to the heart of her claim’ [per HHJ 

Moloney QC, in Gosling v Hailo (29 April 

2014)], as opposed to being ‘incidental’ or 

‘collateral’, and ‘substantially affected’ the 

presentation of her case [per Knowles J, in 

LOGOC v Sinfield [2018] EWHC 51 (QB)], it 

was ‘amply justified’ by the adjective, 

‘fundamental’. 

 

Moving on to consider the claimant’s 

argument that there was ‘substantial 

injustice’ in applying the finding of 

‘fundamental dishonesty’, the judge 

reasoned that the ‘context in which the 

statute was enacted’ was relevant. 

 

He agreed with Knowles J, at paragraph 65 

of LOCOG, when he said that: 

 

‘… substantial injustice must mean more 

than the mere fact that the claimant will 

lose his damages for those heads of claim 

that are not tainted with dishonesty’. 

                           

Additionally, he deemed that the test of 

‘substantial injustice’ should factor in ‘the 

damage done to our system of justice by 

dishonest claims in general and by this 

claim in particular’. 

 

On this basis, HHJ Sephton QC was not 

persuaded that the claimant would suffer 

‘substantial injustice’ if her claim were to be 

dismissed. 

 

It was inconsequential that the claimant (1) 

had apologised for her dishonesty, (2) had 

shown remorse, (3) would not have 

sufficient funds to obtain the therapy that 

she wanted, (4) would not receive 

compensation from a liable tortfeasor and 

(5) would have to sell her current home, 

which was purchased with the interim 

payments. 

 

Many of these eventualities were perceived 

to be ‘inevitable corollaries of the operation 

of the [2015] statute’. Specifically regarding 

the repayment of interim payments (and 

the potential loss of investment), this is a risk 

outlined by CPR 25.8(2)(a).  

 

https://www.legislation.gov.uk/ukpga/2015/2/pdfs/ukpga_20150002_en.pdf
https://www.legislation.gov.uk/ukpga/2015/2/pdfs/ukpga_20150002_en.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2018/51.rtf
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All in all, ‘the culpability and extent of her dishonesty’ far outweighed any injustice in 

dismissing her claim: 

 

‘… the dismissal of this claim seems to me to be exactly the evil to which Parliament directed 

its mind in enacting section 57’. 

 

But for dismissing the claimant’s claim, an award of £70,050.32 would have been 

appropriate (so the claimant may have lost her investment in any event because the interim 

payments already exceeded the claim value). 

  

Full text judgment can be accessed here. 

 

Ex-Soldier Exaggerates Military ‘Trench Foot’ Claim 

– A Case of ‘Fundamental Dishonesty’? 

 

A £3.7 million non-freezing cold injury (NFCI) claim, which has the potential to be the highest 

value military injury claim to-date, is now in doubt due to alleged ‘fundamental dishonesty’, 

the Daily Mail reports.
2
 

 

Mr. Brian Muyepa enlisted in the Royal Regiment of the Artillery as a 19-year-old gunner, in 

2007. He joined the 40
th
 Regiment (the Lowland Gunners) and the 47

th
 Regiment (the 

Tactical Uncrewed Aerial Systems Regiment) thereafter. 

 

In March 2016, he undertook a promotional training exercise in Sennybridge, Wales, which 

involved time spent in a ‘cold water-filled tunnel’. 

 

Following this exercise, he alleges that he was left in sopping boots for a period of over 5.5-

hours, which caused his hands and feet to swell, tingle and hurt.  

 

He was later diagnosed with ‘trench foot’ which he attributes to being exposed to wet 

working conditions. ‘Trench foot’ is a type of NFCI, colloquially named after a disabling 

condition commonly observed in First World War soldiers on front-line trenches, which is 

characterised by pain in the extremities and over-sensitivity to cold. 

 

Post-diagnosis, it was recommended that 

Mr. Muyepa be protected from future 

exposure to cold, but in early 2017, he 

spent the majority of his time outdoors on 

Salisbury Plain, England, working on 

vehicles and his condition worsened.  

 

Suffering with ‘very severe’ cold sensitivity in 

his feet, this led to his eventual discharge 

from the British Army on medical grounds, in 

January 2018 – the year in which he 

commenced his compensation claim. 

 

In his pleadings, he avers that his injuries 

affect him to the extent that he endures 

pain in his extremities ‘most of the time’. It is 

purported that he can only walk a 

maximum distance of 100m with the aid of 

a walking stick and, after struggling to raise 

himself from a seated position, he can only 

stand for a maximum time of 10-minutes, 

unable to assist his wife with housework.  

 

The Ministry of Defence (MoD) conceded 

liability in negligence, but new evidence 

has since come to light, which has, 

according to the defendant, tainted Mr. 

Muyepa’s legal action as a ‘compensation 

scam’. 

 

The Government came across a Facebook 

video, posted on his wife’s profile, which 

captures Mr. Muyepa’s attendance at a 

barbecue, in August 2018, wherein he can 

be seen dancing and holding a plate. 

Another social media post conveys him 

performing as a DJ at a sports hall party. 

What is more, covert surveillance footage, 

recovered over the course of 9-days, 

displays him leaving his house on one-third 

of the days. On one such day, over the 

course of 1.5-hours, he was spotted taking 

his children to school and going shopping 

at Lidl and Home Bargains. At Lidl, he was 

filmed unloading items onto the checkout 

one-handed, whilst his other hand gripped 

his walking aid to steady his body. 

 

Cross-reference these observations against 

appointments with his doctor, e.g. one 

which took place on 16 March 2020, in 

which he was asked to stand with his eyes 

open and feet together and lift his walking 

stick ¼ inch from the floor. On that 

particular occasion, he fell backwards in a 

https://www.civillitigationbrief.com/wp-content/uploads/2021/03/Iddon-v-Warner-Judgment-1.docx
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way that was ‘dramatic’ and did not 

resemble a natural fall. 

 

The MoD is concerned that the claimant 

was being ‘fundamentally dishonest’ in the 

way that he has ‘overegged and 

exaggerated’ his claim, to the extent that 

the ‘extremely high’ level of damages 

claimed, including over £1.7 million for 

future care costs, are comparable with 

personal injury actions regarding 

paraplegia. 

 

As such, the MoD recently made an 

application seeking permission to rely on 

the new video and surveillance evidence 

at the forthcoming trial (1-month away). 

  

At the hearing, before Mr. Justice 

Auerbach, defendant counsel submitted 

that 32-year-old Mr. Muyepa was clearly 

capable of ‘behaving in a manifestly 

different way to the way he presented 

himself to the doctor’. The evidence 

illustrates that he is ‘much more mobile’ in 

his own environment, when he does not 

think he is being watched. 

 

Whereas, claimant counsel, who criticised 

the application as an attempted ‘ambush’, 

described the MoD’s evidence as ‘weak’, 

since it is ‘broadly consistent’ with Mr. 

Muyepa’s acknowledgment that his 

symptoms vary in intensity. It was said to be 

unsurprising that a NFCI sufferer would ‘feel 

better on a sunny day after a few drinks’ 

and notice an ‘alleviation of symptoms’ by 

taking painkillers. In any event, his dancing 

movements were not ‘vigorous’. 

 

Despite the claimant’s protestations, 

Auerbach J ordered that the new evidence 

be included in the trial, resulting in a delay 

to the trial timetable. His decision was 

guided by a ‘real risk of unfairness [to the 

defendant]’, were he not to admit the new 

material: 

 

‘It is at least arguable this material could 

potentially have an appreciable impact on 

the final quantum of the award that the 

court makes’. 

 

Stakeholders in Personal 

Injury Sector Evaluate 

Viability of Alternative 

Dispute Resolution  

 

Back in 2018, the Civil Justice Council 

published a Report, which stopped short of 

recommending a ‘presumption’ that 

litigants would agree to alternative dispute 

resolution (ADR) as a condition of issuing 

proceedings. Instead, the ADR Working 

Group concluded that there should be an 

increased focus on ‘promoting awareness, 

availability and encouragement of 

mediation’. Soon, the Working Group is 

expected to publish an updated report into 

the extent to which litigants should be 

forced to mediate. 

 

It is understood that the serving CJC Chair 

and Master of the Rolls, Sir Geoffrey Vos, 

supports the role of ADR in civil justice, 

especially so in the personal injury (PI) 

sector. Indeed, he was quoted as having 

said that: 

 

‘It is no good saying, for example, that 

because a personal injury has not been 

resolved in the personal injury portal, it must 

inevitably run its course to a final hearing in 

the county court. There must be continuing 

attempts at mediate interventions as cases 

progress.’
3
 

 

In Litigation Futures and the Law Gazette, 

last week, increased use of ADR was 

promoted by claimant firms, in lieu of 

ongoing pilot studies.
4
 

 

Claimant firm, Minster Law, is collaborating 

with ‘inter party resolution platform’, 

Nuvalaw, and has offered to share its results 

with the Ministry of Justice (MoJ). 

 

Shirley Woolham, Chief Executive of Minster 

Law, considers that ‘frictional costs and 

charges are no longer acceptable in the 

2020s’ and that there is a ‘compelling 

argument’ for accelerating adoption of 

ADR, at least in the case of minor PI claims 

(up to £25,000), as the ‘standard means of 

settling volume claims’ in future: 

‘The point of settlement is to allow injured 

people to get their lives back to normal as 

quickly as possible. That simply can’t 

happen if they have to wait over a year for 

their case to come to court [MoJ statistics 

show the average time taken for small 

claims and multi or fast-track claims to go 

to trial is around 51 weeks and 74 weeks, 

respectively. This is 14 weeks and 13 weeks 

longer than the same period in 2019
5
]’. 

 

Apparently, preliminary findings have 

‘underscored’ the benefits of closer 

cooperation with insurers.  

 

Elsewhere, dispute resolution platform, 

Claimspace, has teamed up with data 

analytics and risk management company, 

Verisk, to conduct a separate ADR pilot 

scheme for over 100 minor PI claims. 

 

Law firms and insurers are said to be in the 

process of signing up, with 3 firms (including 

Slater and Gordon) and 2 insurers already 

participating. 

 

Hollyrood Lays Down 

Comprehensive Rules 

on Scottish QOCS and 

Exceptions to the 

Regime 

 

A fortnight ago (here), we reported that the 

infrastructure for introducing qualified one-

way costs (QOCS) protection in Scottish 

claims involving personal injury (PI) or 

death, under s.8 of the Civil Litigation 

(Expenses and Group Proceedings) 

(Scotland) Act 2018, was being activated 

through the Civil Litigation (Expenses and 

Group Proceedings) (Scotland) Act 2018 

(Commencement No. 4 and Transitional 

Provision) Regulations 2021. 

 

In respect of claims commenced on or 

after 30 June 2021 (and proceedings 

arising from those claims, including 

appeals), a pursuer’s liability for their 

expenses will be restricted, unless [subject 

to s.8(4) of the 2018 Act] they: 

https://www.judiciary.uk/wp-content/uploads/2018/12/CJC-ADR-Report-FINAL-Dec-2018.pdf
https://www.bc-legal.co.uk/bcdn/1223-329-holyrood-sets-wheels-in-motion-for-qocs-like-protection-in-scottish-personal-injury-claims
https://www.legislation.gov.uk/asp/2018/10/pdfs/asp_20180010_en.pdf
https://www.legislation.gov.uk/asp/2018/10/pdfs/asp_20180010_en.pdf
https://www.legislation.gov.uk/asp/2018/10/pdfs/asp_20180010_en.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
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a) Make a fraudulent representation or otherwise act fraudulently in connection with 

the claim or proceedings; 

b) Behave in a manner which is manifestly unreasonable in connection with the claim 

or proceedings; or  

c) Otherwise, conduct the proceedings in a manner that the court considers amounts 

to an abuse of process. 

 

Under s.8(6) of the 2018 Act, it is stipulated that further exemptions may be set out in an ‘Act 

of Sederunt’, which would provide a comprehensive set of supplementary court rules. 

 

We previously reported that such an Act (akin to CPR 44.13 to CPR 44.17), had not yet been 

published. 

 

Now, though, we can confirm that the Act of Sederunt (Rules of the Court of Session 1994, 

Sheriff Appeal Court Rules and Sheriff Court Rules Amendment) (Qualified One-Way Costs 

Shifting) 2021 has been laid before Ministers at Holyrood (the devolved Scottish Parliament) 

and is accessible here.
6
 

 

The 2021 Act amends the Rules of the Court of Session 1994, the Act of Sederunt (Sheriff 

Appeal Court Rules) 2015, the Ordinary Cause Rules 1993 and the Summary Cause Rules 

2002 by adding new chapters, entitled ‘QUALIFIED ONE-WAY COSTS SHIFTING’, as follows: 

• Chapter 41B in the Rules of the Court of Session. 

• Chapter 19A in the Sheriff Appeal Court Rules. 

• Chapter 31A in the Ordinary Cause Rules. 

• Chapter 23A in the Summary Cause Rules. 

 

These Chapters spell out the correct procedures for handling court applications for an 

award of expenses made against the pursuer, thereby enabling the effective operation of 

Scotland’s QOCS regime. 

 

They also add further exceptions to QOCS, beyond those already outlined in s.8(4) of the 

2018 Act. For instance, where a pursuer: 

• Fails to obtain an award of damages greater than the sum offered by way of 

a tender (Scottish Part 36 Offer) lodged in process. 

• Unreasonably delays acceptance of a sum offered by way of a tender lodged 

in process. 

• Abandons the action or the appeal, in terms of the appropriate rules, or at 

common law. 

• Has a decree of absolvitor or decree of dismissal granted against them (e.g. 

if the pursuer lodges an incidental application to abandon their action), in 

terms of the appropriate rules. 

 

Applications for expenses must be made in writing and by way of motion procedure in the 

Court of Session, the Sheriff Appeal Court and the Sheriff Court (ordinary causes), or by way 

of incidental application in summary causes. They must also be made before the 

pronouncing of an interlocutor disposing of the expenses of an action (or an appeal), i.e. 

before an order finds a party liable for expenses. 

 

What if a court makes an award of expenses on the grounds that a pursuer has failed to 

beat a tender, or unreasonably delayed in accepting one? 

 

Unlike in England and Wales, where a defendant cannot be awarded costs that surpass the 

value of damages (plus interest) awarded to a claimant who fails to beat a Part 36 Offer, 

Scottish defenders will be limited to the extent that liability (1) may not exceed expenses 

incurred by the defender after the date of 

tender and (2) is limited to an aggregate 

sum of 75% of the amount of damages 

awarded to the pursuer. 

 

All in all, legal professionals are of the 

opinion that satellite costs litigation on the 

application of QOCS in Scottish PI claims is 

‘inevitable’, in spite of the new Chapters 

comprised in the Act of Sederunt.
7
  

 

Industry Boasts Near 

100% Compliance with 

Carcinogens and 

Mutagens Directive on 

Formaldehyde Exposure 

Limit 

 

Current evidence on long-term exposure to 

formaldehyde chemical in an industrial 

setting suggests that it may cause nasal 

tumours (nasopharyngeal cancer) and 

leukaemia (though read our report on 

potential discrepancies, here).
8
 It has been 

classified as ‘carcinogenic to humans’ 

(Group 1) by the International Agency for 

Research on Cancer (IARC) for well over a 

decade.
9
 

 

Under the 3
rd

 amendment to the 

Carcinogens and Mutagens Directive 

(CMD) 2004/37/EC, a new binding 8-hour 

time-weighted average (TWA) 

occupational exposure limit (OEL) for 

formaldehyde of 0.3 parts-per-million 

(ppm) was adopted and was due enter into 

force  by 11 July 2021 (not planned until 

July 2024 for the funeral and embalming 

industry
10

), assuming that transposing UK 

legislation was passed to amend the 

existing UK exposure limit of 2 ppm.
11 

 

 

The fact that the UK has now left the EU and 

has not yet acted on this puts OEL reform in 

a precarious position. 

 

In May 2019, 2-years ahead of the 

enforcement deadline, a voluntary 

agreement was signed by members of 

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-44-general-rules-about-costs
https://scottishciviljusticecouncil.gov.uk/docs/librariesprovider4/SSI's/ssi_20210226_en.pdf?sfvrsn=2
https://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/court-of-session-rules
https://www.legislation.gov.uk/ssi/2015/356/pdfs/ssi_20150356_en.pdf
https://www.legislation.gov.uk/ssi/2015/356/pdfs/ssi_20150356_en.pdf
https://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/sheriff-court---civil-procedure-rules/ordinary-cause-rules
https://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/sheriff-court---civil-procedure-rules/summary-cause-rules
https://www.scotcourts.gov.uk/rules-and-practice/rules-of-court/sheriff-court---civil-procedure-rules/summary-cause-rules
https://www.bc-legal.co.uk/bcdn/168-189-new-study-questions-the-findings-of-influential-paper-linking-formaldehyde-exposure-with-leukaemia.html
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L0983&from=EN
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Formacare to speed up the reduction of workplace exposure to the carcinogen. 

 

Formacare is the formaldehyde sector group of the European Chemical Industry Council 

(Cefic). It represents large chemical and manufacturing companies across Europe, which 

produce formaldehyde and derivatives, including aminoplast resins and glues, 

polyacetals, paraformaldehyde and polyols. 

 

Thanks to the signatures of 23 corporate members, the ‘vast majority’ of formaldehyde 

production in 16 European countries (including the UK) has been committed to the voluntary 

agreement. 

 

Lars Eric Johansson, Chairman of Formacare, has praised this initiative for ensuring the 

‘highest standards’ of worker protection,
12

 as figures show that last year: 

• 58.2% of workers surveyed (4,500) were not exposed to formaldehyde at all (these 

workers were all part of sales, purchasing or administrative departments).  

• 41.5% of workers surveyed (3,206) were exposed to levels of formaldehyde at or 

below 0.3 ppm. 

o 26.9% at 0.05 ppm. 

o 7.1% at 0.10 ppm. 

o 4.0% at 0.15 ppm. 

o 2.3% at 0.20 ppm. 

o 0.9% at 0.25 ppm. 

o 0.4% at 0.3 ppm. 

• 0.3% of workers surveyed (22) were exposed to levels of formaldehyde above 0.3 

ppm. 

o 0.1% at 0.4 ppm. 

o 0.1% at 0.5 ppm. 

o 0.0% at 0.6 ppm. 

o 0.1% over 0.6 ppm.
13

 

 

To have achieved 99.7% compliance by 2020 is a positive sign for the health of workers in 

chemical and manufacturing plants and may result in fewer cases of causative latent 

disease in years to come.   

 

Formacare is continuing its dialogue with trade union and industry partners to safeguard 

the same levels of protection across the entire formaldehyde value chain. 

 

In time, it will be interesting to see whether other sectors, e.g. the healthcare sector, have 

been taking precautionary measures in preparation for the updated CMD. Medical 

professionals can encounter significant levels of formaldehyde when fixing tissue biopsies 

using a standard chemical preservative solution, called Formalin. 

 

Although use of personal protective equipment (PPE), e.g. respirators, goggles, gloves, etc., 

is recommended when handling Formalin biopsy pots, this is said to rarely happen in 

practice. Interviews recently carried out by UK Medical demonstrated that clinicians have 

a generally poor perception of risk and, as such, formaldehyde exposure remains an 

‘accepted but unacceptable occupational risk’,
14

 with one professional recounting 

worryingly as follows: 

 

‘We often spill Formalin on the worktops but just wipe it up with paper towels and pop it in 

the household waste bin’. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.cefic.org/
https://www.cefic.org/
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Feature: 

‘Sudden Exposure’ NIHL Claims – An Emerging Area of Disease Law? McDonald 

v Indigo Sun Retail Limited [2021] SC EDIN 20 

 

INTRODUCTION 

 

The All Scotland Personal Injury Court has awarded £241,277 (inclusive of hearing aids, loss of employability and solatium) in damages to 

a 24-year-old with noise-induced hearing loss (NIHL) and tinnitus.  

 

In this feature article, we review judgment in the case of McDonald v Indigo Sun Retail Limited [2021] SC EDIN 20, which was first publicised 

by Sarah Ennis, a Solicitor at claimant firm, Digby Brown.
15

 

 

CASE FACTS  

 

On 12 December 2015, a tanning salon assistant was exposed to noise emissions from a fire alarm (known by management to activate 

without due cause) in her workplace for a 4-hour period (09:00 to 12:55). There was no fire and no one was aware as to why the alarm was 

triggered. Throughout her shift, she was instructed to remain in the salon. It was only mid-way through the incident that the manager arrived 

to muffle the noise with tape and call an engineer (leaving thereafter). For a total of 15 minutes during her shift, she stood on the pavement 

for auditory relief. 

 

The noise was said to be ‘excessively loud’. It was heard by occupiers of other properties on the opposite side of the street and caused her 

to converse with customers by shouting. She also found it difficult to concentrate. Ensuing this event, she suffered a severe headache and 

had a painful ringing sensation in both ears (tinnitus). No prior training or information on how to deal with such an index event had been 

provided, nor had hearing protection been offered. 

 

After the incident, she was not immediately aware of any hearing loss, but did perceive a ‘muffling effect’, which she attributed to her 

tinnitus.  

 

This changed on 17 December 2016, when Consultant ENT Surgeon, Ms. Aidah Isa, diagnosed her with bilateral sensorineural hearing loss, 

having been referred by her GP several months beforehand.  

 

Repeat audiometry, dated 22 February 2017, showed bilateral moderate-to-severe high frequency sensorineural hearing loss and some 

preservation of hearing in the lower frequencies. 

 

Subsequently, she was referred to Consultant Otolaryngologist, Professor Malcolm Laing, whose working diagnosis was that she had sensitive 

inner ears and that most of her hearing loss had been caused by the exposure to noise. 

 

In due course, a personal injury action was commenced by the salon worker against her employers.   

 

This being a post-Enterprise and Regulatory Reform Act 2013 claim, it was asserted that the defender was in breach of its common law 

duty to take reasonable care for the pursuer’s safety and not to expose her unnecessarily to risk of injury, as informed by Regulations 4, 5, 

6 and 7 of the Control of Noise at Work Regulations 2005. There was no direct claim for statutory breach, pursuant to s.69 of the Act, though 

a reasonable employer would be expected to adhere to such obligations as commensurate with obligations owed under common law 

[see Gilchrist v Asda Stores Ltd [2015] CSOH 77]. It was also averred that the defender was vicariously liable for its manager’s negligence, 

which risked the pursuer’s safety. 

 

Essentially, the pursuer’s case was that she had been exposed to conditions that, more likely than not, gave rise to a ‘significant and 

reasonably foreseeable risk of injury’ and that the history and development of her symptoms were consistent with there being a ‘causal 

link’ between the noise exposure and the damage sustained. 

 

 

 

 

https://www.legislation.gov.uk/ukpga/2013/24/pdfs/ukpga_20130024_en.pdf
https://www.legislation.gov.uk/uksi/2005/1643/pdfs/uksi_20051643_en.pdf
https://www.bailii.org/scot/cases/ScotCS/2015/%5b2015%5dCSOH77.html
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BREACH OF DUTY 

 

Acoustic Consultant, Dick Bowdler, assessed the average noise level in the salon to be approximately 87.5 dB pre-muffling and 82.9 dB 

post-muffling. On a daily noise dose basis (8hr TWA), the pursuer’s calculated noise exposure was 82.3 dB(A) Lep,d – above the ‘lower 

exposure action value’ of 80 dB(A) Lep,d [see Regulation 4(1)], triggering the defender’s duty to take positive steps to assess the risk of 

injury, to eliminate or reduce noise to as low a level as is reasonably practicable, and to ensure the availability of hearing protection. 

 

Sheriff Mundy was satisfied that there was a ‘reasonably foreseeable risk of injury’ and that Regulations 5, 6 and 7 had been breached. 

No suitable and sufficient risk assessment was undertaken, no attempt was made to reduce or eliminate the risk from noise (e.g. by fixing 

the alarm or deploying an evacuation system) and no personal hearing protectors were afforded. 

 

A ‘small step’ was taken to then establish liability at common law. The defender was also vicariously liable for the manager, who ‘ought 

reasonably to have instructed the pursuer to leave the premises when it became unsafe for her to remain’, but did not. 

 

N.B. The defender was unsuccessful in advocating instead for a weekly personal noise dose, calculated at 75.8 dB (A) Lep,w – below the 

‘lower action exposure value’. With Lep,d accepted as the ‘default position’, the threshold to depart [‘in duly justified circumstances’ – see 

Article 3(3) of Directive 2003/10/EC on the minimum health and safety requirements, regarding the exposure of workers to the risks arising 

from physical agents (noise)] was not met. Although the pursuer’s exposure varied markedly from one day to the next (exposure was rare), 

part-time workers (employed less than 5-days-per-week) were not subjected to the weekly measure and, in any event, no mitigating 

measures had been taken by the defender to keep noise exposure to a minimum [a precondition of Article 3(3)(b)]. 

 

CAUSATION 

 

In McDonald, medical evidence caused the ‘greatest difficulty’ in establishing a ‘causal link’. 

 

Consultant Otolaryngologist, William McKerrow, examined the pursuer on 12 September 2018 and confirmed earlier diagnoses, but his 

medical report, which referred to the Guidelines on the Diagnosis of Noise Induced Hearing Loss for Medico-Legal Purposes by Coles, 

Lutman and Buffin (2000), acknowledged that not all of the requirements were met. 

 

Whilst he claimed that R1 (high frequency hearing impairment) and R2 (noise exposure) were substantiated, he admitted that R3 

(audiometric configuration) was ‘not classical’ for NIHL. Indeed, there was only evidence of notching at 6 kHz in the left ear. Regardless, 

Mr. McKerrow maintained that the absence of a notch or bulge in the right ear did not preclude the presence of NIHL having an atypical 

audiometric configuration, albeit he omitted to mention that this eventuality would generally fall below the balance of probabilities. 

 

On cross-examination, the pursuer’s expert was forced to concede that, not only was R3 not satisfied, but also R2(a), seeing that the 

pursuer’s noise dose of 82.3 dB(A) Lep,d could not lead to a cumulative exposure of at least 100 dB(A) NIL. This irregularity was likely 

instigated by the fact that his report pre-dated the engineer’s report on noise levels. 

 

Fundamentally, Mr. McKerrow still insisted that the pursuer’s hearing loss was attributable to the fire alarm, on the basis that ‘mathematical 

criteria were not the only … [variables] … to be taken into account’. The pursuer’s history, the circumstances surrounding the onset of her 

symptoms and her credibility were also treated as important, to such a degree that the expert concluded, with 95% probability, that the 

fire alarm caused her hearing loss. Before the pursuer’s exposure, aged 20, she demonstrated no tinnitus or hearing difficulties. Immediately 

after the exposure, she did. 

 

On the other hand, the defender’s medical expert, Iain Swan, sought to discredit a diagnosis of NIHL without making a single reference to 

the CLB Guidelines. He considered that the pursuer was affected by progressive congenital hearing loss, unconnected to noise exposure. 

 

The Consultant Otologist offered several theories to explain why the pursuer had developed high frequency sensorineural hearing loss for 

non-noise-related reasons, but many of the accusations posited, e.g. that the pursuer delayed seeking medical advice, that the pursuer 

had a ‘mild speech impediment’ consistent with childhood hearing impairment and that the pursuer was ‘unlikely’ to develop permanent 

deafness from the alleged exposure period, were ‘unsound’ and deserved to have ‘little weight’ attached. 

 

What is more, the defender criticised Mr. McKerrow for his erroneous application of the Coles Paper, which called into question his 

‘independence’ and ‘impartiality’ as an expert witness – a ‘deliberate attempt to mislead the court’? It was hoped that this fact could not 

be overlooked and, following Kennedy v Cordia (Services) LLP [2016] UKSC 6, Mr. McKerrow’s evidence would be excluded as inadmissible. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02003L0010-20190726
https://www.bc-legal.co.uk/documents/CLB%20Guidelines%202000.pdf
https://www.bc-legal.co.uk/documents/CLB%20Guidelines%202000.pdf
https://www.supremecourt.uk/cases/docs/uksc-2014-0247-judgment.pdf
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Again, though, the defender’s submissions were not favoured by the Court. On the whole, the pursuer’s expert exhibited his ‘many years of 

expertise in the field’ in a ‘satisfactory manner’ and, notwithstanding numerous concessions, his evidence was not judged to have been 

‘fatally undermined’ by the opposing party. 

 

In the round, Sheriff Mundy was persuaded that a ‘legitimate inference’ could be drawn that the pursuer’s exposure to noise, on 12 

December 2015, was ‘the cause of her hearing loss and tinnitus and not merely the occasion for it’. He could find ‘no other credible 

explanation’ to account for the pursuer’s condition and the fact that Mr. Bowdler had not dismissed the prospect of sub-85 dB(A) Lep,d 

exposures causing NIHL as ‘insignificant’ compounded the pursuer’s argument. 

 

N.B. It is clear from the above section that the pursuer was put to proof on causation and did so successfully.  

 

In fact, the pursuer did attempt to reverse the burden of proof onto the defender by testing residual uncertainty over the full impact of the 

2013 Act. 

 

On this particular issue, Sheriff Mundy found that there is no onus upon the defender to disprove causation unless a breach of statutory 

duty arises and points prima facie to a ‘causal link’ – see Goldscheider v Royal Opera House Covent Garden Foundation [2018] EWHC 687 

(QB). 

 

The index case was not an action in which a prima facie case on causation could succeed. Applying the 3-stage test devised by Lord 

Reid, in Gardiner v Motherwell Machinery and Scrap Co. Ltd 1961 SC (HL) 1, alongside Mr. McKerrow’s concessions on R2(a) and R3, it 

could not be deduced that the pursuer’s exposure to noise from the fire alarm was ‘of itself’ likely to cause the disease complained of (the 

3
rd

 element of the Gardiner test). 

 

In summation, Sheriff Mundy rationalised his findings on liability, at paragraph 119: 

 

‘… the level of noise to which the pursuer was exposed was such as represented a reasonably foreseeable risk of injury in the form of tinnitus 

and hearing loss. While it cannot be established that it was at or above 85 dB(A), it was nonetheless above the “lower exposure action 

value” of 80 Db(A) set forth in regulation 4(1) of the 2005 Regulations in relation to which action required to be taken as previously outlined. 

Furthermore, while the level of noise was not such as of itself to make it more probable than not that damage would result, in light of the 

evidence in this case, and in particular the development by the pursuer of symptoms which are consistent with damage being caused on 

12 December 2015, I have concluded as a matter of fact that it is more likely than not that the damage was caused by the exposure to 

noise and that the development was not mere coincidence. In other words, the pursuer has discharged the onus upon her to prove 

causation by the civil standard. The very risk that the regulations were designed to avoid eventuated and, as indicated, it is my view that 

the obligations in the regulations founded upon are within the compass of the employer’s duty to take reasonable care at common law’. 

 

Full text judgment can be accessed here. 

 

FINAL THOUGHTS 

 

Ms. Ennis, of Digby Brown, described McDonald as a ‘particularly noteworthy’ case, which is perhaps an understatement.  

 

She recognises the fact that ‘traditional’ NIHL or ‘industrial deafness’ claims ordinarily involve prolonged periods of exposure to excessive 

noise, but are becoming less common, due to employers’ growing awareness of the associated health risks. She does so as a means to 

subtly introduce McDonald-like cases, i.e. those concerning ‘sudden’ exposures, as an emerging area of law. 

 

Of course, the legitimacy of this implication is necessarily dependent upon the whether the correct decision was made in the present Court 

ruling.  

 

Interestingly, the Digby Brown article goes no further than to say that Mr. McKerrow’s methodology (use of Coles) was ‘criticised’ by the 

defender without consequence. 

 

In reality, it is conceivable that the pursuer won her case because (1) there was a distinct lack of conflicting evidence adduced by Mr. 

Swan, (2) a copy of the CLB Guidelines was not produced in Court and/or (3) the individual facts of McDonald were distinguishable from 

most NIHL cases where there is a gradual development of the disease with more than one potential cause. Alternatively, Sheriff Mundy 

arrived at the wrong result. 

https://www.bailii.org/ew/cases/EWHC/QB/2018/687.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2018/687.pdf
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2021scedin020.pdf?sfvrsn=0
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What if, moving forwards, pursuers in Scotland and claimants in England and Wales are able to rely on McDonald as a binding authority? 

Might it be possible, on the facts, to circumvent Coles requirements that are not fully met and still establish a nexus between relatively 

short-term exposures and rapid development of sensorineural NIHL? 

 

Defendants and defenders should be vigilant to opponents who argue, on the proviso that breach can be established and the risk of injury 

is foreseeable, that it is ‘wholly irrelevant in law that the 2005 [Noise] Regulations envisaged long-term hearing loss rather than an immediate 

onset of symptoms in the manner sustained by the pursuer[/claimant]’ – following Lord Reid in Hughes v Lord Advocate [1963] UKHL 8: 

 

‘This accident was caused by a known source at danger, but caused in a way which could not have been foreseen, and, in my judgment, 

that affords no defence’. 

 

 

 

 

https://www.bailii.org/uk/cases/UKHL/1963/1963_SC_HL_31.html
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Welcome 

 

Welcome to the 331
st
 edition of BC Disease News.  

 

In this issue, we look once again at how courts, conducting assessments of 

liability, treat witness evidence that relies on historic memories, as the High Court 

hands down its ruling on the fatal mesothelioma case of Jackman v Harold Firth 

& Son Ltd [2021] EWHC 1461 (QB). 

 

Moreover, we shed some light on the HMCTS’s new Damages Claims Pilot 

scheme, while also prefacing the National Archives’ new centralised directory of 

court judgments. 

 

We also consider how soft tissue whiplash claims with additional non-tariff injuries 

can be valued, given inconsistencies with the Government’s reforming 

legislation. 

 

Finally, we review the latest medical literature linking sensorineural hearing loss 

with osteoporosis and low bone density. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Mesothelioma, Witness Statements, Human Memory and Findings of Liability – 

Quantum of Damages in ‘Mixed’/‘Hybrid’ Whiplash Claims with Multiple Tariff and 

Non-Tariff Injuries – HMCTS Damages Claims Pilot Scheme for PI Litigation –

National Archives Judgment Service as BAILII Government Contract Ends – 

Hearing Loss Induced by Osteoarthritis and Low Bone Density. 

https://www.bailii.org/ew/cases/EWHC/QB/2021/1461.pdf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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Breach of Duty and the 

Fallibility of Memory in 

Latent Disease Claims: 

Jackman v Harold Firth 

& Son Ltd [2021] EWHC 

1461 (QB) 

 

Last month, judgment was handed down in 

the case of Jackman v Harold Firth & Son 

Ltd [2021] EWHC 1461 (QB). This was a fatal 

mesothelioma case, pursued by the widow 

of a deceased labourer (on her own behalf 

and on behalf of his estate). 

 

The defendant, on the balance of 

probabilities, was found liable for exposing 

the deceased to asbestos fibres in the 

course of his employment.  

 

Passing away on 4 November 2016, aged 

76, he suffered progressively deteriorating 

symptoms (though some were likely to have 

been downplayed) for several months and 

did not receive invasive treatment. 

 

Appropriate compensation for pain, 

suffering and loss of amenity (PSLA) was 

£75,000, along with £2,000 for loss of 

services and £13,000 for care and 

assistance [rooted in Rothwell v Chemical & 

Insulating Limited [2006] EWCA Civ 27]. 

 

Before making a ruling on liability, His 

Honour Judge Bird (sitting as a High Court 

judge), had to conclude that, at the time of 

alleged exposure, the deceased was 

‘employed’ by the defendant company. 

Liability was essentially conceded if this was 

the decision of the court. 

 

The issue at play, here, was the available 

evidence in the case – or rather the lack of 

it. 

 

It was alleged that the deceased had been 

exposed while employed by the defendant 

and working at ICI in Huddersfield. 

However, no statement had been taken 

from the deceased prior to his death, the 

defendant had ceased trading years 

before the claim was advanced and no disclosure from ICI was sought. 

 

The HMRC schedule showed that the deceased had worked for the defendant from at least 

April 1969 until around April 1972. 

 

Following a consultation, on 16 May 2016, Dr. Naseer sent a letter to the deceased’s GP, 

which, besides noting that his CT scan indicated ‘[pleural] mesothelioma as a result of 

asbestos exposure’, also remarked that he had ‘worked in construction industry and also 

worked with asbestos pipes in the 1970's at ICI’ and that this could be the causal 

connection. 

 

HHJ Bird considered this letter to be the ‘best contemporaneous record’ of the deceased’s 

exposure. 

 

Meanwhile, former ICI Huddersfield employees, Mr. Alan Gautry (1969-70) and Mr Archie 

McGill (1956-81), prepared witness statements prior to their own deaths and consented to 

use of these statements in proceedings. 

 

The clear impression from both statements was that labourers, laggers and maintenance 

engineers working at the ICI plant, between 1969 and 1972 (some of which were sub-

contracted, i.e. not ICI employees), came into contact with asbestos. 

 

Indeed, acid and hot water-carrying pipes at the ICI factory were insulated with asbestos 

and, should those pipes require maintenance, insulation had to be removed and replaced. 

Mr. McGill recalled that asbestos ‘could be seen outside on a breezy day being carried 

along on the wind’ and that clumps of asbestos dust were not ‘damped down’ before being 

swept up. Mr. Gautry recalled his boiler suit ‘usually’ being covered in dust at the end of a 

working day. 

 

Much of the determination on liability in this case turned on the claimant herself, having 

produced oral testimony, handwritten notes and 2 signed witness statements (prepared 3-

years apart).  

 

When presented with this evidence, the judge was advised by the opposing party that there 

was a ‘danger of treating honest recollection of events that happened a long time ago as 

firm evidence’. 

 

He was referred to the dicta of Mr. Tattersall QC, at paragraphs 73 to 77 of the judgment 

in Bannister v Freemans [2020] EWHC 1256 QB, who summarised the courts’ treatment of 

potentially fallible human memory in historic case law [Sienkiewicz v Grief (UK) Ltd [2011] 

UKSC 10; Kimathi & Ors v The Foreign And Commonwealth Office [2018] EWHC 2066 (QB); 

Gestmin SGPS SA v Credit Suisse (UK) Ltd & Anor [2013] EWHC 3560 (Comm); Prescott v The 

University of St Andrews [2016] SCOH 3; and Sloper v Lloyds Bank Plc [2016] EWHC 483 (QB)]. 

 

Having dissected the decision in Bannister [a case reported in our Horizon Scan of the 

Disease Market (here) for commentary on very low-dose asbestos exposure], HHJ Bird was 

able to derive the following principles of his own: 

 

‘i) A strong recollection of events expressed in evidence with confidence is not a 

reliable guide to the accuracy of the recollection. 

 

ii) The fact that a witness has a considerable amount to gain if his or her 

recollection of events is accepted by the court as fact, means that the witness' 

recollection is very likely to be biased towards that which supports the outcome he 

or she seeks. 

https://www.bailii.org/ew/cases/EWCA/Civ/2006/27.rtf
https://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/QB/2020/1256.html
https://www.bailii.org/uk/cases/UKSC/2011/10.pdf
https://www.bailii.org/uk/cases/UKSC/2011/10.pdf
https://www.bailii.org/ew/cases/EWHC/QB/2018/2066.rtf
https://www.bailii.org/ew/cases/EWHC/Comm/2013/3560.rtf
https://www.scotcourts.gov.uk/search-judgments/judgment?id=a35001a7-8980-69d2-b500-ff0000d74aa7
https://www.bailii.org/ew/cases/EWHC/QB/2016/483.rtf
https://www.bc-legal.co.uk/bcdn/1159-319-horizon-scan-of-the-disease-market-for-2021
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iii) When a witness recalls events from the past, he or she is in fact unconsciously 

reconstructing those events. The description the witness provides of the relevant 

event or events is in fact a description of the reconstruction undertaken at that 

point. 

 

iv) Testing recollection against contemporaneous documentation is a very useful 

and important exercise. Testing in this way at least gives the court an opportunity 

to compare a near contemporaneous version of events (subject to no or little 

reconstruction) with a re-constructed version of events’. 

 

He went on to observe that these ‘germane’ principles neatly aligned with the newly 

published PD 57AC.  

 

 

 

We were therefore correct, in edition 326 of BC Disease News (here), to anticipate that para 

1.3 of the Appendix to the newly published Practice Direction would be regarded as 

relevant to ‘any civil matter’: 

 

‘Although the PD and its appendix apply to proceeding in the Business and Property Courts 

the following principles set out in the appendix are of universal application [para 14 of 

Jackman]’. 

 

In the present case, the judge made it clear that he would not adopt a ‘lax’ approach to 

fact finding, in spite of the ‘inherent tragedy’ in mesothelioma cases: 

 

‘Mrs Jackman's evidence must be looked at in context and as part of the entire evidential 

picture available to me. The overall picture requires me to take account of the fact that the 

defendant has presented no factual evidence of its own. However, the absence of direct 

evidence from the defendant does not mean that I must accept what Mrs Jackman says. 

The claimant must still prove her case’. 

 

Generally, the claimant demonstrated the ‘hallmarks’ of a ‘careful’, ‘honest’ and ‘impressive’ 

witness. The fact that she had corrected her 2
nd

 witness statement in pen before signing it 

was testament to this.  

 

She recollected that, post-mesothelioma diagnosis, the deceased had discussed with her 

that he would have been exposed to asbestos when he worked at ICI. Frankly, the prospect 

of him forgetting his employer at the time of exposure was ‘so small that it could be ignored’ 

and was deemed ‘reliable’, especially in the light of corroborative medical evidence. 

 

However, part of the claimant’s evidence was irregular, especially when compared against 

both statements prepared by Mr. Gautry and Mr. McGill. She appeared to remember her 

husband describing his working conditions 

after he returned from ICI, while employed 

by the defendant, and came to 

understand that he was ‘cleaning asbestos 

out of pipes’: 

 

I imagined him working inside a pipe. I do 

not remember if this is specifically what he 

said he was doing, working inside a pipe, 

or if this just what I pictured’. 

 

Moreover, from 1973 onwards, the 

claimant documented how the deceased 

would often ‘chunter’ and ‘complain’ about 

the ‘filthy’ and ‘unpleasant’ nature of his 

job, but also alluded to the fact that he 

could be ‘resentful’ and bore a grudge 

against his former boss – he would 

‘explode’ at the mere mention of Mr. Firth’s 

name. 

 

Having cautiously analysed the claimant’s 

recollection of conversations with the 

deceased over 40 years ago, in line with 

relevant authorities, HHJ Bird concluded 

that the deceased had worked at ICI for the 

defendant and that he dealt with the 

‘lagging of pipes and the removal of 

lagging’, rather than ‘cleaning asbestos 

from inside pipes’. As such, the defendant 

was in breach of its duty owed to the 

deceased, which had caused him to suffer 

fatal personal injury. 

 

Full text judgment can be accessed here. 

 

Motor Insurers’ Bureau 

Establishes Working 

Group to Evaluate the 

Post-Reform Position on 

'Mixed/Hybrid' Personal 

Injury Claims 

 

On 31 May 2021, new fixed tariffs for 

‘whiplash injury’ in road traffic accident 

claims entered into force [see the The 

Whiplash Injury Regulations 2021] and the 

Official Injury Claim (OIC) website went live 

to handle low value claims (up to £5,000 for 

https://www.bc-legal.co.uk/bcdn/1202-326-gestmin-on-fallible-human-memory-is-written-into-the-cpr
https://www.bailii.org/ew/cases/EWHC/QB/2021/1461.pdf
https://www.legislation.gov.uk/uksi/2021/642/pdfs/uksi_20210642_en.pdf
https://www.legislation.gov.uk/uksi/2021/642/pdfs/uksi_20210642_en.pdf


 
  PAGE | 16 

 

 

personal injury) that are subject to these 

tariffs. 

 

In edition 328 of BC Disease News (here), 

when we announced that the small claims 

limit for employers’ liability and public 

liability claims would be increasing to 

£1,500 from April 2022 [i.e. not 

encompassed within The Civil Procedure 

(Amendment No. 2) Rules 2021], we also 

shared the views of peers in the House of 

Lords, on 26 April, who warned that the 

incoming whiplash reforms could result in 

an ‘explosion’ of quasi-bogus ‘mixed 

claims’, farmed by claims management 

companies (CMCs) and claimant law firms. 

 

Parliamentary Under-Secretary of State for 

Justice, Lord Wolfson of Tredegar, on the 

issue of ‘mixed claims’ (otherwise known as 

‘hybrid claims’, said as follows: 

 

‘My noble friends Lord Hunt of Wirral, Lord 

Bourne of Aberystwyth and Lord Naseby 

made the point that there is a risk that the 

regulations could be subverted by other 

injuries suddenly becoming the main injury. 

As the noble and learned Lord, Lord Hope 

of Craighead, mentioned, Section 3(8) of 

the [Civil Liability] Act [2018] provides that, 

where a claimant suffers injuries in addition 

to a whiplash injury, the court is not 

prevented from awarding damages that 

reflect the combined effect of the injuries 

sustained. The courts will therefore need to 

determine how mixed injuries are 

addressed. We are confident that judicial 

expertise will address these matters on a 

case-by-case basis, but we will look 

vigilantly to ensure that the regulations are 

not undermined, whether by the claims 

management industry or otherwise, by 

people reordering their claims so that minor 

injuries become the main part of their 

claim’. 

 

The Motor Insurers’ Bureau (MIB) and the 

Ministry of Justice (MoJ) are both aware that 

claimants with ‘mixed injuries’ are unable to 

value their claims using the soft tissue 

whiplash injury tariff table and that the OIC 

portal has been principally designed to 

progress ‘whiplash injury’-only claims. 

 

It is evident that the Civil Liability Act 2018 and its complementing Regulations made no 

attempt to address how one would value pain, suffering and loss of amenity (PSLA) in an RTA 

claim where, for example, the claimant has been diagnosed with whiplash injury alongside 

tinnitus and/or psychological injury. 

 

Estimates suggest that around 130,000 people-per-year that are involved in RTAs go on to 

develop ‘multiple injuries’. These individuals are now standing in ‘legal no man’s land’, 

thanks to the emergence of the whiplash reforms, and practitioners envision that this could 

make it very difficult to resolve litigation without risk of under-compensation.
1
 

 

Stuart Hanley, Head of Legal Practice at claimant firm, Minster Law, said that thousands of 

claimants will be left ‘between the devil and the deep blue sea’ until a solution is devised. 

 

The MoJ has been forced to admit that there is ‘no immediate solution’ to the issue, but is 

committed to making certain that the new regime is not fatally undermined. 

 

On 3 June, the Insurance Times reported that the MIB had established a cross-sector working 

group, with representation from the Association of Personal Injury Lawyers (APIL), the 

Association of British Insurers (ABI) and the Motor Accident Solicitors Society (MASS), to create 

a functioning framework for ‘mixed claims’.
2
 

 

Further details were outlined in a release from the OIC (see image below), including the fact 

that a range of suitable test cases are being prepared for the Court of Appeal to clarify the 

position on damages as soon as possible
3
: 

 

 

https://www.bc-legal.co.uk/bcdn/1216-328-government-foreshadows-el-pl-small-claims-limit-increase-to-1-500
https://www.legislation.gov.uk/uksi/2021/196/pdfs/uksi_20210196_en.pdf
https://www.legislation.gov.uk/uksi/2021/196/pdfs/uksi_20210196_en.pdf
https://www.legislation.gov.uk/ukpga/2018/29/pdfs/ukpga_20180029_en.pdf
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It will therefore not be long before the Court of Appeal, for the first time, assesses quantum 

in a ‘multiple injury’ case, which is governed by both common law and a statutory scheme. 

 

How might the Court calculate damages in such a case? To arrive at a sensible prediction, 

it could be valuable to observe the approach traditionally adopted in historic litigation 

involving several types of simultaneously occurring injuries.  

 

In the case of Brown v Woodall [1995] PIQR Q36, Sir John May applied a mathematical 

methodology: 

 

‘In this type of case, in which there are a number of separate injuries, all adding up to one 

composite effect upon a plaintiff, it is necessary for a learned judge, no doubt having 

considered the various injuries and fixed a particular figure as reasonable compensation 

for each, to stand back and have a look at what should be the aggregate figure and ask 

if it is reasonable compensation for the totality of the injury to the plaintiff or whether it would 

in the aggregate be larger than was reasonable?’ 

 

Barrister, Gordon Exall, has indicated, in his Civil Litigation Brief blog, that there are 4 feasible 

ways that the court could (but not necessarily without adverse legal implications) deal with 

compensation in ‘multiple injury’ low-value RTA claims:
4
 

1. An approach where the statutory figure is completely ignored and common law 

damages are awarded for injuries falling outside of the tariff. What about s.3(8) of 

the 2018 Act, which states that: ‘… in a case where a person suffers an injury or 

injuries in addition to an injury or injuries to which regulations under this section 

apply, awarding an amount of damages for pain, suffering and loss of amenity 

that reflects the combined effect of the person’s injuries’? Surely a statutory award 

could only be disregarded in full if the sum was ‘so inadequate’. 

2. The ‘traditional’ approach (see Brown above), i.e. an aggregate figure for the 

totality of the victim’s injury. This may, however, be incompatible with s.3(2) of the 

2018 Act, which states that: ‘The amount of damages for pain, suffering and loss 

of amenity payable in respect of the whiplash injury or injuries, taken together, is 

to be an amount specified in regulations made by the Lord Chancellor’. Thus, it 

would appear that it is not open to the court to discount the statutory award. 

3. An approach where the statutory sum is fixed, but the common law damages may, 

if appropriate, be ‘subject to discount for “overview”’, due to the existence of the 

statutory award. 

4. A sophisticated, ‘tapered’ approach – per Heil v Rankin [2001] QB 272 – where the 

statutory sum gradually tapers into insignificance, as the non-tariff aspect become  

increasingly serious.  

 

Mr. Exall considers the 3
rd

 suggestion (in the list above) to be the most likely, as it does not 

interfere with the statutory figure. 

 

That being said, there is no obvious solution. Richard Miller, Head of Justice for the Law 

Society, best reflected the gravity of the Court of Appeal’s predicament, when he said: 

 

‘There is no precedent for reducing the compensation for the more serious injury because 

there are more minor injuries. There is nothing in the legislation that allows for paying 

something lower than the tariff for whiplash injuries’. 

 

Many commentators have predicted that the ‘mixed claim’ conundrum will cause a spike 

in  soft tissue whiplash claims with additional elements of tinnitus, wrist injury and 

psychological harm.
5
 We have already discussed the growing trend of tinnitus in ‘common 

whiplash’ claims in edition 293 (here) and the benefit of involving disease lawyers when 

complex causation arguments arise. 

It is also forecast that the 31 May reforms 

could induce a ‘drift’ towards fraudulent 

(dishonest) employers’ liability (EL) and 

public liability (PL) claims, as these have not 

yet been impacted by legislators and still 

attract 3
rd

 party legal costs. 

 

For now, claimants bringing ‘multiple injury’ 

actions will have to decide whether to settle 

offers on the table, or to instead wait for 

Court of Appeal guidance, which could 

take some months to materialise. Lower 

courts may elect to adjourn or stay listed 

hearings on quantum pending guidance 

from the higher Court. 

 

HMCTS Devises Pilot 

Allowing Litigants to 

'Manage and Progress' 

the Initial Stages of their 

Personal Injury Claims 

Online  

 

On 28 May 2021, HM Courts & Tribunal 

Service (HMCTS) launched a Damages 

Claims Pilot scheme, which, at least for 

now, is accommodating single-party (1 

claimant and 1 defendant) Part 7 claims for 

unspecified damages only – the bulk of 

which are personal injury claims. 

 

The Pilot has been established by Practice 

Direction 51ZB and will last 3-years (end 

date of 30 April 2024).  

 

For the first 3-months of operation, only 

those represented by 9 claimant firms 

(undisclosed) may use the process, with no 

limit on defendant firm involvement.  

 

From September, it is scheduled to be 

opened up to a wider claimant audience, 

albeit solicitors’ registration with MyHMCTS 

(the online case management tool for legal 

professionals) will remain a pre-requisite of 

eligibility. 

 

As the apparatus evolves, it is also 

expected that ‘technical constraints’ will be 

https://www.bc-legal.co.uk/bcdn/1004-293-why-is-tinnitus-playing-an-ever-dominant-role-in-common-whiplash-claims
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51zb-the-damages-claims-pilot
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51zb-the-damages-claims-pilot
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disentangled and multi-party claims will 

eventually become advanceable. 

 

Fundamentally, the service allows 

professionals (on behalf of their clients) to 

manage and progress civil litigation online 

by: 

• Issuing a claim; 

• Providing an Acknowledgement of 

Service; 

• Informing the court of any agreed 

extension to file the Defence; 

• Responding to a claim; and 

• Providing information for a 

Directions Questionnaire. 

 

Once the Directions Questionnaire stage is 

over, ordinary conduct under the Civil 

Procedure Rules may resume until the case 

is resolved. 

 

In the long run, it is the Government’s 

ambition to develop an ‘end-to-end 

transformed digital service for claims in the 

county court, from pre-action to 

enforcement’.
6
 

 

This objective is clearly endorsed by the 

Lord Chief Justice, Lord Burnett, who 

recently warned the Association of District 

Judges that: 

 

‘There is a need to replace the clunking 

systems that underpin the work of our courts 

to avoid the risk of technological failure, 

quite apart from improving the way in which 

work is done’. 

 

Even though the Pilot was launched 

somewhat ‘quietly’,
7
 HMCTS is adamant that 

as many solicitors as possible should sign 

up to the MyHMCTS tool, with a larger pool 

of users creating more opportunity to test 

the software and collect more feedback. 

 

For more information on how defendant 

firms can prepare for the Pilot, watch this 

hour-long Government tutorial video. The 

HMCTS video tailored to claimant firms may 

also be useful and can be accessed here. 

 

 

Rule of Law and Open Justice Restored as UK 

Government Commissions National Archives 

Service for Wider Court Judgment Access 

 

Up to now, the system in the UK for disseminating judgments has been deemed ‘complex’, 

with non-public, Government and Court websites all part of the exercise – in fact, there are 

currently 11 sources of judgments in total, with the British and Irish Legal Information Institute 

(BAILII) being the largest. 

 

As evidence of the system’s ‘complexity’, back when the UK was still a member of the 

European Union (EU), it was the lowest ranked Member State, in terms of general public 

access to online judgments. 

 

Such a statistic threatened to undermine the ‘constitutional right of unimpeded access to 

the courts’, as emphasised by the Supreme Court, in UNISON, R (on the application of) v Lord 

Chancellor [2017] UKSC 51. 

 

Publishing its Digital Justice Report, in 2019, the Legal Education Foundation (LEF) 

recommended that the system for providing free, public access to court and tribunal 

judgments undergo reform to address stakeholders’ concerns over database coverage, 

content comprehensibility (without legal training) and publication formatting. 

 

Acquiescing to these recommendations, the Ministry of Justice (MoJ) subsequently 

committed itself to standardising the Department’s approach to the publication of 

judgments, upon the expiration of the Government’s 20-year contract with BAILII. 

 

From April 2022, the MoJ will migrate all sources of Court judgments into a centralised, safe, 

secure and free-to-use National Archives service, whose website will likely resemble 

legislation.gov.uk (launched by the National Archives, in 2010).
8
 

 

 

[Source: Geograph - Chris Reynolds (3 June 2009) The National Archives at Kew] 

 

https://www.gov.uk/guidance/myhmcts-online-case-management-for-legal-professionals
https://www.gov.uk/guidance/myhmcts-online-case-management-for-legal-professionals
https://www.youtube.com/watch?app=desktop&v=TOq3x_tIdPc
https://www.youtube.com/watch?app=desktop&v=TOq3x_tIdPc
https://www.youtube.com/watch?app=desktop&v=O7qPBmKqTWE&ab_channel=HMCTSgovuk
https://www.bailii.org/uk/cases/UKSC/2017/51.pdf
https://research.thelegaleducationfoundation.org/wp-content/uploads/2019/09/Digital-Justice-Exec-Summary-FINAL.pdf
https://www.legislation.gov.uk/
https://www.geograph.org.uk/photo/1334979
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This will be the first comprehensive official 

repository of its kind and by ending the 

need to rely on multiple sources of 

information, it will save ‘time and money for 

lawyers, judges, academics, journalists, 

students and members of the public'. 

 

According to the MoJ, the National Archives 

was selected to assume this responsibility 

‘because of its long-standing expertise in 

storing and publishing information 

securely’. 

 

The institution will provide the necessary 

infrastructure to expand coverage beyond 

legally significant court and tribunal 

decisions, but will initially transfer across 

from BAILII: 

 

‘JR decisions, European case law, 

commercial judgments and many more 

cases … from the High Court, Upper Tier 

Tribunal, and the Court of Appeal’. 

 

All judgments received will be made 

available in a form suitable for machine 

reading and converted into Legal 

Document Mark-up Language 

(‘LegalDocML’).  

 

The Lord Chancellor and Secretary of State 

for Justice, the Rt Hon. Robert Buckland QC, 

took to announcing the Government’s new 

relationship with the National Archives and 

stressed that: 

 

‘Ensuring court judgments are easily 

accessible is central to the rule of law and 

the principle of open justice’. 

 

Echoing this position, Dr. Natalie Byrom, 

Director of Research and Learning at LEF, 

explained that this ‘critical step towards 

achieving a more transparent, open and 

equitable justice system’ which ‘supports 

access to justice and data-driven reform’, 

will improve individuals’ understanding of 

their legal position when deciding whether 

to initiate or defend claims.  

 

Hailing the Archives’ credentials as world 

leaders in digital filing and legal publishing, 

its Chief Executive and Keeper, Jeff James, 

assured that judgments, as ‘vital public 

records’, will be made accessible for 

‘centuries to come’. 

 

As a matter of interest, BAILII may still remain 

of use to practitioners moving forwards, with 

‘ambitious plans further enhance its 

databases with links to commentary and 

interpretative content from independent 

sources’. It has also agreed to make 

available for circulation on its databases all 

of the judgments that the National Archives 

publishes. 

 

US Researchers Identify 

Longitudinal 

Relationship Between 

Osteoporosis / 

Osteopenia and 

Hearing Loss 

 

A recently published article in the Journal of 

the American Geriatrics Society has 

revealed that women with osteoporosis (a 

disease which causes bones to become 

fragile and more likely to break) and the 

stage before osteoporosis [osteopenia, or 

low bone density (LBD)
9
] are at a 

heightened risk of hearing loss.
10

 

 

Previous works of academic literature have 

made observations of elevated 

osteoporosis and LBD incidence among 

those with hearing loss, but until now, 

research on the issue of whether bone 

conditions ‘influence’ the risk of hearing loss 

has been scarce. 

 

As part of the Conservation of Hearing Study 

(CHEARS), which has been set up to identify 

potentially modifiable risk factors that may 

contribute to hearing loss, researchers at 

Boston’s Brigham and Women’s Hospital 

(the 2
nd

 largest teaching hospital of Harvard 

Medical School) analysed health data 

pertaining to 144,000 female registered 

nurses. 

 

This data was sourced from the Nurses’ 

Health Study (NHS) and NHS II, which are 

large, ongoing prospective cohorts, first 

established in 1976 and 1989, respectively. 

 

Over the course of 34-years of follow-up, 

participants completed self-reported 

questionnaires biennially and underwent 

audiometric assessments to ascertain 

audiometric thresholds.  

 

So, did the investigators discover a 

longitudinal relationship between 

osteoporosis, or LBD, and subsequent 

development of hearing loss? 

 

Results were not definitively conclusive. The 

most common osteoporosis-related 

fractures are vertebral fractures and hip 

fractures. In respect of the former, this was 

associated with a risk of ‘moderate or worse 

hearing loss’ up to 40% higher. By contrast, 

the latter did not appear to be correlated 

with increases in ‘moderate or worse 

hearing loss’. 

 

Lead author and Instructor in Medicine, 

Sharon Curhan MD, explained that: 

 

‘The differing findings between these 

skeletal sites may reflect differences in the 

composition and metabolism of the bones 

in the spine and the hip. These findings 

could provide new insight into the changes 

in the bone that surrounds the middle and 

inner ear that may contribute to hearing 

loss’.
11

 

 

Whilst the underlying mechanism, 

potentially connecting bone conditions 

with sensorineural hearing impairment, is 

still unclear, it is theorised that: 

 

‘… abnormal bone remodelling and 

changes in the pathways involved in 

maintaining bone homeostasis may 

influence the integrity of the bone that 

protects the nerves and structures involved 

in hearing or alter ion and fluid metabolism 

in the cochlea, the main structure involved 

in hearing’. 

 

By developing on these initial findings, the 

extent to which osteoporosis and LBD poses 

a risk to human hearing will be better 

understood.  
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Depending upon the outcomes of 

consequent studies, it may be the case that 

entries of osteoporosis and/or LBD in 

medical records can provide an adequate 

defence to the causation element of noise-

induced sensorineural hearing loss (NIHL) 

claims. 
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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