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Welcome 

 

Welcome to the 328
th
 edition of BC Disease News.  

 

In this issue, we précis the case of X (A Minor) v MPL Home & Senza Group Ltd 

(Cardiff County Court, 2021), wherein a claimant submitted that a product liability 

claim could not fall under the definition of ‘public liability’, for the purposes 

avoiding EL/PL Protocol fixed costs. 

 

Significantly, we also reveal that the small claims limit for EL/P claims will not be 

rising to £2,000 from £1,000, as initially proposed by the UK Government. 

 

Finally, we investigate recent epidemiological study findings, which are 

indicative of the fact that those who are exposed to higher levels of ambient air 

pollution have an elevated risk of ‘eye diseases or association with retinal 

structures’. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Pre-Action Protocol Fixed Costs, Public Liability and Product Liability – Navy NIHL 

(Plus Tinnitus) Claim – Small Claims Limit Increase for EL/PL Claims – APIL on 

Bereavement Damages and Fatal Accidents Act 1976 Reform – PM2.5 and Age-

Related Macular Degeneration. 

 

 

mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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EL/PL Protocol-Based 

Fixed Costs for Product 

Liability Claims? X (A 

Minor) v MPL Home & 

Senza Group Ltd 

(Cardiff County Court, 

2021) 

 

A week ago, barrister, Gordon Exall, 

published a blog post on the County Court 

case of X (A Minor) v MPL Home & Senza 

Group Ltd (2021), which dealt with a dispute 

on the basis upon which costs in a settled 

product liability claim should be assessed, 

or fixed.
1
  

 

The underlying claim was brought on 

behalf of a minor, who suffered personal 

injury when drying her hair with an electric 

hairdryer. She sustained burns on her wrist 

when an electric spark came off the 

hairdryer and burst into flames. 

 

An agreement (payment of an amount of 

money) between the victim and the 

tortfeasors was reached.  

 

As a result, a claim was made for the 

purposes of a judge approving settlement 

and, on 31 December 2020, District Judge 

Vernon gave his approval.  

 

During last year’s hearing, there was 

insufficient time to deal with the residual 

issue of costs and the matter was adjourned 

for further consideration in the latest Cardiff 

County Court hearing. 

 

Essentially, the claimant’s position was that 

the case should not be subject to fixed 

costs, as the employers’ liability/public 

liability (EL/PL) Protocol did not apply. By 

contrast, the defendant considered fixed 

costs to be applicable, as the matter fell 

within the scope of the Protocol. 

 

 

 

This was a case that admittedly satisfied all 4 elements of paragraph 4.1 of the Protocol. 

 

 

 

However, the bone of contention here surrounded the meaning of a ‘public liability’ claim. 

 

Looking to paragraph 1.1(18) of the Protocol, where ‘public liability’ is defined, it was the 

defendants’ submission that this was a ‘claim for damages arising out of a breach of a 

statutory or common law duty of care owed by the defendants to the claimant and that 

the defendant is not the claimant’s employer and therefore this is a claim which falls within 

the definition of public liability claim’. 

 

 

 

https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/pre-action-protocol-for-low-value-personal-injury-employers-liability-and-public-liability-claims
https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/pre-action-protocol-for-low-value-personal-injury-employers-liability-and-public-liability-claims
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Whereas, the claimant asserted that this 

claim could not be classified as a ‘public 

liability’ claim and/or was simply not 

suitable for the Protocol. In so doing, 

counsel for the claimant put forward their 

submissions in 4 component parts. 

 

1. The EL/PL Protocol provides a streamlined 

process for straightforward claims and is 

therefore not intended to cater to complex 

product liability litigation. 

 

Whilst DJ Vernon confirmed that the EL/PL 

Protocol process does streamline claims, he 

rejected the notion that product liability 

claims are, by their very nature, too 

complex to be handled within the 

boundaries of the Protocol. Indeed, EL 

claims can be both complex and 

straightforward.   

 

Claims may exit the Protocol for reasons 

that are explicitly envisaged by the 

Protocol: 

i. If contributory negligence is raised 

in a claim or there is a denial of 

liability (paragraph 6.13).  

ii. If it is unsuitable for the Protocol 

because there are complex issues 

of fact or law or a group litigation 

order has been contemplated, 

etc. (paragraph 7.59). 

 

Thus, ‘clear mechanisms’ enable the 

exclusion of a claim (which may be 

‘complex’) from the Protocol, but none of 

these mechanisms imply that a claim 

should be barred from the Protocol from the 

outset on a general assumption of 

‘complexity’. 

 

2. A claim for product liability can be a 

claim brought as claim for breach of 

contract, which falls outside of the 

definition of ‘public liability’ claim, in 

paragraph 1.1(18) of the Protocol. 

 

Whilst theoretically, it was possible for a 

claim such as this (i.e. alleging an injury-

causing defect) to be brought as a breach 

of contract claim, which might fall outside 

of the ‘public liability’ umbrella, the judge 

could see nothing in this particular claim to 

indicate that it had been specifically or 

solely advanced in such a way. 

What is more, the age of the claimant and the circumstances of the accident did not assist 

in demonstrating that they were a party to any contract giving rise to contractual liability. 

 

In the alternative, the claimant directed the judge to paragraph 4.3 of the Protocol, which 

contains a list of claim types that are not appropriate for the Protocol, but does not mention 

product liability. 

 

 

 

In an attempt to convince the court that this provision is not exhaustive, they went on to 

state that other claims that are unsuitable for the EL/PL Protocol, e.g. housing disrepair 

claims, holiday sickness claims and professional negligence claims, are also omitted from 

paragraph 4.3. 

 

However, DJ Vernon identified that all of these other unsuitable claims are accommodated 

for by tailor-made pre-action protocols, which provides a legitimate excuse for their 

absence from paragraph 4.3. If product liability claims do not fall under a bespoke 

Protocol, but instead fall under the EL/PL Protocol, this line of reasoning carried no weight. 

 

3. The only specific protocol that should apply to product liability litigation is the professional 

negligence protocol. 

 

Since the professional negligence Protocol does not define the words ‘profession’ or 

‘professional’, evidence in support of this stance was sparse.  

 

Claimant counsel referred to commentary in Clerk & Lindsell, which, despite also not 

containing any conclusive definitions of terms, does state that a ‘profession’ typically 

‘involves the idea of an occupation requiring either purely intellectual skill or manual skill, 

controlled – as in painting, sculpture or surgery – by the intellectual skill of the operator, as 
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distinguished from an occupation, which is 

substantially the production or sale or 

arrangements for sale of commodities’.
2
 

 

More often than not, categories of 

defendants who could face a product 

liability lawsuit, especially one advanced 

under the Consumer Protection Act 1987, 

are producers, importers, or sellers of a 

product. The judge deemed that such 

categories were ‘more accurately’ 

depicted by occupations that Clerk & 

Lindsell referred to as the ‘production or 

sale or arrangements for sale of 

commodities’ than to occupations 

encapsulated by a ‘profession’.  

 

Compounding this was the fact that the 

1987 Act does not appear to envision any 

product liability claim being commenced 

against the designer of a product, who 

would better suit Clerk & Lindsell’s narration 

of what makes a ‘profession’. 

 

4. Parliament intended for product liability 

litigation to be exempt from the EL/PL 

Protocol, as the limitation period provided 

for under the Limitation Act 1980 is separate 

from the provision that stipulates time limit 

for personal injury claims (under s.11). 

 

On this, DJ Vernon considered it ‘incorrect’, 

or ‘at least inappropriate’, to draw any 

analogy between the Parliament’s 

intentions when drafting the Protocol and 

the inclusion of s.11A in the 1980 Act. He 

posited that there may be ‘very good’ 

reasons behind s.11A, which need not 

necessarily affect the operation of the 

Protocol.  

 

Finally, he was not swayed by White Book 

commentary, which infers that ‘public 

liability’ claims may only be brought 

against ‘authorities’, as the implication of 

paragraph 4.3(3) is that the Protocol 

applies to a ‘public liability claim’ where the 

defendant is a sole trader in charge of 

some premises – such a defendant would 

surely not qualify as an ‘authority’ in any 

sense of the word. 

 

All in all, the District Judge was not 

persuaded by any of the arguments put 

forward by the claimant’s legal 

representatives that this product liability 

claim (and potentially others) should not 

have been commenced (as a ‘public 

liability’ claim) in accordance with the EL/PL 

protocol.  

 

Accordingly, the defendants’ liability for 

costs was based on the fixed costs regime, 

resulting in the least financially 

burdensome conclusion to the claim.  

 

50-Year Old Royal Navy 

Veteran is 1 of 3,000 

Military Claimants Suing 

the MoD 

 

50-year old, Barry Woodley, is reported in 

the Metro to be advancing a noise induced 

hearing loss (NIHL) claim against the Ministry 

of Defence (MoD) for negligently exposing 

him to prolonged, excessive noise levels in 

the course of his employment in the Royal 

Navy.
3
 

 

This case is 1 of around 3,000 military 

deafness claims, currently being defended 

by the UK Government. For synopses of 

other claims in progress, read our articles in 

editions 316 (here), 317 (here) and 320 

(here) of BC Disease News. 

 

Mr. Woodley’s legal representatives aver 

that ‘the defendant failed to advise the 

claimant of the dangers of exposure to loud 

noise, the possible consequences of such 

exposure and things – such as hearing 

problems or tinnitus – to look out for’, with 

court documents alleging that the MoD 

(superior Navy Chiefs) failed to provide 

adequate hearing protection and other 

safety measures. 

 

His first recollected incident of weaponry-

related noise was the ‘boom of the field 

gun’ as a sea cadet, in the cadet version of 

the Navy’s iconic field gun competition 

(discontinued in 1999). It is said that this was 

the ‘root’ of his disability. 

 

Enrolling onto military service in 1987, aged 

16, Mr. Woodley ostensibly went on to 

experience noisy conditions during training 

and this continued throughout his 27-year 

career. Noise came from rifle, machine gun 

and field gun fire, power boats, ships, sonar 

and helicopters.  

 

With passing time, it is alleged that his 

hearing gradually worsened and became 

noticeable when he joined the Type 42 

Destroyer HMS Liverpool, in 2009. In June of 

that year, Mr. Woodley was first diagnosed 

with hearing loss and was ‘medically 

downgraded’ soon after.  

 

When Mr. Woodley was discharged from 

the Navy on medical grounds, in 2014, he 

was serving as a Chief Petty Officer. 

 

The MoD has admitted breach of duty, but 

quantum and limitation elements of the 

claim remain disputed. 

 

Total damages sought are in the region of 

£900,000. It is conceivable that, aside from 

general damages, a significant portion of 

the compensation will relate to lost future 

job prospects – Mr. Woodley is currently 

working as an engineer for a printing 

company. Another head of loss will 

presumably be the cost of hearing aids, 

which Mr. Woodley requires. 

 

Yet, the MoD insists that his claim would only 

be worth £60,000, were it to succeed. 

 

Government 

Foreshadows EL/PL Small 

Claims Limit Increase to 

£1,500 

 

Up until recently, it was not known whether 

the small claims track limit for employers’ 

liability and public liability (EL/PL) claims 

would increase from £1,000 to £2,000, per 

the Government’s proposals.  

 

In fact, a lack of support from insurers, 

together with fierce opposition from 

claimant representatives, begged the 

question – would it be at all appropriate to 

increase the limit for this class of personal 

injury claim? 

 

https://www.legislation.gov.uk/ukpga/1987/43/pdfs/ukpga_19870043_en.pdf
https://www.legislation.gov.uk/ukpga/1980/58/section/11A
https://www.bc-legal.co.uk/bcdn/1142-316-mod-faces-100-000-nfci-claim
https://www.bc-legal.co.uk/bcdn/1151-317-media-outlets-expound-on-upcoming-military-deafness-litigation-in-the-high-court
https://www.bc-legal.co.uk/bcdn/1165-320-gunfire-caused-early-medical-discharge-from-british-army-with-nihl-says-41-year-old-soldier.html
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A fortnight ago, the House of Lords debated 

The Whiplash Injury Regulations 2021 (draft), 

which lays down a new tariff system for 

whiplash injuries (lasting up to 24-months 

and including any minor psychological 

injuries) and will be supplemented by an 

increase in small claims limit for road traffic 

accident (RTA) claims, to £5,000. 

 

Within the Hansard Report (dated 26 April), 

Parliamentary Under-Secretary of State 

(Ministry of Justice), Lord Wolfson of 

Tredegar, revealed that he had, earlier that 

day, confirmed that claims limit inflation for 

non-RTA-related personal injury claims 

would be less significant than first imagined 

and would also not be imposed this year.
4
  

 

He was alluding to a Written Statement, 

which was shared by the Lord Chancellor 

and Secretary of State for Justice, the Rt 

Hon. Robert Buckland QC MP, before the 

debate. This divulged the following 

information: 

 

‘The Government had previously 

considered an increase, from £1000 to 

£2000, to the small claims track limit for all 

other types of personal injury claims, 

including employers and public liability 

claims. However, having considered the 

views of a number of stakeholders, 

including from a wide range of 

representatives from across the insurance 

industry and the personal injury and trade 

union sectors, the government has decided 

to both limit the proposed increase in the 

small claims limit for all other personal injury 

claims to £1,500 instead of £2,000 and to 

defer the implementation of this measure 

until April 2022. 

 

Delivering this reform remains a key 

Government priority but we believe that a 

more modest increase in the small claims 

track limit for non-RTA related claims is 

justified. Pausing its implementation for 12 

months will enable greater focus to be 

placed on the commencement of the 

whiplash reforms and the launch of the new 

Official Injury Claim service for claimants on 

31 May 2021. This decision will also provide 

affected stakeholders additional time to 

prepare for the increase in April next year’.
5
 

 

Lord Wolfson QC was hopeful that his fellow peers would agree that scaling back the 

Government’s preliminary commitment was a ‘sensible and pragmatic decision’.
6
 

 

It has certainly been positively received by the Law Society of England and Wales. President, 

Stephanie Boyce, declared that the decision to revise down the small claims limit to levels 

that were more or less in line with inflation was ‘good news’, as injured workers should still 

have access to justice.   

 

Digressing back to whiplash reforms, it should be noted that several peers, besides labelling 

the new tariffs as ‘derisory and offensive’ (injuries lasting 3-months will be 90% less valuable, 

at £240
7
) have warned of the potential ‘explosion’ of quasi-bogus ‘mixed claims’ farmed by 

claims management companies (CMCs) and claimant law firms.
8
 

 

There may be a ‘huge challenge’ ahead dealing with litigants who reorder their claims so 

that additional minor injuries (stemming from the RTA), not caught by the definition of 

whiplash, become the focal part of their claims (see signs of an unforeseen RTA-related 

tinnitus epidemic, here). However, parliamentarians have pledged to remain ‘vigilant’ to 

ensure that regulations are not undermined. 

 

APIL Lambasts ‘Dis-United Kingdom’ in a New 

Report on Bereavement Damages 

 

The list of eligible beneficiaries of claims for damages for bereavement are listed under 

s.1A(2) of the Fatal Accidents Act 1976. 

 

 

 

https://www.legislation.gov.uk/ukdsi/2021/9780348220612/pdfs/ukdsi_9780348220612_en.pdf
https://www.bc-legal.co.uk/bcdn/1004-293-why-is-tinnitus-playing-an-ever-dominant-role-in-common-whiplash-claims
https://www.legislation.gov.uk/ukpga/1976/30
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This list was most recently updated through 

The Fatal Accidents Act 1976 (Remedial) 

Order 2020, which entered into force on 6 

October 2020. 

 

The Remedial Order amended the 1976 Act 

to allow couples, who have cohabited for 

at least 2-years, to qualify for 

compensation for bereavement, thus 

rectifying the Court of Appeal’s declaration 

of incompatibility, in the case of Smith v 

Lancashire Teaching Hospitals NHS 

Foundation Trust & Ors (Rev 2) [2017] EWCA 

Civ 1916. 

 

In edition 308 of BC Disease News (here), we 

discussed that the Joint Committee on 

Human Rights had, in its 2
nd

 Report on the 

then Draft Remedial Order (dated 18 May 

2020), reiterated that s.1A(2) was ‘still 

vulnerable to human rights challenges’, 

e.g. from ‘fathers grieving the loss of 

children born outside of wedlock; parents 

grieving the loss of adult or married 

children; children grieving the loss of a 

parent; and siblings grieving the loss of a 

brother or sister’. 

 

What is more, the Committee of MPs 

questioned whether the Scottish model of 

assessing damages for ‘loss of society’, 

under the Damages (Scotland) Act 2011, 

on a case-by-case basis, is fairer than the 

fixed lump sum model in England & Wales 

(£15,120) and Northern Ireland (£15,100). 

 

At the time, the then President of the 

Association of Personal Injury Lawyers (APIL), 

Gordon Dalyell, considered that the 

Government was only taking the ‘smallest of 

steps to improve the law’, which was ‘simply 

… not enough’. 

 

APIL now has a new President, in Sam Elsby, 

and his tenure has seemingly begun where 

the previous incumbent left off. 

 

At the end of April, the Association 

published Bereavement damages: A dis-

United Kingdom,
9
 a Report which has 

piggy-backed on the Joint Committee’s 

call for wider consultation on the law on 

bereavement damages, on the basis that 

without such a consultation: 

 

‘Bereaved people will remain discriminated 

against, and their relationships with 

deceased loved ones will remain 

unacknowledged. Bereaved people will 

continue to be subject to a postcode 

lottery’. 

 

The Report proceeds to denounce the 

Government’s continued resistance to 

change as ‘unacceptable’, in the face of 

clear advice that the law remains ‘unfit for 

the 21
st
 century’, with the effect of this ‘snub 

to bereaved families’ being ‘unprincipled’, 

‘discriminatory’ and ‘stigmatising’. It goes as 

far as to say that ‘bereaved families are 

treated like second class citizens’. 

 

Mr. Elsby claims that the cross-jurisdictional 

levels of compassion and support shown to 

bereaved families has created a ‘dis-United 

Kingdom’ and unsurprisingly points to the 

Scottish model for unanimity: 

 

‘In Scotland, claims for compensation for 

bereavement are considered on a case-

by-case basis, with personal circumstances 

and relationships taken into consideration. 

This is how it should be, but it is not how 

bereaved people are treated in England, 

Wales or Northern Ireland. Instead, 

bereaved people in those jurisdictions are 

dealt with in a way which is rigid, 

discriminatory, and woefully out of date.  

 

The time for the law in England, Wales and 

Northern Ireland to be brought into the 21st 

century is long overdue. The law in Scotland 

has no difficulty recognising the closeness 

between parents, children of all ages, 

grandparents, siblings and other people 

who lived with the deceased as part of the 

family. In the rest of the UK it’s as if many 

such relationships are not important, or do 

not even exist’. 

 

According to APIL, the public supports this 

stance. Indeed, in June 2019 and May 

2020, YouGov was commissioned to 

conduct a poll on the British adult 

population’s attitude to bereavement 

damages. Sample sizes were just over 

2,000 on both occasions and uncovered 

that: 

• 69% think £15,120 is too little 

compensation. 

• 73% think the amount of 

compensation for grief and 

trauma should vary according to 

the circumstances of each case. 

• 85% think a father should still 

receive compensation, even if he 

was not married to the mother of 

his child. 

• 56% think each relative’s claim for 

compensation should be 

individually assessed. 

 

Whether or not this Report provokes the 

Government to embark on a wider review 

of s.1A(2) is yet to be seen. 

 

Ambient Air Pollution 

May Cause Irreversible 

Eye Damage, UCL 

Researchers Claim 

 

A global review formerly concluded that air 

pollution could be damaging every organ 

in the human body,
10

 with the World Health 

Organisation (WHO) documenting that 92% 

of the world population lives in areas where 

air quality levels exceed limits
11

 and that 

this has led to approximately 7 million 

premature deaths, annually
12

 - see editions 

316 (here) and 317 (here) of BC Disease 

News for more detailed epidemiological 

analyses. 

 

In 2019, Chua et al published an article in 

the Investigative Ophthalmology & Visual 

Science Journal, linking exposure to 

ambient atmospheric fine particulate 

matter [PM2.5 – particles with an 

aerodynamic diameter less than 2.5 

micrometres (µm)] and glaucoma (optic 

nerve damage).
13

 A suspected link has also 

been drawn between ambient air 

pollutants, such as PM2.5, and cataracts 

(clouding in the lens of the eye) – see Shin 

et al (2020).
14

 

 

Earlier this year, The Guardian reported that 

small increases in air pollution are 

associated with yet another form of eye-

related medical condition – age-related 

macular degeneration (AMD).
15

 

 

https://www.legislation.gov.uk/uksi/2020/1023/pdfs/uksi_20201023_en.pdf
https://www.legislation.gov.uk/uksi/2020/1023/pdfs/uksi_20201023_en.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2017/1916.rtf
https://www.bailii.org/ew/cases/EWCA/Civ/2017/1916.rtf
https://www.bc-legal.co.uk/bcdn/1097-308-joint-committee-on-human-rights-reiterates-call-for-wider-review-of-bereavement-damages
https://publications.parliament.uk/pa/jt5801/jtselect/jtrights/256/25602.htm
http://www.legislation.gov.uk/asp/2011/7/pdfs/asp_20110007_en.pdf
https://www.apil.org.uk/files/online-files/473-207505/Bereavement-Damages-A-Dis-United-Kingdom.pdf
https://www.apil.org.uk/files/online-files/473-207505/Bereavement-Damages-A-Dis-United-Kingdom.pdf
https://www.bc-legal.co.uk/bcdn/1146-316-are-metal-nanoparticles-in-environmental-and-occupational-air-pollution-inflaming-a-silent-epidemic-of-cardiovascular-disease
https://www.bc-legal.co.uk/bcdn/1153-317-even-exposure-to-air-pollution-at-levels-which-constitute-half-the-uk-limit-value-is-significantly-associated-with-increased-neurological-health-deterioration-say-harvard-researchers
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AMD is a common disorder, affecting middle vision (as opposed to edge, or peripheral, 

vision) in one/both eyes of people typically in their 50s and 60s (5% of British people over 

the age of 65 have been diagnosed).  

 

It occurs when the small, central portion of the retina (the light-sensing nerve tissue at the 

back of the eye), called the macula, wears down and produces distorted vision. 90% of 

cases are ‘dry form’ AMD, where vision is impaired by yellow deposits (drusen) in the macula. 

The remaining 10% of AMD cases are ‘wet form’, where vision is impaired by blood vessels 

that grow from underneath the macula leaking blood and fluid into the retina, eventually 

forming a scar.
16

 

 

Whilst not ordinarily causing total blindness, AMD is irreversible and can worsen without 

treatment. The exact cause of degeneration is unknown, but cigarette smoking, high blood 

pressure, obesity and genetic makeup are suggested risk factors.
17

 

 

 

Source: Wikimedia Commons – myUpchar (1 October 2019) ‘Depiction of a woman suffering from Age-related 

Macular Degeneration (AMD)’] 

 

Hypothesising that AMD risk may also be affected by exposure to combustion-related 

particles, a team of University College London (UCL) academics conducted a large-scale 

cross-sectional study – the first of its kind – to assess the connection between air pollution 

and AMD diagnoses and harmful retinal changes. 

 

They evaluated UK Biobank database data on 115,954 people, aged 40-69, who had no 

eye problems at baseline.  

 

As test subjects were assessed over time, overt disease was identified by self-reported AMD. 

Moreover, 52,602 people underwent spectral-domain optical coherence tomography (SD-

OCT) scans to examine retinal health, as a biomarker of AMD [looking specifically at 

photoreceptor sub-layer (PSL) thickness and retinal pigment epithelium (RPE) layer 

thickness]. Indeed, dry AMD is characterised by progressive dysfunction of the RPE, 

photoreceptor loss and retinal degeneration. 

 

Air pollution estimates were provided by the Small Area Health Statistics Unit, as part of the 

BioSHaRE-EU Environmental Determinants of Health Project, with annual average 

concentrations being calculated by a model developed by the European Study of Cohorts 

for Air Pollution Effects (ESCAPE) Project. 

Documenting findings in the British Journal 

of Ophthalmology,
18

 it was revealed that 

participants exposed to higher 

concentrations [an additional 1 microgram 

per cubic metre (µg/m
3
)] of PM2.5 were 8% 

more likely to have self-reported AMD, whilst 

also displaying retinal thicknesses typical of 

AMD. PM2.5 may account for stronger 

associations because they are able to 

penetrate deeper and reach the smaller 

airways and alveoli prior to bloodstream 

transmission. 

 

For all other pollutants [PM2.5 absorbance (a 

proxy for elemental/black carbon), PM10, 

nitrogen dioxide (NO2) and nitrogen oxides 

(NOx)], associations with differences in 

retinal layer structure (both PSL and/or RPE) 

were observed.  

 

No significant associations were recorded 

for PMcoarse (aerodynamic diameter 

between 2.5µm and 10µm), which ‘may be 

explained by differences in the sites of 

deposition in the respiratory tract and the 

sources and chemical composition for 

these different-sized particles’. 

 

Some similarities were drawn with a 

longitudinal population-based Taiwanese 

study [Chang et al (2019)
19

] on traffic-

related pollution, which discovered that, 

compared to participants in the lowest 

exposure quartile of ambient NO2 and CO 

exposures, those in the highest quartile had 

an increased risk of self-reported AMD.  

 

Interested (but uninvolved) University of 

Leeds Professor, Chris Inglehearn, 

commented: 

 

‘The fact that these two independent 

studies reach similar conclusions gives 

greater confidence that the link they make 

is real’. 

 

In fact, more broadly, the study authors 

were able to conclude, that: 

 

‘Taken together [with Chua et al (2019), 

Wang et al (2019)
20

 and Chang et al 

(2019)], our results support published 

findings of increased risk of eye diseases or 

association with retinal structures in 

https://upload.wikimedia.org/wikipedia/commons/e/e7/Depiction_of_a_woman_suffering_from_Age-related_Macular_Degeneration_%28AMD%29.png
http://www.sahsu.org/)
http://www.bioshare.eu/
http://www.escapeproject.eu/
http://www.escapeproject.eu/
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participants with higher exposure to 

ambient air pollution’. 

 

Endeavouring to justify their results, Lead 

Investigator and UCL Professor, Paul Foster, 

explained that the eye, being one of the 

highest oxygen-consuming tissues in the 

body, relies on an ‘enormously high flow of 

blood’ and it is presumed that when 

microscopic pollutants are inhaled, ‘the 

distribution of pollutants is greater to the 

eye than to other places’. Vulnerable cells 

could potentially be damaged through 

oxidative stress/inflammation and this may 

be why multiple studies have now 

underscored statistical relationships (with 

AMD). 

 

To establish a causal connection, i.e. that 

air pollution is an important modifiable risk 

factor for AMD, it is accepted that findings 

will need to be replicated. Future studies 

(possibly using UK Biobank data again, due 

to the large sample size) will not only re-

examine the effects of outdoor ambient air 

pollution estimates on incident disease, but 

also probe the impact of indoor pollution 

(currently postponed by the coronavirus 

pandemic), as most individuals spend a 

large amount of time indoors: 

 

‘We suspect there’s a lot more that is 

relevant going on inside the house’. 

 

An especially worrying outcome of this 

latest research is that ambient air pollution 

can be damaging, even in settings of 

relatively low exposure levels. 

Acknowledging the ‘significance’ of this, 

Chief Executive of the British Safety Council 

(BSC), Mike Robinson, declared that: 

 

‘The Government needs to act now to 

ensure it adopts the World Health 

Organisation’s (WHO) air pollution targets. 

The Environment Bill currently making its 

passage through Parliament is the perfect 

opportunity to do so’.
21

 

 

Of course, BSC is already heavily invested 

in work that aims to reduce human contact 

with pollution. As we have previously 

reported in BCDN, the Council recently 

developed a mobile phone App, called 

Canairy, in partnership with King’s College 

London, which calculates workers’ 

occupational hourly exposure to nitrogen 

dioxide, ozone and PM2.5/PM10. 

 

 

https://play.google.com/store/apps/details?id=org.britsafe.apps.canairy&hl=en_GB&gl=US
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Welcome 

 

Welcome to the 329
th
 edition of BC Disease News.  

 

In this issue, we review the Supreme Court’s ruling in Matthew & Ors v Sedman & 

Ors [2021] UKSC 19, which has been touted as a ‘key decision for litigators’. In so 

doing, we look specifically at how the case will affect personal injury claims. 

 

We also announce that Scottish litigants will, from 30 June 2021, benefit from a 

regime that mirrors qualified one-way costs shifting (QOCS) in England and Wales, 

thanks to the Civil Litigation (Expenses and Group Proceedings) (Scotland) Act 

2018 (Commencement No. 4 and Transitional Provision) Regulations 2021. 

 

Elsewhere, we explore the ‘exciting possibility’ of using infrared neuromodulation 

as a major option for both treating and preventing noise-induced hearing loss 

(NIHL). 

 

Finally, we explore the findings of a report, conducted jointly by the World Health 

Organisation (WHO) and the International Labour Organisation (ILO), which 

concludes that 29% more deaths from stroke and ischemic heart disease were 

attributable to working ‘long hours’ in 2016 than in 2000. 

 

Any comments or feedback can be sent to Boris Cetnik or Charlotte Owen. 

 

As always, warmest regards to all. 

 

 

SUBJECTS 

 

Limitation and ‘Midnight Deadline’ Cases – Disclosure and Pleural Thickening 

Claim – Mesothelioma Risk in Theatres, Cinemas and Museums – Compensation 

Scheme for Victims of Secondary Asbestos Exposure – QOCS in Scotland – NIHL 

Cured by (Near) Infrared Light – Long Working Hours and Death from Stroke and 

Ischemic Heart Disease. 

 

 

https://www.bailii.org/uk/cases/UKSC/2021/19.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.sciencedirect.com/science/article/pii/S0160412021002208/pdfft?md5=eac98538cb154699045e7c0ea3be9dbd&pid=1-s2.0-S0160412021002208-main.pdf
mailto:boris.cetnik@bc-legal.co.uk
mailto:charlotte.owen@bc-legal.co.uk
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The Importance of Hours and Minutes in Calculating Limitation Periods: 

Matthew & Ors v Sedman & Ors [2021] UKSC 19 

  

Last week, the Law Gazette forewarned that judgment would soon be handed down on a ‘key decision for litigators’, concerning the 

‘importance of hours and minutes in calculating limitation periods’.
1
   

 

The article in question was referring to the Supreme Court decision in Matthew & Ors v Sedman & Ors [2021] UKSC 19, which was heard on 

21 May 2021. 

 

In summary, the respondents were former trustees of a trust, who were entitled to bring claims under two schemes of arrangement, because 

of misleading information supplied to them in an annual report and prospectus. 

 

One such scheme specified that entitlement to payment necessitated the submission of a Claim Form ‘on or prior to the Bar Date’, which 

was 2 June 2011. As such, a valid claim could have been made up until ‘midnight (at the end of the day)’ on 2 June 2011.  

 

However, the respondents failed to make a claim on or before the ‘Bar Date’. 

  

On 5 June 2017, the appellants, who replaced the respondents as trustees of the trust, commenced proceedings on account of the 

respondents’ failings, which was couched in the tort of negligence and breach of trust (and breach of contract). 

 

In response, the respondents applied for strike out, or summary judgment, on the basis that the appellants’ claim had been issued outside 

of the relevant 6-year (‘from the date on which the cause of action accrued’) limitation period and was therefore statute-barred, pursuant 

to s.2 and/or s.5 and/or s.21(3) of the Limitation Act 1980. 

 

 

 

The poignant question is: where a cause of action accrues ‘at, or on the expiry of, the midnight hour at the end of a day’ does ‘the following 

day’ count towards the calculation of the limitation period?  

 

In the context of the current claim, if the limitation clock was deemed to have started from 00:00, on 3 June 2011, then the limitation period 

essentially expired by the end of 2 June 2017 – this was the respondents’ position.  

 

Whereas, if the limitation clock did not start running until 4 June 2011, then the limitation period could not have expired until the end of 5 

June 2017 (3 June 2017 was a Saturday and the Court Office was only able to accept issued Claim Forms on weekdays – see Pritam Kaur 

v S Russell & Sons Ltd [1973] QB 336] – this was the appellants’ position. 

 

Plainly, if 3 June 2011 was excluded from the limitation period, then the claim was validly issued in time and was not statute-barred. By 

contrast, if 3 June 2011 was included, then the claim was issued outside of the 6-year time limit and was statute-barred.  

 

The Supreme Court’s judgment on this issue of interpretation was handed down last Friday, unanimously dismissing the appeal and 

reiterating of the earlier Court of Appeal and High Court rulings.
2
 

 

https://www.legislation.gov.uk/ukpga/1980/58/pdfs/ukpga_19800058_en.pdf
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It heard the appellants’ submissions on the 

so-called ‘general rule’ that ‘the day of 

accrual of the cause of action should be 

excluded from the reckoning of time’, as 

discerned from a list of long-standing 

authorities.
3
 Indeed, where the 1980 Act 

pronounces that a limitation period runs 

‘from’ a relevant date, the case law does 

suggest that this signifies a timeframe 

‘subsequent to the date of the event itself’. 

 

However, Lord Stephens, with whom Lord 

Hodge, Lady Arden and Lord Burrows 

agreed, explained that, even if a cause of 

action accrues immediately after the stroke 

of midnight, this leaves a ‘complete 

undivided day’. 

 

As such, the ‘general rule’, whose purpose 

is to prevent a fraction of a day from 

counting towards a whole day of the 

overall limitation period and thus alleviate 

prejudice, could not be justified here: 

 

‘I consider that it would impermissibly 

transcend practical reality if the stroke of 

midnight or some infinitesimal division of a 

second after midnight, led to the 

conclusion that the concept of an 

undivided day was no longer appropriate. 

In that sense this would not only be 

impermissible metaphysics but also, in this 

context, such a minimum period of time 

does not cross the threshold as capable of 

being recognised by the law. Whether the 

issue is framed in terms of metaphysics, 

which the common law eschews, or of the 

principle that the law does not concern 

itself with trifling matters, the conclusion is 

the same: realistically, there is no fraction of 

a day. That being so, the justification in 

relation to fractions of a day does not apply 

in a midnight deadline case’. 

 

Lord Stephens went on to rationalise his 

treatment of ‘midnight deadline’ cases as a 

discrete category, distinct from those where 

the cause of action accrues part-way 

through a day, as follows: 

 

‘If … [the following] … day were excluded 

from the computation of time [in the present 

case] then the limitation period would be six 

years and one complete day. I consider 

that would unduly distort the six-year 

limitation period laid down by Parliament 

and would prejudice the defendant by 

lengthening the statutory limitation period 

by a complete day’. 

 

In so reasoning, the only historic ‘midnight 

deadline’ authority of Gelmini v 

Moriggia [1913] KB 549, which held that 

the cause of action could be brought 

throughout the day following the expiry of 

the deadline, was viewed as an exception 

to the general rule.  

 

The appellants in the present case were 

therefore unsuccessful in arguing that 

Gelmini was wrongly decided for being 

inconsistent with the general rule. Rather, it 

was correctly decided and was applicable 

to the present ‘midnight deadline’ case. 

 

In summation, 3 June 2011 should have 

been included in the calculation of the 

limitation period, meaning that the 

appellants’ claim was issued 1-day out of 

time. 

 

Full text judgment can be accessed here. 

 

Whilst Matthew does undoubtedly provide 

clarity on the general rule, its practical 

effect on certain claim types will be limited 

where courts have the discretion to 

disapply the relevant time limit (e.g. s.33 of 

the 1980 Act). 

 

For personal injury cases, the legal position 

is now less ambiguous.  

 

In the case of Marren v Dawson Bentley & 

Co Ltd [1961] 2 QB 135, the defendant 

contended that the claimant’s cause of 

action, in respect of an industrial accident, 

which occurred at 13:30 on 8 November 

1954, accrued on that date. Thus, when the 

claimant commenced proceedings on 8 

November 1957, he had done so after the 

3-year limitation period had elapsed. 

 

On that occasion, Havers J was referred to 

Gelmini, but did not approach it as an 

exception to the general rule and therefore 

did not distinguish the authority on the facts, 

i.e. on the basis that the accident 

happened at 13:30 (a fraction of a day). 

Instead, the High Court judge regarded 

Gelmini as conflicting with Radcliffe v 

Bartholomew [1892] 1 QB 161, which 

approved the following test in Young v 

Higgon (1840) 6 M&W, 49:  

 

‘Apply the criterion which has been before 

suggested - reduce the time [limit] to one 

day, and then see what hardship and 

inconvenience must ensue if the principle I 

have stated is not to be adopted’.  

 

On balance, Havers J considered that he 

was bound by Radcliffe, or that he 

preferred the decision over Gelmini. 

 

However, the Supreme Court, in Matthews, 

makes plain that Gelmini, when observed 

as an exception to the general rule, is in 

fact consistent with Radcliffe and ought to 

have been distinguished in Marren. 

 

It is therefore difficult to envisage many (if 

any) personal injury claims falling under the 

Gelmini exception. 

 

Early Disclosure Leads 

to Discontinuance of 

Asbestos-Related 

Disease Claim: The 

Pitfalls of Reverse-

Engineering Facts to 

Raise Prospects of 

Success 

 

A fortnight ago, there were reports of a 

robustly defended case (unreported), 

involving an asbestos-related pleural 

thickening claim, where the alleged 

exposure was of a secondary, or 

‘bystander’, nature.
4
 

 

According to the claimant’s original 

pleadings in issued proceedings, the 

source of injurious asbestos exposure was 

her stepfather’s overalls, which were 

covered in the material at the end of each 

day of his employment (from 1974 to 1976) 

at the defendant’s premises.  

 

https://www.bailii.org/uk/cases/UKSC/2021/19.pdf
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Intriguingly, the stepfather (now deceased) 

had already successfully advanced a 

negligence claim against his employer (the 

defendant in the present claim) when he 

developed fatal mesothelioma. 

 

The issue in the present case unravelled 

when the defendant requested disclosure 

of witness evidence and medical records. 

 

Contrary to the pleadings and repeated 

discussions with her GP, the claimant’s 

voluntarily disclosed draft statement made 

no reference to secondary asbestos 

exposure, but instead to exposure 

sustained in the course of her own 

employment manufacturing fuse boxes.  

 

It became clear, upon cross-referencing 

the alleged dates of secondary exposure 

with the claimant’s whereabouts, that her 

claim was not credible. At that time, she 

was an adult in full-time employment, who 

was no longer living in the parental 

household. 

 

This created a ‘highly unusual’ and ‘novel’ 

claim, because, not only did it relate to a 

rare case of divisible pleural thickening 

stemming from bystander exposure (the 

only successful cases to date have been 

indivisible mesothelioma claims), but also 

from an ‘extremely low’ level of exposure. 

 

The only reasonable explanation for not 

pursuing the seemingly more viable claim 

against her direct employer, with whom 

there had been far more substantial 

asbestos exposure, was that she had 

assumed that her prospects of success 

would improve if she were to share the 

accomplishments of a claim that had 

already been won – her late stepfather’s 

claim. 

 

However, the reality for the claimant was 

that causation was unproven on the facts 

and questions over de minimis exposure 

were looming. 

 

Seemingly recognising that her claim was 

‘misconceived’, that her allegations were 

‘misplaced’ and that her expectations were 

best described as ‘weak’, she discontinued 

her claim before proceedings were formally served. 

 

In the absence of identifiable employers’ liability / public liability (EL/PL) insurance cover, 

the early withdrawal of this claim was an especially positive outcome. Had the defendant 

been held liable, the potential financial outlay could have been sizeable. 

 

London’s Royal Court Theatre Threatened by 

Mesothelioma Litigation 

 

A London theatre, renowned for the ‘persistent disrepair of its labyrinth of its backstage 

passageways’ up until a renovation in the 1990s, is facing legal action over incidence of 

fatal asbestos-related disease among former employees. 

 

This is according to an article in The Telegraph, published on 15 May 2021.
5
 

 

Claimant personal injury solicitors implicated consider that the existence of asbestos at the 

prestigious Royal Court Theatre, on Chelsea’s Sloane Square, was ‘rife’, because of the 

number of cases arising from a ‘relatively small workforce’ 

 

 

Source: Geograph – Stacey Harris (1 September 2011) ‘The Royal Court Theatre, Sloane Square’ 

 

A spokesperson for the Theatre informed newspaper reporters that a single mesothelioma 

claim was being pursued against its owner, the English Stage Company, and that it would 

strive to resolve the matter ‘as soon as possible’. They also purported to be ‘unaware of any 

other potential claims’. 

 

The confirmed claim is being brought by the estate of Mr. Allan Olsen, a former assistant 

master carpenter for the Theatre in the late 1960s and early 1970s, who died of 

mesothelioma in January 2020, aged 71. 

 

He was responsible for building and disassembling the first stage production of the Rocky 

Horror Picture Show, in 1973, and prior to his death, it is alleged that he remembered sawing 

through asbestos sheets with handheld tools and blowing away remnants of asbestos dust. 

https://www.geograph.org.uk/photo/2581033
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Having worked with the carcinogen, 

supposedly without protection, his widow, 

Sonia, who was also employed as an 

usherette at the Theatre, avers that Mr. 

Olsen was a victim of ‘neglect’.  

 

Although only one claim has been officially 

substantiated, The Telegraph specifically 

states that it is aware of at least two widows 

preparing a case against the Stage 

Company. The other claim is being 

deliberated by the estate of an unspecified 

actor, who performed at the Theatre. 

 

It is thought that the total compensation 

sought from this litigation would be upwards 

of £500,000, but payment of such 

damages is heavily reliant on the 

identification of employer’ liability (EL) 

insurance. By leaking information into the 

public domain, the claimants hope that 

they may circumvent the ‘artistic chaos’, 

which has so far prevented the relevant 

insurer on record from being uncovered. 

 

This article serves as a reminder that the 

application of asbestos in the 20
th
 century 

was incredibly wide-ranging. 

 

Although its physico-chemical properties 

had practical functionality in construction, 

for use in factories, schools, hospitals, 

houses and other buildings, the material 

was also utilised for artistic purposes, in 

theatres, cinemas, museums and on film 

sets. 

 

Indeed, in 2009, parts of the Medieval 

exhibit in the British Museum had to be 

separated from asbestos-backed boards, 

while as recently as 2016, Camden’s 

Bloomsbury Theatre had to undergo £1.2 

billion in refurbishments, a sizeable portion 

of which paid for asbestos removal works.
6
 

 

Previously, Mensi et al (2010) looked at 

several case studies of workers in the 

entertainment industry (including an opera 

singer and theatre actor), who had been 

diagnosed with mesothelioma, and 

revealed varying sources of asbestos 

exposure.
7
 For instance, asbestos was 

sprayed on ceilings to provide 

soundproofing, as an effective noise 

absorber. Acoustic insulation was also 

afforded by safety curtains (in excess of 200kg), which had dual purpose as fire retardants.
8 

Accounts from study participants further disclosed that stage scenery and props were made 

out of asbestos containing materials, e.g. artificial snow, sand, dust, webs, etc.  

 

Although production of asbestos-containing synthetic snow was halted during the 2
nd

 World 

War,
9
 use of products (commonly containing 100% industrial-grade chrysotile fibres) named 

‘White Christmas’, ‘Pure White’, ‘White Magic’ and ‘Snow Drift’
10

 have been well-documented 

in illustrious motion pictures, e.g. ‘The Wizard of Oz’ (1939),
11

 ‘Holiday Inn’ (1942)
12

 and ‘It’s A 

Wonderful Life’ (1946).
13

 

 

Hodge Jones & Allen Backs Petition to Surmount 

‘Legal Hurdles’ Faced by Victims of Secondary 

Asbestos Exposure 

 

To help a ‘small percentage’ of the 2,500 people who die from mesothelioma in Great 

Britain every year, Hodge Jones & Allen Solicitors has started a petition on Change.org, 

calling for the Government to create a compensation scheme for victims of secondary 

asbestos exposure ‘if they fall within the circumstances where the law does not assist them 

and does not provide them with any compensation’.
14

 

 

The petition is inspired by Mrs. Iris Craddock, who was admitted to hospital and diagnosed 

with mesothelioma in September 2019 (she complained of shortness of breath in August of 

the same year), and subsequently died, aged 82, on 15 May 2020.  

 

Ms. Rae Wall, who is campaigning on behalf of her late mother, asserts that she was 

secondarily exposed to asbestos fibres between 1955 and the early 1990s, when she shook 

out and washed her husband’s work clothes in the family bath; he was a lagger, who was 

employed by several lagging companies in east London. 

 

Unlike his late wife, Mr. Craddock has not developed mesothelioma, but does have benign 

pleural plaques. This was deemed a non-actionable injury in the jurisdiction of England and 

Wales over a decade ago, when the House of Lords handed down judgment in Rothwell v 

Chemical & Insulating Co Ltd [2007] UKHL 39. 

 

Back in March of this year, Ms. Wall appeared on ITV News with her solicitor, Ms. Lorna 

Webster, to discuss how mesothelioma sufferers are being ‘failed’ by the law as it stands – 

watch the full video coverage here. 

 

During the course of her interview, she explains that Ms. Craddock explored the possibility 

of bringing a claim against her husband’s former employers before she died, but was 

‘shocked’ and ‘dismayed’ when she was informed that access to compensation would be 

limited by ‘legal hurdles’: 

1. The so-called ‘1965 Rule’, which stems from an article published in The Times 

(dated 31 October 1965), putting employers on notice of a ‘disquieting “new” 

occupational disease capable of killing not only the exposed workman but also 

perhaps his womenfolk and even people living near his place of work’ – cited in 

Maguire v Harland & Wolff Plc & Anor [2005] EWCA Civ 1. 

• Employers can therefore rely on a ‘special date of knowledge’-based 

breach of duty defence if the alleged exposure occurred pre-1965 (see 

Maguire), but may still be liable for compensation if exposure took place 

post-1965 – see the cases of Gibson v Babcock International Ltd [2018] 

CSOH 78 (reported in BC Disease News, here) and Carey v Vauxhall Motors 

Ltd [2019] EWHC 238 (QB). 

https://www.change.org/p/government-organisations-create-a-compensation-scheme-for-secondary-asbestos-exposure-victims
https://publications.parliament.uk/pa/ld200607/ldjudgmt/jd071017/johns.pdf
https://www.itv.com/news/london/2021-04-01/exposed-to-dangerous-fibres-by-washing-clothes-fight-to-change-asbestos-laws-after-mothers-death
https://www.bailii.org/ew/cases/EWCA/Civ/2005/1.rtf
http://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2018csoh78.pdf?sfvrsn=0
http://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2018csoh78.pdf?sfvrsn=0
https://www.bc-legal.co.uk/bcdn/628-241-landmark-scots-law-ruling-on-secondary-exposure-to-asbestos-gibson-v-babcock-international-ltd-2018-csoh-78
https://www.bailii.org/ew/cases/EWHC/QB/2019/238.pdf
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o N.B. HHJ Walden-Smith, in Carey, clarified that ‘…all employers [from October 1965 onwards] are subject to 

the duty to take reasonable care to prevent exposure of its employees, and members of their families, from 

inhaling the asbestos that might cause mesothelioma. The court has to consider whether [the 

defendant] fulfilled its duty to take reasonable care by taking all practicable measures to prevent [persons at 

risk of second-hand exposure] from inhaling asbestos dust, through contact with their employee … in light of the 

known risk that asbestos dust, if inhaled, might cause mesothelioma’ – an extension of the Bussey v 00654701 

Ltd [2018] EWCA Civ 243 (read our Impact Note, here) line of authority. The judge also confirmed that exposure 

must be more than de minimis (above mere background levels of asbestos), thus rejecting Williams v University 

of Birmingham [2011] EWCA Civ 1242 and the premise that, until some undefined moment in the 1970’s/1980’s, 

there was such a thing as a ‘safe level of exposure’.
15

 

2. Relevant public liability insurance (post-1965) must be located, but its existence can be ‘very difficult’ to trace if an employer shut 

down its business decades ago. 

 

Denouncing the incomplete scope of legal protection for victims as ‘unfair’ and ‘unacceptable’, Ms. Wall is hopeful that her petition will 

drive awareness and ultimately compel the Government to promptly recognise and rectify the issue by bringing justice to many individuals 

(mostly elderly women), who have ‘fallen within the cracks of the system’. 

 

Ms. Webster added that the ‘broken and backward system’ in place has created an ‘insidious and pervasive problem’, which has not 

received sufficient attention to-date, namely that those who are barred from bringing a successful secondary exposure claim are being 

discriminated against on grounds that are ‘unacceptable’. 

 

With regards to the ‘legal hurdles’ listed above, the Hodge Jones & Allen Partner commented that: 

 

‘Whilst the Diffuse Mesothelioma Payment Scheme makes payment to mesothelioma victims if the victim’s former own employer is no 

longer trading and the relevant insurance cannot be identified, it does not extend to cover women who have developed mesothelioma 

through washing their husband’s asbestos contaminated work clothes. And there is the problem of the “1965 rule”. How is it morally right 

that one wife who washed her husband’s contaminated work clothing prior to 1965 cannot bring a compensation claim, but another wife 

who washed similar clothing after 1965 can?’ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.bc-legal.co.uk/bcdn/447-221-bussey-v-anglia-heating-limited-2018-ewca-civ-243-impact-note.html
https://www.bailii.org/ew/cases/EWCA/Civ/2011/1242.rtf
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Holyrood Sets Wheels in Motion for ‘QOCS-Like’ Protection in Scottish Personal 

Injury Claims 

 

When the Civil Litigation (Expenses and Group Proceedings) (Scotland) Act 2018 was passed by ministers in Holyrood (the devolved Scottish 

Parliament) and received Royal Assent, the infrastructure for introducing the nation’s qualified one-way costs shifting (QOCS) protection 

equivaled was created, thanks to s.8. 

 

 

 

Of course, QOCS protection has been an integral part of personal injury litigation in England and Wales as an instrumental component of 

the Jackson reforms, to the extent that successful defendants to claims advanced after 1 April 2013 have, subject to a number of 

exceptions, not recovered their costs from unsuccessful claimants. Such exceptions include (but are not limited to) when: 

• The claim is ‘fundamentally dishonest’, for the purposes of CPR 44.16(1), on the balance of probabilities. 

• The claim is struck out, pursuant to CPR 3.4(2), for (a) disclosing no reasonable grounds for bringing or defending proceedings (b) 

abusing of the court’s process, or obstructing the just disposal of proceedings, or (c) failing to comply with rule, practice direction 

or court order. 

• The claimant refuses a defendant’s Part 36 offer to settle, but fails to do beat it at trial (liability for the defendant’s costs is capped 

at the level of the claimant’s damages plus interest). 

• The claimant is partially successful in a multi-defendant claim, i.e. one defendant is found liable and another is not (costs order 

enforced can be enforced up to the level of damages ordered at trial/paid under consent orders/paid under provisional 

damages orders) – see Cartwright v Venduct Engineering Limited [2018] EWCA Civ 1654, last reported here. 

• The claimant is facing a Part 20 counterclaim, e.g. in the case of a road-traffic accident (RTA) – the defendant bringing the 

counterclaim would also be entitled to QOCS protection – see Ketchion v McEwan (2018), last reported here. 

• The claimant brings a ‘mixed claim’, which contains both personal injury and non-personal injury elements – application of costs 

is discretionary and will depend on the individual facts of the case – see Brown v Commissioner of Police of the Metropolis & 

Anor [2019] EWCA Civ 1724, last reported here. 

 

https://www.legislation.gov.uk/asp/2018/10/pdfs/asp_20180010_en.pdf
http://www.bailii.org/ew/cases/EWCA/Civ/2018/1654.html
https://www.bc-legal.co.uk/bcdn/1067-303-cprc-restricts-set-off-of-costs-against-non-orders-for-damages-in-mixed-success-pi-claims.html
http://www.civillitigationbrief.com/wp-content/uploads/2018/09/1061737_Ketchion-v-McEwan_Judgment-for-Approval_26-6-18.doc
https://www.bc-legal.co.uk/bcdn/676-247-does-qocs-apply-to-part-20-claims-for-personal-injury-ketchion-v-mcewan-newcastle-county-court-28-june-2018
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1724.pdf
https://www.bc-legal.co.uk/bcdn/1069-303-cprc-clarifies-application-of-qocs-in-mixed-claims.html
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In Scotland, however, costs (or ‘expenses’) principles similar to QOCS do not currently apply to any personal injury claim because the effect 

of s.8 of the 2018 Act is still yet to commence – the provision essentially lays dormant. 

 

From 30 June 2021, though, the Civil Litigation (Expenses and Group Proceedings) (Scotland) Act 2018 (Commencement No. 4 and 

Transitional Provision) Regulations 2021 changes the status quo, bringing s.8 into force and restricting pursuers’ liability for their expenses 

[see s.8(4) of the Act for exceptions, where allegations of ‘fraudulent misrepresentation’ or ‘acts fraudulently’, may, on the advice of the 

Association of Personal Injury Lawyers (APIL), be approached in a way that is less ‘hesitant’ and more consistent with CPR 44.16(1) 

‘fundamental dishonesty’, in England and Wales
16

]. 

 

 

 

In conjunction with these Regulations (laid before Parliament on 10 March), the ‘Act of Sederunt (Rules of the Court of Session 1994, Sheriff 

Appeal Court Rules and Sheriff Court Rules Amendment) (Qualified One-Way Costs Shifting) 2021’
17

 will comprehensively establish how the 

scheme will apply to personal injury claims – for instance, if a Tender (Scottish Part 36 Offer) is made but is not beaten at trial.
18

 

 

This complementary Act of Sederunt should be presented sometime in the near future. 

 

University of Miami Tests Infrared Light as a Potential NIHL Cure 

 

Each person has around 15,000 hair cells in each ear, which are vital for converting sound waves into brain-bound electrical signals that 

we perceive as noise. 

 

[Source: Flickr – Karen Nichols (Wessex Archaeology) (6 December 2011) ‘1 How We Hear Sound’] 

 

https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.legislation.gov.uk/ssi/2021/125/pdfs/ssi_20210125_en.pdf
https://www.flickr.com/photos/wessexarchaeology/6465253939/in/photostream/
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Deafness can develop following the death 

of these inner ear hair cell structures 

(sensorineural hearing loss) and this process 

can be caused by exposure to excessive 

sound pressure levels. 

 

At present, there is no cure for noise-

induced hearing loss (NIHL). 

 

However, a recent systematic review and 

meta-analysis of multiple studies, published 

in the Military Medicine journal, has 

indicated that steroid treatment, with or 

without hyperbaric oxygen therapy 

(breathing oxygen in a pressurised tank), 

appears to improve hearing thresholds 

post-acoustic trauma.
19

 

 

We have also previously reported on 

preliminary experimental successes with 

nicotinamide riboside vitamin (here), a 

drug cocktail that matures inner-ear stem 

cells into auditory hair cells (here), cyclin-

dependent kinase 2 enzyme inhibitors 

(here), seizure-inhibiting zonisamide (firstly, 

here, and then again, here) and cancer-

treating dabrafenib (here), in several past 

editions of BC Disease News. 

 

Another line of clinical investigation has 

focused on infrared (IR) light, or near-

infrared (NIR) light, which could be able to 

both prevent hair cell death and trigger 

repair.  

 

As primary evidence of positive therapeutic 

effect, Basta et al (2020) found that mice 

treated with NIR light for 10-minutes prior to 

loud noise exposure experienced less 

hearing loss than untreated test subjects, 

showing ‘significant protection’.
 20

 Equally, 

Rhee et al (2012) examined noise-exposed 

rats that had been supplied with IR light in 

the left ear (the right ear did not receive IR) 

for 60-minutes for up to 12 consecutive 

days. After the 12
th
 irradiation, hearing 

threshold levels were ‘significantly lower’ for 

the left ear than the right ear. There was 

also a ‘significantly larger’ number of hair 

cells visible under an electron microscope 

in treated ears.
21

 

 

It is suggested that IR and NIR light provide 

auditory relief by interacting with a protein, 

called ‘cytochrome c oxidase’, which 

increases production of adenosine 

triphosphate (ATP). Research has shown that 

higher levels of ATP compound reduce cell 

death and activate cell repair processes. 

Raised ATP levels also reduce inflammation, 

which is a factor implicated with noise-

induced deafness. 

 

Building on initial-stage findings in early-

stage animal trials, The Daily Mail reported 

earlier this month that academics at the 

University of Miami, in collaboration with the 

Office of Naval Research, have begun a 

clinical trial that will be assessing the 

efficacy of delivering NIR light into human 

ears.
22

 

 

100 healthy individuals have been 

recruited to take part in the study, led by 

Professor of Otolaryngology, Michael 

Hoffer, which has an estimated completion 

date of March 2022.
23

 

 

The participants will be subjected to safe 

levels of noise exposure on 4 occasions. On 

2 of the 4 occasions, they will be 

administered with NIR light for 30-minutes-

per-ear. For the remaining occasions, 

‘sham light therapy’ (the control) will be 

administered. 

 

Various tests will then be undertaken to 

ascertain the effects of NIR light on the 

behaviour of hair cells. 

• Changes in auditory threshold by 

measuring air conduction 

thresholds from 0.5 kHz up to 8 kHz. 

• Changes in otoacoustic emissions 

through appropriate testing 

• Changes in central auditory 

performance through the relevant 

processing assessments. 

 

Attracting the attention of experts across 

the globe, Professor of Otology and 

Neurotology at the University of Sheffield, 

Jaydip Ray, speculated that:  

 

‘Infrared neuromodulation is a very 

promising and relatively new concept. If 

successful on a larger scale, this has the 

exciting possibility of being a major 

treatment option for hearing loss’. 

 

Next year, we should be able to revisit this 

article and reveal whether shooting NIR 

light into the ear does indeed offer a 

preventative and/or restorative method for 

overcoming NIHL. 

 

Long Working Hours 

Can Lead to Premature 

Death from 

Cardiovascular Disease 

on a Global Scale 

 

Last week, the first ever global analysis of 

fatal health consequences associated with 

long working hours (at least 55-hours-per-

week) was published in the Environment 

International journal.
24

 

 

Estimates were supplied by the World 

Health Organisation (WHO) and the 

International Labour Organisation (ILO), 

having obtained data on human health 

from 59 studies and data on working 

conditions from 2,300 surveys. 

 

In 2016, 488 million people across the 

globe (8.9% of the population) worked 

‘long hours’ and this figure is predicted to 

grow over time. What the analysis shows is 

that, of those 488 million people, 398,441 

deaths from stroke and 346,753 deaths 

from ischemic heart disease were 

attributable to working ‘long hours’. 

 

Combined, these 745,194 deaths equate 

to a 29% increase in mortality since 2000, 

which has been disproportionately 

elevated by working hours-induced heart 

disease (42% rise), compared to working 

hours-induced stroke (19% rise). 

 

The employment-related disease burden is 

also far more significant among men (72% 

of deaths), people living in the Western 

Pacific and South-East Asian regions (71% 

of deaths) and middle-aged or older 

workers. 

 

Taking all of this into consideration, it is no 

great surprise that mortality most typically 

impacted those aged 60 to 79, who had 

https://www.bc-legal.co.uk/images/pdf/BCDN82.pdf
https://www.bc-legal.co.uk/bcdn/130-184-potential-drug-treatment-for-hearing-loss.html
https://www.bc-legal.co.uk/bcdn/479-223-study-identifies-potential-hearing-loss-prevention-drugs.html
https://www.bc-legal.co.uk/bcdn/825-266-us-military-invests-in-drug-to-inhibit-nihl-onset.html
https://www.bc-legal.co.uk/bcdn/1060-301-us-researchers-identify-drug-compound-that-blocked-nihl-preventative-treatment-on-the-horizon.html
https://www.bc-legal.co.uk/bcdn/1177-322-preliminary-animal-study-hints-at-cancer-drug-s-ability-to-cure-nihl
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worked in excess of 55-hours-per-week for 

30-years (starting aged 45 and ending 

aged 74). 

 

There is now ‘sufficient evidence’ (not yet a 

causal connection
25

), owing to the 

WHO/ILO study, that long working hours 

pose a ‘serious health hazard’ that should 

be taken ‘very seriously’,
26

 with 

approximations of excess morbidity 

(compared to working a standard 35 to 40-

hour week) being 35% greater for stroke 

and 17% greater for ischemic heart 

disease. 

 

Negative health outcomes may stem from 

the fact that those who work more hours 

experience higher levels of stress (leading 

to physiological responses) and are more 

prone to espousing damaging behaviours, 

such as tobacco and alcohol abuse, lack 

of sleep and exercise, and poor dietary 

choices
27

 – this echoes the academic 

consensus.
28

 

 

Whatever the reason, working hours are 

currently responsible for around one-third 

(the largest contribution) of the total 

occupational disease burden, which ‘shifts 

thinking towards a relatively new and more 

psychosocial occupational risk factor to 

human health’. 

 

Director of the Department of Environment, 

Climate Change and Health at the WHO, 

Dr. Maria Neira, believes that it is now time 

for ‘governments, employers, and 

employees wake up to the fact that long 

working hours can lead to premature 

death’. 

 

The study authors have proposed the 

following interventions to protect workers’ 

health: 

• ‘Governments can introduce, 

implement and enforce laws, 

regulations and policies that ban 

mandatory overtime and ensure 

maximum limits on working time; 

• Bipartite or collective bargaining 

agreements between employers 

and workers’ associations can 

arrange working time to be more 

flexible, while at the same time 

agreeing on a maximum number 

of working hours; 

• Employees could share working 

hours to ensure that numbers of 

hours worked do not climb above 

55 or more per week’.    

 

As a geographical region, Europe has the 

lowest regional prevalence of ‘long hours’ 

worked, at just 3.5% of its population. 

 

This is not to say, however, that working 

hours are only a problem for the rest of the 

world. In fact, 8% of all occupational 

fatalities in the WHO/ILO study represented 

European workers and this was a higher 

proportion than in the Americas or in 

Africa.
29

 

 

To shrink the European attributable 

occupational disease burden, it is 

presumed that governing bodies will have 

to better monitor the general upsurge of 

flexible, temporary and freelance working 

arrangements, which has been further 

exacerbated by the coronavirus (SARS-

CoV-2) pandemic. 

 

Such arrangements are ‘significantly 

changing’ how people work and ‘often 

blurring the boundaries between home 

and work’, says WHO Director-General, Dr. 

Tedros Adhanom Ghebreyesus.
30

 

 

This would tend to concur with an article in 

edition 327 of BC Disease News (here), 

which reported increased levels of screen 

time among homeworkers. 

 

WHO Technical Officer, Frank Pega, has 

cited evidence that national lockdowns 

can increase hours worked by around 10% 

and, in the UK at least, this assumption 

appears to be fairly accurate. 

 

Figures posted by the Office for National 

Statistics (ONS), last month, showed that 

remote workers are working an average of 

6-hours unpaid overtime per-week, versus 

those who do not work from home (3.6 hours 

of overtime).
31

 

 

 

 

https://www.bc-legal.co.uk/bcdn/1211-327-unintended-consequences-of-covid-19-infections-30-increase-in-remote-workers-presenting-with-computer-vision-syndrome
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Disclaimer  

 

This newsletter does not present a complete or 

comprehensive statement of the law, nor does it 

constitute legal advice. It is intended only to 

provide an update on issues that may be of 

interest to those handling occupational disease 

claims. Specialist legal advice should always be 

sought in any particular case.  
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